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Hornſby verſus Hornſby, 


Jacob verſus the 
Ex Parte Jones, 


King verſus King. 
King verſus Cotton. 
| Knowles verſus Spenſe. 


Lad verſus the City of Londan. 9g 
| Lanſdown verſus Lanſdown. 364 


Legaſtick verſus Cowne. 
87 


n 59 


Macarty verſus Gibſon. 


Minuel verſus Sarazine. 


Neal verſus the Attorney General. 


erſus Smyth. 
Harper verſus Lee. 
Hawkins verſus Maſon. 
Hawkins verſus Croke. 


Med — toad ic 


Hill verſus White. 
Hill verſus Biſſel. 


Holeſworth gerſus Lane. 
Hornby verſus Pemberton. 


Hoſier — 4 Hart. 


Hunt verſus Berkeley. 

Hunt uerſus Stone. 

3 
arl of Suffolk. 


by hy by by bay by bad 


8 fe 
Kildeſley verſus D*'Fiſher, 


No 


L. 


Lee verſus Rook. 318 


Ex Parte Lewis. „„ 
Lockyer verſus Simpſon. 298 
Loder verſus Loder. 
Long verſus El ways. —V 
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Martin verſus Styles. 
Mayew verſus Copping. 
Milner verſus Mills. 


Molineux verſus Bird. 

Morgan verſus Morgan, | 5 
Morley verſus Bonge. 252 
Munes verſus Gomecera. 93, 106, 11 3 14 
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Nicholas verſus Southwell, 117 
Nightingale verſus Dodd. 124 
Nightingale ver ſus Lockman. 2 30, 390 
Nugent verſus Smyth. 354 


„ N O 


Sir John Oſborn verſus Cowper. 198 


P. 
Piddington verſus Main, 
Page verſus Page. 

Peck verſus Peck. | 
Pegg verſus Green. 18 5 
Penvill verſus Luſcomb. #52, 122 
Ex parte Prieſtland. 80 
Pyat verſus Winfield. 
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42 


| R. 
Rakeſtra w verſus Bruyer. 
Ray verſus Tanfield. 
Rich verſus Wilſon. 
Rodney verſus Hare. 

Ex parte Ruddock. 


8. 
Scattergood verſus Harriſon. 
Shirley verſus Ferrars. 
Slater verſus Buck. 
Smyth verſus Reynolds, 
The South Sea Company 
Bumſtead. . 
Staines verſus Maddox. 


the Names of the 
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Tollet's Caſe. | 
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Vaughan verſus Welſh. 


Vaughan verſus Guy, 
Villiers verſus Lady Oſborn. 


Wale verſus Salter. 
_. Welſh verſus Fiſh. 


_ Whilly verſus Poulton. 
Whitworth ver/us Hallet. 
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2 verſus Steignes. 
Strafford verſus Berridge. 
Stanley verſus Stock. 
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| 46 
The Earl of Tankerville verſus 
Coke. 
Taylor verſus Gerſt. 98 
Thomas verſus Williams. 
Thornicraft verſus Harwood. 
Tilly verſus Simpſon. a - 
Treacle verſus Harris. 236 


Trefuſis verſus Sir Hind Cotton. 
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245 
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288, 301 
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96 
Whitworth verſus Golding, 192 
Wildbore verſus Parker. 80, 124 
Wilſon verſus North. | 1 
Worthington verſus Wilkinſon. 244 


Walker verſus Meager. 
Ward verſus Sir John Eyles, 


Wheeler ver ſus Sheer. 
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In Cur. Cancellarie. 


Peter (Lord) King, Lord High Chancellor. 
Sir Joſeph Felyl, Kt. Maſter of the Rolls. 
Sir Philip York, Kt. His Majeſty's Attor- 
CCC 
Charles Talbot Eſq; His Majeſty's Solici- 
tor General. 


2 Bur r oughs & af P laintiffs. 
© Famineau & aP Defendants. 


January 1713, drew two Bills of Exchange on the Plain- 
— tiffs at Leghorn, one for ſeven hundred Pieces of Eight, 
the other for eight hundred, amounting in the whole to 
317 J. Sterling, payable to the Defendant, and Company, or 


Order, three Months after Sight : The Defendant incloſed 


them in a Letter to his Co-partners at Leghorn, who indorſed 
them over to Nevil and Bouciere, and they indorſed them over 
to Langlois and une, and the Plaintiffs accept them the 
19th of February ; the 11th of February Skinner ſtops Pay- 


ment, of which the Plaintifts have Advice, by Letter bearing 
Date the ſaid 19th of February, which coming to their Hands 
before the Bills became due, they refuſe Payment, and it being 


the Law of Leghorn, that the Acceptor of a Bill muſt either 
pay it or go to Priſon without Bail or Main-priſe, or if he has 
any Objection to the Payment, he muſt bring the Money into 


K I NNE R, a Merchant in London, on the 22d of 


. Caſe 17 
In Court 
Lord Chan- 


cellor. 


Sel. Caſ. in 
Chan, 69. 8. C. 


AC 2. Hem. s. 
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De Term. Sancti Michael. 1726. 


* 


By the Laws of 


Legborn, if the 
Drawer fails be · 
fore the Bill is 
accepted, and the 
Acceptor has no 
Notice of it, he 
is not obliged 

to pay the Bill, 
, unleſs he has Ef- 


fects of the 


Drawer in his 
Hands, and then 
he ſhall anſwer 
only for their 


8 Value. 
The Sentence of 


a foreign Court 
is binding in our 
Courts, and a 
perpetual Injunc- 
tion was gran 
to an Action 
brought on two 
Bills of Ex- 


change, the Ac- 


237. 

Nell, Fol, Rep. 
in . 136, 
Swwinb, Part 1. 
Sect. 6. n. 8,9. 
Nef 80. Rep. 


Hey in . 103. 


| One tried for a 


td Was granted till the Hearing of the Cauſe, u 


: * 


Court, and proſecute the Suit at his own Charges: The Plain- 
tiffs accordingly brought the Money into Court, and cite Lang- 
his and Company to appear, and upon hearing the Cauſe, 


the Acceptanes was -yacated againſtythe Defendants, and all 


the  Indorſees and Nepptiators of the Bill; and the Money de- 

fed was returned to the Plaintiffs, for by the Laws of Leg - 

rn, if the Drawer has failed, before the Acceptance of the 
Bill, and the Acceptor at that Time has no Notice thereof, 
he ſhall not be obliged to pay the Bill, unleſs he has Effects of 
the Drawers in his Hands, and then he ſhall be only anſwer- 
able for their Value ; now it was 1 
they accepted the Bills, . ſhould know Skner had failed, be- 
cauſe the Letter which adyiſed them of it, hore Date the ſame 
Day with the Acceptance, and they had no Effefts of Skinner, 
but he was indebted to them 275 l. Soon after the Plaintiffs 
came into England, upon which the Defendant brought his 
Action againſt them in the Court of Common Pleas for the 
317 J. and the Plaintiffs file this Bill for an Injunction, which 


now coming on to be heard, the Lord Chancellor decreed a 
perpetual- Injunction againſt the Defendants, and that they 


„ ſhould acknowledge Satisfaction upon the Judgment, for his 


Lordſhip declared, as the Cauſe had received a Determination 
in a propet Judicature, that ſhould be binding there: And to 


prove that our Courts have always a regard to the Sentence 
of foreign Courts, he quoted a Caſe, where one being tried for 


Murder committed beyond the Seas, on the Statute of H. 8. 
pleaded in Bar, that he had been tried in Spain and acquit- 


ted, and the Plea was allowed: And his Lordſhip further ſaid, 
that our Courts of Admiralty, every Day put in Execution tjñge 


Murder beyond Sentence of a foreign Admiralty certified to them. 


Seas, pleads in 


Bar a Trial in Spain, and an Acquittal, This is a good Plea, Show. 6. 


Though Lenglais and Company, being the laſt Indorſees, 
had the ſole Property of the Bills, and were therefore made the 


only Parties to the Suit at Leghorn, yet the Sentence made the | 


Acceptance void againft the now Defendents and all others. 


an Action 


brought for the 


fame Matter, 


The Lord Chancellor allowed this would have been a pro- 5 | 


per Defence at Law, yet would not diſmiſs the Bill, becauſe 
the Plaintiffs had given a 


rors, and a Difficulty might ariſe at Law, as the Plaintiffs 


mpoſſible the Plaintiffs, when 


| pon the Plaintiffs *' 
giving Judgment with a Releaſe of Errors. And the Cauſe 
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all The Defendants Council infiſted, that by the gen 


| eral Cuſtom A | 5 = 
le- of Merchants, an Acceptor is at all Events liable, and that it 
g- 7 would be very prejudicial to Trade, if Merchants in one Place, 

2X ſhould have greater Advantages than in another, and be a 
of, great Detriment to ſubſequent Indorſees, that a Sentence of 4 Sentence of 
of Divorce in [faly has been refuſed to be received in Evidence RTE. 
er⸗ here, becauſe they proceed there by 2 a different Law: And inEridence here, N. A y : 7 u Pp 
en | that it was adjudged in Bland's Cale, that ſtopping Payment Stepping Pay- Zs .. 
ö 20 A af of Bunkrupey, OS Ti fp eee. 
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B ether verſis Guilburn. 0 * 


Lord Chan- 

F one Done borrows Money of the other on his _ - 
Note, he ſhall pay Intereſt for it, though he had more on, 
Money in the Stock than what he borrowed; for the Stock 2 
is only to be employed in Augmentation of the Trace, for n 
their mutual Benefit, but neither of them can | make Uſe of * ee 


it, for their own private Advantage. 3 5 
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| Harper & al Plaintiffs St 5 „„ 
8. | © Joby Lee, an Infant, by his Guardian | 3 Pr 


Lord Chatt- * 


aid, 2 Lambeth, & al Defendants. Cellor. 


Homas Lockivted made his Wil, inter ab in theſe Words, lor ay 


Houſes; Lea ſes 


I give and bequeath all my Houſes, Leaſes, Tenements, Tenements and 


and Goods whatſoever, to my dear Wife Margaret Lockwood, ver to 7 . 


for Termof her Eife: And then to my Nephew Harper Lockwood, N 
all m Books of Geometry, Architecture and Surveying, and Bet, 4d = 


Books and all 


all my mathematical Rules and Inſtruments: And as to r 
Perſon who may have any Claim, or Demand, as related to this Derg, 


me, I give them Twelve Pence each; ; and I make Margaret inetd alte the 


| Lockwood my Executrix. Thomas Loctw/oud died, and Mar- Pc ofthe 
garet proved his Will, and took upon herſelf the Execution Books and ma- 
thereof, Harper Lockwood devifed all his Intereft under the anus : 
Will of Thomas to the Plaintiffs, and died, Margaret aſſigned . | 
"> the Leaſe now in Queſtion, Part of the Premi es deviſed to 
her to the Defendant Lambeth, and others, in Truft, for 
herſelf for Life, Remainder to John Lee the Defendanr, i 
and ſoon after died. Two _— aroſe upon the Will of 
Thomas Lockwood: : 

Firſt, 5 
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_ whatſoever to Margaret for Life, and that Harper Lockwood, 


—— 


„ 
” . * 
« . * * - F : e . 
7 1 8 a F 1 


K 


— "TE "IY 


«+ - 


De Term. Sancti Michael. 1726. 9 


| Firſt, what paſſed to Harper Lockwood ? And the Lord 


Chancellor was of Opinion that Thomas Lockwood having de- 
viſed in general, all his Houſes, Leaſes, Tenements, and Goods 


after her Death, ſhould have ſuch a Parcel of his ſaid Goods, 


viz. His Books and mathematical Inſtruments, and the 


Words bearing that plain Meaning, that he was intitled only 


to the ſaid Books and . Inſtruments. 


that the Will ſhould be read thus, viz. I give all my Hou- 


ſes, &c. to Margaret for Life; and then to my Nephew 


Lockwood, and all my Books, &c, which latter Clauſe they 


conſtrued as an additional immediate Deviſe ; and that Mar- 


garet herſelf underſtood - the Words in this Senſe, becauſe the 


delivered him the Books and Inſtruments immediately after 
the Death of the Teſtator. . FH | 


If the Teſtator 
Leaves all his Re- 
lations twelve 

Pence a Piece, or 
twelve Pence and 
mo more, his Ex- 
ecutors ſhall have 


104, 1 
x Fern, 473, 


; 30 . 
39h. 3a. Caſ. 1. 
1 Chan. Caſ. 196. 


5 Mod. 247. | 


Secondly, allowing the Leaſe did not paſs as an executory 


Deviſe to Harper Lockwood, to whom the Reſidue of the 


faid Term ſhould go after the Death of Margaret? And the 
Lord Chancellor declared, that Margaret as Executrix was 
intitled to it by Law, and that ſhe having aſſigned over the 
whole Term in her Life-time, it belonged to the Defendant 
Lambeth, as ſurviving Aſſignee, and that his Title could not 
be diveſted by the next of Kin, for they were debarred from 


„ Claiming the Reſidue by the Expreſs Words of the Will, by 


which the Teſtator gives them Twelve Pence a Piece as was 
adjudged by the Houſe of Lords, the 8th of March, 1706, in 
the Caſe of Vacbell verſus Bretton, where his Children brought 
a Bill againſt his Executors, for an Account of the Surplus of 


his perſonal Eſtate not diſpoſed of by his Will, whereby he 
gave to his Daughter A all his Goods and Plate, 1 5% /. to 


his Son B, and 10 5. and no more to his Son V, and 10 s. 


. and no more to his Wife's Daughter P, and 'made C and D 


Executors, and gave them 100 J. each, but made no Diſpo- 


ſition of the Reſidue, and an Account was decreed, becauſe 
the leaving them particular Legacies did not debar them of 


of any Claim to the 


their Title to the Refidue, but this Decree was reverſed 


in Parliament in Favour of the Executors Title at Law, be- 


cauſe the Teſtator by expreſs Words had barred V and P 


no more, 


Anonymus, 


The Council for the 
Plaintiffs argued, that Harper Lockwood was executory Devi- 
ſee after the Death of Margaret, of all the Houſes, Leaſes, 
Sc. And that a (,) Comma, and an (And) were wanting 
after the Words (then to my Nephew Harper Lockwood) and 


Surplus by leaving them 10 s. and 
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Term. Sancti Michael. 1726. 


Caſe 4. 
At theRoils. 


Anonymus. 


Eodem die. 


Sir Th, Fon. 2 10. 
1 Sid. 102. | 
ern. 255, 326. 
A 


HE Maſter of the Rolls ſaid that a Woman may 
14, = make a Will of her perſonal Eſtate at Twelve Years 
of Age, and a Man at Fourteen, Wentw. Office of Execu- 
tors, 212 ; and that when a Legacy is given to an Infant, the 
27 Teſtator make it neceſſary to come into this Court, for Direc- 
tions how to lay it out; and therefore this Application ought to 
be conſidered as an Incumbrance on his Eſtate, and the Coſts 
. muſt be paid out of his Aſſets. . JE” Fine 3. 


J 1 5 Co, 29. I an Infant fues for a Legacy, Cofts muft be paid out of Aﬀets, and not out of the Legacy. 


Greemwood's Cafe. 
- Piddington verſus Main. 
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Caſe 5. 


At the Rolls. 


By the Cuſtom 
of Lendon a Free- 


7] FT HE Attorney-General produced from the City-Books, 


US, 
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the Note of a Caſe, of the Orphan of Nicholas Clerk, 
which was referred to Sir George Treby the Recorder in 1679, 
by the Lord Mayor and Aldermen, to certify the Cuſtom: 

Who certify'd, that it appeared to him by ſeveral Precedents, 
that by the Cuſtom of London, a Freeman of the ſaid City might 
deviſe over the orphanage Part of his ſole Orphan, if a Son, on 
his dying before Twenty one, if a Daughter, on her dying be- 
fore twenty one Years of Age, or Marriage, and that a Will 
made by the Orphan, in caſe the Freeman had fo deviſed. it 
over, was void, And Mr. Lingard the Common Serjeant read 


three other Precedents, one in the 4th of H. 5. another in the 


18th of H. 8. and a third in the 1ſt of Ph. and M. and faid, 
that Sir Heneage Finch, Recorder of London in the Reign of 
King Charles I. was of the ſame Opinion, and that this was a 
reaſonable Cuſtom, and very conſiſtent with the Cuſtom of the 
orphanage Part ; whereby a ſure Proviſion was ſecured for the 
Children of Freemen, which this Cuftom did not deprive them 


of, but only upon the Contingencies before mentioned, gave the 


Preference to the Fathers Appointment, in Prejudice of the 
Repreſentative, or Legatee of the Orphan. And the Maſter of 


the Rolls decreed accordingly. It was adjudged by Lord Chan- 


cellor Macclesfield, in the Caſe of Blundel and Barker, and by 
the laſt Lords Commiſſioners of the Great Seal, in the Caſe of 


man may deviſe 


over the orpha- 


nage Part of his 
ſole Orphan, if a 
Son, on his dying 
before Twen ty 

One, if a Daugh- 
ter, on her dy- 
ing before Mar- 
ri age or Twenty 
one, tho the 


Lewin and Labin that tho the Cuſtom was not proved in the <=» 


Cauſe by the proper Certificate, it might be made out by Pre- 


cedents, as was done in this Caſe, 2 Chan. Caſ. 117, 


—— 


Anonymus. 


Caſe 6. 


At the 
| Chancel- 


A Certificate, 


that it did not- 


„ Whether 
ere was ſuch a 
uſtom or .not, 


not good. 


De Term. Santi; Michael. 1726. 


Anon. 


1 Cuſtom, they returned, that it did not appear whe- 
there was ſuch a Cuſtom or not, and the Lord Chancel- 


lor was of Opinion, that this was an inſufficient Return, and 


made an Order on them to make a new Return in a Fort- 


night's Time, and declared if. they did not, he would fine the 


City. The Council argued, that this amounted to a Certifi- 
_ cate that there was no ſuch Cuſtom, that in the Caſe of 1. 


Eins and Waterſon, the City certified, that they could find no 


Lord Chancellor 
would not deter- 
mine the Cuſtom 
of London from 

the City Books, 
| opus the Law 
| Had appointed a 
See the next pre - 


In Court 


re 7 8 


A. cat. in Om. 
a 63, 8. „ 


of Lands to be ſettled on the ſaid Mary 


thouſand Pounds. 


Inſtance of the Cuſtom referred to them, but ſubmitted it to 
the Determination of the Court, and Lord Chancellor Cowper 
declared that this amounted to a Certificate that there was no 
ſuch Cuſtom. In this Caſe the City ſent their Books for the 
Inſpection of the Court, but the Lord Chancellor ſaid he would 
not determine the Cuſtom from Precedents, and Caſes, ſince 
the Law had directed, in what Manner the ſaid Cuſtoms 
were to be tried. e 5 : 


Gibſon, and Cx, & al Plaintiffs. 
Mary Scudamore an Infant, by her Guar- 
, dian Dagey, and Cotes, Defendants. = 


Nu Scudamore deviſed the Reſidue of her perſonal Eftate, 
after Payment of her Debts and Legacies, to her Daugh- 
ter Mary Price, in Truſt, to inveſt the Money in a Purchaſe 
Price for Life, Re- 
mainder to Lord Scudamore and his Heirs. Fane Scudamore 
died, and the Surplus of her 
Some Time after Mrs. Price laid out 
Three Thouſand Pounds on a Purchaſe of Lands in Norton, 
Lord Scudamore dyed before any Eſtate was purchaſed with 


only Daughter and Heir. Mrs. Price by her Will 


the Truſt Money, leaving Mary Scudamore the Defendant, his 


bequeathed 


| feyeral Legacies to the Plaintiffs, and made Mary Scudamore 


: es was alſo her Heir) Executrix, and deviſed the Lands in 
P perſonal Ef- 
ttßte after Payment of Debts and Legacies, and appointed the 
Defendant Cotes, Executor 5 the Minority of 
P Plaintiffs, ho were the Legatees, 


orton to her in Fee, and alſo the Reſidue of her 

f Mary. The 
led theirBillagainſt Mary Scu- 
damore, and Cotes, for a Payment of their Legacies, and that the 
Eſtate deviſed by Mrs. Price to Mary might be conſidered in 
Equity for the Value, as a Satisfaction of the Eight Thouſand 


Pounds, that by this Conſtruction, all the Parts of the Will 


would be ſatis 
all her 


, and there would be Aſſets ſufficient to pay 
Debts and Legacics, with g Reſidue to Miſs Scudamore, 


N Order being made on the City of London to certify if 


lor's Houſe. 


perſonal Eſtate amounted to eight 


that 


3 
1 
* * 


De Ferm. Sancti Michael. 1726. 


that Mrs. Price being intitled to the Eſtate to be purchaſed 
cor her own Life, and Mary Seudemore to the Remainder in 
Fee, as Heir of Lord Scudamore, this Deviſe of the Norton 
Lands to the ſaid Mary in Fee, is an equitable Execution of the 
Truſt for the Value of the ſaid Lands. If one covenants to 
ſtand ſeized to the Uſe of his Son in Tail, with ſeveral Re- 
mainders over, and he permits the Lands to deſcend to him, 
this is a Performance of the Covenant in Equity; becauſe the 
Son may ſettle the Lands according to the Limitations, that by 
making Mary Scudamore Reſiduary Legatee, it is plain Mrs. 


fy BE 
- iy 


5 
93 
f IN FE I 


0 B There was no mention in Mrs. Price's Will, that-ſhe deviſed 

. 3 thoſe Lands to Mary, in part Satisfaction, or that they were 
»ulg © purchaſed with Part of the Truſt Money; ray it appeared from 
2 Mrs. Price's Books, that the Truſt Money ſtood out on Mort- 
7 gages, and other Securities, after the making the ſaid Purchaſe, 
yet the Lord Chancellor finding this the only Way to fatisfy all 
the Clauſes of the Will, decreed that the real Eſtate fo deviſed 
mould be taken as a Satisfaction pro tanto, and that the 3000 J. 
and Intereſt from the Death of Mrs. Price ſhould be deducted 
= out. af the 8oog þ, 1: Ts 


A Part of the Truſt Money) to B in Fee and ſeveral pecuniary Legacies to others, and makes B refiduary 


© 5 Legacies, 2 Vern, 177, 255, 258, 298, 478, 498, 348, 115, 110, 555, 448, 484. 


i the Debtor leaves his Creditor a Legacy equal to his Debt, 
4 that ſhall be taken as a Payment. And that f 


oh, 

8 7 4 
5 : ” 6 

8 3 ITS 

» r 

7 


1 


> fhall not abate in Proportion with pecuniary, on a Deficiency of 


; . 
If one cavenants 
to ſtand ſeized to 
the Uſe of his 
Son in Tail, 
with Remain- 
ders over, and 
ſuffers the bands 
to deſcend, this 
is an equitable 
Performance of 


the Covenant. 


1Chan. Caſ. 301. 
Nelſ. Fol. Rep. 
in Canc, 290, 


2Vern.439, 558, 
709, 638. 


. 


A, Truſtee of 
8000 J. to be 
inveſted in Lands 
to the Uſe of 
herſelf for Life, 
Remainder to B 


in Fee, deviſes 


Lands of 30007, 
Value (which 
ſhe purchaſed af - 
ter the Truſt, 
but not with any 


| Legatee, the De- 
” viſe of the real Eſtate was decreed to go to B, in Part Satisfaction, the Aſſets being otherwiſe deficient to ſatisfy the 


His Lordſhip declared that it was now ſettled in Equity, that N w. Rep, 


in Can. 38 
A Legacy equal 
to a Debt, is 

conſidered as a 
Payment. 5 
1 Salt. 155, Caſ. 
5. 508, Caſ. 4. 


fendant be obliged to anſwer his Bill. 


Vide poſt, Caſe 


| 68 Caſe , 59. Specifick Legatees ſhall not abate in Proportion with Pecuniary. 2 Chan, Caſ. 277. 2 Chan, Rep. 155. 
= 2 Vern. 31. 2 Vern, 688. 1 Chan, Rep, 133. 3 Chan, Rep. 54. Nelſ. Fol. Rep. in Can. 303, Rig 


If the Petitioner ſets forth in his Bill, that he reſides in an- 
other Kingdom, or upon Affidavit of his living abroad, the 
Court will make an Order, on a Motion, far the Plaintiff to 
give Security to a Six-Clerk to pay the Coſts, before the De- 


If the Plaintiff 

reſides in another 
Kingdom, he 
muſt give Secu - 
rity to pay Coſts. 


n 


6. 
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De Term. 
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Jus Car Car rich, Dow * Heir of * Er 7 
rington teceal ed, Thomas Lorrain, and 
_ Fane his Wife, 
garet his Wife, (which ſaid Aune, Jane, 
Margaret, and Frances Errington one 
of the Defendants, were the four Siſters 
and Coheirs of Edward * de- 
ceaſed) Plaintiffs. 


Thomas Errington, William 2 rrington, 1 
Frances Errington Spinſter, Richard * 


Ridley and Nicholas Fenwick 1 and 
Chriſtopher Soulby, 
Ralph Soulby, (which fad Mr.  Ridtey, 
Mr. Femubch, and Mr. Soulby, 
only Truſtees of the Eſtate 1 in 2 
4 Delendants. 5 


liam ; an Thane, — he. came into Poſefion 
of the Eſtate in Queſtion did in the Life=time of the ſaid In- 
fant, by Indenture dated the 1 5th of October 1714, covenant 
to levy a Fine of the ſaid Eſtate to Mr. Ridley, and Mr. Fen- 


wick and their Heirs, and by another Indenture, bearing Date 


the 19th of the ſaid Oftober, it was declared, and agreed, that 


the id Fine ſhould enure, to the Uſe of the ſaid Edward Er- | 


rington for Life, without Impeachment of Waſte, Remainder 


to Ralph Soulby (the Defendant Soulby's late Father) and his 


Heirs, to preſerve contingent Uſes, Remainder to the firſt, 
and other Sons of Edward Errington in Tail Male ; Remainder 
to Thomas Errington for his Life, without Impeachment of 
Waſte, and from, and after the Determination of that Eſtate, 


then to the Uſe of the ſaid Ralph Soulby and his Heirs, for the 


Life of the faid Thomas — in Truſt, to reſerve con- 
tingent Uſes, and Eſtates, Remainder to the rl. and other 
Sons of Thomas Errington in Tail Male; Remainder to Villiam 
Errington for Life, without Impeachme nt of Waſte, Remain- 
der to Truſtees to preſerve * Uſes, Remainder to the 
firſt, and other Sons of the ſaid William Errington in Tail Male, 

with Remainder to the ſaid Edward Errington in Fee. The 


fad Fine was accordingly levied, and the laid Infant died in 


the 
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a che hn 17 46 without Ilue. Wheteapoii che Eſtite de⸗ 
Wo ſcended on the laid Edward Errington as his Heir at Law, who 
entered, and became ſeized thereof; and being deſirous to . 
__ =Zwpply any Defect which might be in the ſaid Settlement, he by 8 
"= F1ndentures of Leaſe and Releaſe, bearing Date the 2 iſt and 22d 
„of April 1718, and by Fine thereupon levied,” in by ION 
” Pot 200 J. therein mentioned to be paid him b ley and” Fen- 
e wick, (but which was really the Money of omas 12 gron, 
\ | which Edward was indebted to him A Bonds) and for' other 
* Confiderations therein mentioned, did grant, and convey, . the 
— Eſtate in Queſtion, to Ridley and Fenwick and their Heirs, to 
a 1 the Uſe of him the ſaid Edward Errington for his Life, With 
5 Remainders to his firſt, and other Sons in Tail Male; Remain- 
der over to Ridley and Fenwick, and their Heirs; who by In- 
3 denture executed the ſame Day, but dated the Day after, de- 
4 3 clared, that the 2007. was the proper Monies of Tj bomas Er- 
rington, and that their Names were made uſe of, in Truft only, 
Fr for Thomas Errington and his Aſſigns for his Life, without Im- 
7 I peachment of Waſte, and from and after the Determinatidn: of 
O! 2 that Eſtate, then to the Uſe of the faid Ralph Soulby and his 
2 1 'Heirs during the Life of the ſaid Thomas, in Truſt to preſerve 


the contingent Uſes and Eſtates, Reminder to the firſt, and 
other Sons of Thomas in Tail M ale, Remainder to William Er- 
, Fington for Life, without Impeachment of Waſte, Remainder 
to Truſtees to preſerve contingent Uſes, Remainder to his firſt, 
= Find every other Son in Tail Male, Remainder to Edward Er- 
vington in Fee. The firſt of September 1719, the ſaid Edward 
pil. Errington died without Iſſue, and thereupon Thomas Errington 
ion 0 entered upon the Eſtate in Queſtion, and in or about Mich el⸗ 
_—mas Term 1719, the Plaintiffs exhibited their Bill "againſt the 
ant Defendants, Meret inter al charging, that 7 bomas and il. 
am Errington were Papiſts, and therefore by the Statute of 

1 and 12 of Wil. 3. Ch. 4. Set. 4. were diſabled to take by 
"2B urchaſe, any Intereſt in Lands, and that the faid Edward Er 
rington was infirm, and weak in Body and Mind, and not 
ſenſible when he executed the ſaid ſeveral Conveyances; and 
that the 2007. Conſideration- money was not paid, but inſerted : 
only in the ſaid Indenture of Releaſe to colour the ſame; or if 
paid, that it was not a valuable Conſideration, and that the ſaid 
ceds ſeemed to be gained by Fraud and Impoſition, and prayed 
hat they might be put into Poſſeſſion of the Premiſſes, or at leaſt 
ight be at liberty to try their Title at 'Law without being pre- 
Hudiced by the faid Deeds of 1718. Wilkam Errington by his 
{Anſwer infiſted, that he was a Proteſtant ; and upon two for- 
mer Hearings, the Court declared that there was 2 groſs Impo- 
ſition on the faid Edward Errington, in obtaining the ſaid Deed 
of Settlement, and therefore decreed that it ſhould be delivered 
up to the Plaintiffs to be cancelled, and that the Receiver ſhould 
deliver Poſſeſſion of the ſaid Eftate to the Coheirs of Edward 
8 rrington, but the faid Cauſe being re-heard on the 12th of 
C November 
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De Term. Sancti Michael. 17 26. 


1. 


November 1726, the Lord Chancellor did think fit, and fo or- 
der, that the former Orders ſhould be reverſed, and his Lord. _ 
ſhip declared, that he ſaw no Cauſe to ſet aſide the Settlement. 7 - 
But then the Queſtion was, to whom the Eſtate ſhould go dur- 
ing the Life of Thomas Errington? he being a Papiſt, and hay- 
ing no Iſſue-male. Whether to the right Heirs of Edward Er. 


ringt 1 
the Council for the Defendant William Errington argued, That 
Edward Errington having by the ſaid Settlements conveyed 


on, or to William Errington the Remainder-man? And 


away the whole Eftate, ſubject to the Uſes and Truſts expreſly jn 


declared, his Heirs at Law were thereby excluded from having 


any Benefit of the Eſtate, till after all the particular intermediate ; 
Uſes were 3 and therefore to raiſe a Truſt by Implication, 


in favour of the Heirs at Law, during the Life of Thomas Er. 
rington, out of the ſuppoſed Eſtate of Spulby the Truſtee to pre- 


ſerve the contingent Ules, was to give them a Preference to the _ 
3138 to which they are expreſly poſt- poned by Edward 

ngton the Grantor, who had an abſolute Power over the 
Eftate. Secondly, Where an Eſtate is limited to a Perſon in- 
capable of taking, the next Remainder ought according to the _ 


Rules of Law to take place immediately ; and conſequently _ 


Thomas Errington being incapable to take by the ſaid Act, and _ 
having no Iflue, Villiam Errington is entitled to be let into the 
Perception of the Profits, immediately upon the Death of El- 


— ward Errington without Iflue, there being no intervening equi- 
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table Eſtate to prevent him, for tho' the legal Eſtate ſhould be 
taken to be in Soulby to preſerve the contingent Uſes, (which 
1 never * ſince the Truſts annexed to that 
te are void to all other Purpoſes, it ought not to be any 
Impediment to hinder Villiam Errington | ak enjoying the 
Benefit of the Eftate, nor to have any further Effect, than to 
the legal Intereſt in the Truſtee, for that contingent = 
rpoſe, for which alone it can be good, viz. to let in the Sons 
of Thomas Errington, in caſe he ſhall have any. As in Leuis 
Bowles's Caſe 11 Co. 79. b. Thomas Bowles covenanted to ſtand 
ſeized to the Uſe of himſelf and of Anne his intended Wife for 
Term of their Lives, and after their Deceaſe to the Uſe of thei: 
firſt Ifſue-male, and the Heirs Males of ſuch Iflue lawfully be- 
gotten, and ſo over to the ſecond, third, and fourth Iſſue-male, 
Sc. and for Default of ſuch Iflue, to the Uſe of the Heir 
Male of the Body of the ſaid Thomas and Anne lawfully begot - 
ten, with Remainders over. It was reſolved that till Iflue- 


male, Thomas and Anne were ſeized of an Eſtate in Tail, and © 


that then the Eſtates ſhould open, and they become Tenants 
for Life, to let in the Son's Remainder : Nor ought the faid 
4 to obſtruct the Limitations of the Settlement in an 


Grantor, to Wilkam Errington, contrary to the Grantor's In- 


tent declared in the Decd. 


Third. 


Reſpet, much leſs to prefer the Heirs at Law of the 1 
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De Term. Sancti Michael. 1726. 11 
o or- 5 FE | 
ord- > Thirdly, Suppoſintz there was a reſulting Truſt during the 
nent. Life of Thomas Errington, yet that Truſt did ariſe upon the 
dur- Þ Settlement in 1714, (which was good by Eſtoppel) and Edward 


have 1 Errington had a Power to diſpoſe of that Truſt, which might 


Er. very well, and did clearly paſs by the ſubſequent Settlement of 
And 1718, and conſequently, that Truſt Eſtate being no ways ne- 
That ceſſary to preſerve the contingent Remainders under the Settle- 
eyed ment of 1718, will now veſt in Villiam, there being no body 
= in Eſſe capable of taking it before him. 1 : 
diate But the Lord Chancellor decreed in Favour of the right 
Won, Heirs of Edward Errington, and declared, that the Act having 
Er- made the Truſt for the Benefit of Thomas Errington void, did 
pre- for ſo much defeat the Intention of Edward Errington ; but 
4 the that Equity would ſee the reſt of the Settlement performed, as 
ward fir as the Rules of Law would permit, that the Limitation of 
r the the Premiſſes to William Errington, is by the expreſs Words 
n in- of that Settlement not to commence, or take place, until after 
o the the Death of the ſaid Thomas Errington, and on Failure of 
ently Iſſue-male of his Body; neither of which have yet happened, 
and and poſſibly may not happen, during the Life-time of WMilliam 
{74 Errington, and therefore in the mean time, William has no 


manner of Right or Title to the Poſſeffion of the Premiſſes, or 


£qui- the Rents and Profits thereof, and if the Conſtruction which 
Id de ppiliam Errington contends for, ſhould prevail, the Limitation 
vhich to the Sons of Thomas Errington, (if he ſhould hereafter have 
that any) would be thereby defeated, contrary to the expreſs Deſign 
an) of the Grantor, for if a Perſon is to take by Purchaſe, and the 
g the Eſtate is once gone over to the next in Remainder before that 
an to Perſon comes in Eſſe, there is no Inſtance of the Eſtate's being 
Ngent ever brought back again, tho' tis otherwiſe in cafe of a De- 
Sons ſcent; as where Lands are given to A and the Heirs of his 
Lewis Body, Remainder to Bin Fee, A dies without Iſſue, B enters, 
ſtand and 4's Wife is afterwards delivered of a Son, the Son ſhall 
fe for take: He alſo allowed that if an Eſtate is deviſed to C for Life, 
their Remainder to D, and C heppens to be a Monk, that D ſhall 
y be- take immediately, but that this Caſe is very different, for be- 
male,” tween the Remainder to Thomas Errington, and the Remainder 
Heis to Pilliam Errington, there are ſeveral intermediate Remainders 
egot- that would be . dee and is eaſily diſtinguiſhed from Leis 
Iſſu. Bowlers Caſe, for there the contingent Remainder took effect 
, and * whilſt the particular Eſtate ſubſiſted. He allowed that it was 
nants the Intention of Edward Errington that his Heirs ſhould not 
> faid take but as laſt in Remainder, but that they took by a new 
nany Title given them by the Law, the Profits of the Premiſſes dur- 
of the ing the Life of Thomas Errington being undiſpoſed of: Whereas 
's In William Errington had no Title but by the Settlement, whereby 
the Grantor intended that he ſhould not take the Eftate, while 
idly Tuomas or his Iſſue- male were alive. = 
un; Fg i ne 


An Eſtate is li- 
mitted in Truſt, 
to A for Life, 
Remainder to 
Truſtees to pre- 
ſerve cont ngent 
Uſes, Remain- 
der to his fir, 
and every other 
Son in Tail Male, 
Remainder to B 
for Life, Remain- 
der to Truſtees to 
preſerve contin- 
gent Uſes, 
mainder to 
firſt, and 
other Son in Taj 
Male, Remai | 
der to the right 
Heirs of he 
Granter, A is a 
Papiſt, and has 
no Son, the Truſt 
during his Life 
ſhall go to the 
right Heirs of 
the Grantor, and 
not to B the next 
Remainder Man. 


If one that claims 
by Purchaſe is 
not in Eſſe at the 
Time the next in 
Remai 

takes, the Eſtate 
on his Birth is 
never brought 
back again, but 
it is otherwiſe if 
he claims by D- 
ſcent. 
Carter 199. 
Eſtate to A for 
Life, Ræmainder 
to B if A is a 
Monk, B ſhall 


take immed ats. IN 
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TK Word Puſ- 
chaſe, is to be 
underſtocd in a 
legal Senſe as 
oppoſed to De- 
ſcent, in the Act 
of 11 and 12 
W. 3. 

A Deviſe of 
Lands is within 
the Act, or even 
a Deviſe only by 
Conſtruction of 
a Court of Equi- 
ty, as wh 
Lands are deviſed 
to be ſold for 
Payment ofDebts 
andLegacies, and 
to pay the Sur- 
plus to a Papiſt. 
Poſt, Ca, 194. 


If a Papiſt Te- 
nant in Tail ſuf- 
fers a Recovery 
to the Uſe of 
him and hisHeirs 

he is not a Pur- 
Chaſer within the 

Act, which muſt 

be underſtood of 

new Purchaſes, 


_ dification of the Family Eſtate, and that the Act could only be 
meant of new Purchaſes. And Mr. Juſtice Tracy was of the 


Caſe 9. 


In Court 
Lord Chan- 


cellor. 


Was reverſed on an A 


* 


The Word Purchaſe in the Act of the 11 and 12 V. 3. ch. 4. 
is to be underſtood as it ſtands in oppoſition to Deſcent in a le- 
gal Senſe, and a Deviſe of Lands is within the Meaning of the 
Act, the Words of which ought to be explained according to 
their Senſe in Law, nay a real Eſtate deviſed only by Conſtruc- 


tion of a Court of Equity is a Purchaſe within the Act, as 


where Lands are deviſed in Truſt, to ſell for Payment of Debts 
and Legacies, and to pay the ſurplus Money to a Papiſt, becauſe 
ſuch a Ceſtuy againſt Truſt may by a Bill in Chancery compel 


the Truſtees to convey over to him upon his paying of the Debts 


and Legacies, Both which Points were adjudged by the Houſe 
of Lords in the Caſe of Roper and Radchff, where the Decree of 
Lord Harcourt of the 27th of June 1712, was reverſed. 


Lord Derwentwater a Papiſt being Tenant in Tail, previous 
to his Marriage, ſuffers a common Recovery, to the Ule of 
him and his Heirs, and afterwards, by Leaſe and Releaſe he 
ſettles the lands to the Uſe of himſelf for life, Remainder to 
Truſtees to preſerve contingent Remainders, Remainder to his 
firſt, and every other Son of that Marriage in Tail Male, with 


Remainders over. Afterwards Lord Derwentwater is attainted 


of Treaſon, and executed, and his Son an Infant put in his 


Claim before the Commiſſioners, which was diſmiſſed by the 


Opinion of four, againſt three, but this Decree of Diſmiſfion 
ppeal to the Delegates 5 Georg. 1. by the 
Opinion of four againft Mr. Juſtice Forteſcue, that Lord Der- 
wentwater was not a Purchaſer within the Act of 11 and 12 W. 3. 
ch. 4. for the Recovery was not a new Acquiſition, but a Mo- 


fame Opinion, upon a Caſe, that aroſe on a Trial at the North 
Aſſizes in 1707, which was referred to his Determination. 


Hide Plaintiff. 
Wigmore & al” Defendants. 


his Wife, by Leaſe and Releaſe convey certain lands to 


Truſtees and their Heirs, in Truſt, for Nathaniel for life, and 


after his Deceaſe, in Truſt, to ſell, and to pay the Money, and 


Profits till Sale, to ſuch Child, or Children, as Alice ſhould ap- 


point. Nathaniel dies, and Alice, in purſuance of her Power, 
appoints, that the Truſtees, till a Sale, ſhould ſtand ſeized to 
the Uſe of her Son Nathaniel for life, Remainder to the Truſtees 
to preſerve contingent Remainders, Remainder to the firſt and 
every other Son of 1 e in Tail Male, Remainder to the 
Heirs of the Body of aniel, with ſeveral Remainders over, 


and that when the Eſtate ſhould be ſold, other lands ſhould be 


_ purchaſed 


TAthaniel Hyde, the Grandfather of the Plaintiff, and Alice 


— 
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purchaſed with the Money, and ſettled to the ſame Uſes. The 


Plaintiff, as Daughter and Heir of the Body of Nathaniel the 


Son, claims the lands under that Appointment, and brings her 
Bill inter al againſt the Defendant Vigmore, to have the Title 
Deeds, and Writings of this Eſtate that were in his Hands, de- 
livered up. The Defendant Vigmore in his Anſwer ſets forth, 


that he received them from Alice, among other Writings, as her 


Attorney, and inſiſts upon keeping them till he is paid a Bill of 


60 J. for Fees and Diſburſements which Alice was indebted to 


him. And the Lord Chancellor thought this very reaſonable, 
and decreed accordingly, becauſe the Plaintiff claimed under 
Alice, who might have appointed the Eſtate, in Favour of an 


other Child as well as of the Plaintiff's Father. But the Coun- 


cil for the Plaintift ſeemed very diſſatisfied, and mentioned the 


| Caſe of Brook of Oxford, where his Lordſhip declared, that an 


gt) 
„ 
. 


'Z 


| , Rep. in Canc. 155. 1 Chan. Cal. 75, 121. 
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Attorney, or Solicitor, could keep only his Clients Deeds till 
his Bill was paid, but not thoſe of any other Perſon, eſpecially 


ThePlaiatiff wa 


decreed to pay 


an Attorney his 
Bill, before the - 
Lord Chancellor 
would oblige him 
to deliver up th 
Title Deeds, bee 
cauſe the Plain- 


tiff enjoyed the 


Eſtate under : 


Appointment . 


the Attorney's 
Client, from 
whom he receiv- 
ed them. n 


ſuch as even his Client on a Bill would have been decreed to 


have delivered up. 


Anonymus. 
F the Uſe of Houſhold Goods is deviſed to an Executrix for 
life, ſhe ſhall ſign a Schedule or Inventory of them, but 


ſhall not be compelled to give Security for them. Nel/, 8vo 


Caſe 10. 
In Court 
Lord Chan- 


cellor. 
An Executrix 
ſhall ſign an In- 
ventoryof Goods, 
the Uſe of which 
is deviſed to her 
for Life, but 


ſhall not give Security for them, See Poſt, Caſe 32. 


D E 


Caſe 11. 


In Court 
Lord Chan- 
cCellor. 


9% 
Term. S. Hull. 
1926, 
In Cur. Cancellarie. 


William Gardiner, Clerk, Plaintiff, = 

James Cook, Clerk, Edward Griffith, Clerk, 
and John Griffith, Clerk, Defendants. 

Rot es.. . | | | 

HE 27th of July 1722, the Plaintiff filed his Bill againſt 

dhe ſaid Defendants, ſetting forth, That King Charles II. 

by Letters Patent under the Great Seal, bearing Date the 2oth 


of November 1672, amongſt other Things, granted to John 


Lord Freſbuille, the Advowſon, and Right of Preſentation to 


the Rectory of Echlington cum Kilwalmarſb in the County of 
Derby, worth about 400 J. per ann. for thirty one Vears, from 


Michaelmas 1670. That Lord Freſbuille by Indenture bearing 


Date the 29th of December 1672, aſſigned over the ſaid Ad- 
vowſon to Truſtees, who, by Indenture bearing Date the 14th of 


February 1672, declared the Truſt for Samuel Gardiner Doctor 


in Divinity, That the 27th of February 1675, King Charles II. 


granted the ſaid Advowſon of the ſaid Rectory to the ſaid Lord 


Freſbville for ninety nine Years, in Truſt, for Dr. Samuel Gar- 


diner the Plaintiff's Grandfather, his Executors, Adminiſtrators, 
and Aſſigns, who enjoyed the ſame as Rector thereof for his life, 


and the Plaintiff's Father Samuel Gardiner ſucceeded the ſaid 

Dr. Gardiner, and was Incumbent thereof during his life, and 

brought up the Plaintiff a Clergyman to ſucceed him in the 
ſaid Rectory. VV „ 


That the 23d of Juh 1711, the Plaintiff's Father mortgaged 
the Term in the ſaid ReQory (being about ſixty three Years to 
come) to the Defendant Cook, a neighbouring Clergyman, as a 


Security for 3007, which his Father had before borrowed of 


him on his Bond, and to indemnify him againſt a Bond for 


200 J. more, for which the Defendant Cook was Surety for the 
3 3 


5 l 
02 
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W 1 Plaintiff's Father. That about Fuly 1721, the Defendant Cook 
2 1 preſſing to have his Money paid, the Plaintiff's Father 


tr. 
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cured the ſame, and acquainted Coo therewith, but he then 


declined receiving it, and deſired it might not be paid in till the 
Lady Day then next following, for fear he ſhould be robbed, 


his Houſe being old and ruinous ; and the Plaintiffs Father 


being at that time ill of the Sickneſs whereof he died, the De- 
fendant Cook promiſed, that whenever he ſhould die, or imme- 


* diately, if he would reſign, that he would preſent the Plaintiff, 
and renewed the ſame Aſſurances to the Plaintiff at his Father's 


Funeral. That the Plaintiffs Father on the 8th of September 
1721, died inteſtate, and the Plaintiff took Adminiſtration to 
him, and thereby became intitled to the Equity of Redemption 
of the Premiſſes; and the Plaintiff deſiring to be preſented, the 


| Defendant Cvok inſiſted to have further Security for the afore- 
| faid 300 J. and for his Indemnity againſt the aforeſaid Bond of 


200 J. and Intereſt ; which the Plaintiff was adviſed he could 


not ſafely do, without incurring the Danger of Simony, the 


Church being then vacant : Upon which the Defendant Cook 


privately, and without the previous Knowledge of the Plaintiff, 


executed an Inftrument for preſenting the other Defendant 
John Griſſitb, and Cook pretending that the Right of Preſenta- 


tion was in him, and that the Plaintiff's Conſent was not neceſ- 


X# fary, but only Matter of Form, and the other Defendants pro- 


miſing him their Intereſt for the Living of Hitchin/toke in Hamp- 
-  Phiire, which the Defendant John Griffith, then enjoyed, and 
which would become vacant by his Acceptance of the other; 
and having firſt warmed him with Liquor, they prevailed upon 


him to conſent, before the Biſhop of Coventry and Litchfield, 
to the Preſentation of the Defendant 7obn Griſſith; tho? at firſt 


he poſitively refuſed, and was at laſt prevailed upon with great 


Reluctance, by the Threats of the Defendant Edward Griffith, 


and for fear of being thrown into Goal for his Father's Debts, 


bringing a 


for which he ſtood bound; and which the Defendants the 
Gr:fiths promiſed to pay off, if the Plaintiff would conſent to 


their Propoſals. That the Defendant John Griffith has been 


ſince inſtituted and inducted into the ſaid Rectory; and after- 


wards the Defendants continued their A ſſurances for procuring 


Preferment for the Plaintiff till they apprehended his Time for 
Quare impedit, was expired, and then there was an 
end of all Promiſes of that kind, the Plaintiff therefore offered 


to pay the ſaid Debts of 300 J. and 2007. and Intereſt, and 


prayed that upon Payment thereof, the Defendant Cook might 


aſſign over the ſaid Rectory with the Appurtenances to the 
Plaintiff, for the Reſidue of the ſaid Term of ninety nine Vears; 
and that the Defendant 7ohn Grifith might reſign the ſaid Rec- 
tory, that the Plaintiff might be preſented thereto, and en- 
Joy the ſame. To which Bill the faid Defendants put in their 
ſeveral Anſwers, and the Cauſe coming on to be heard the 28th 
of January, the Council tor the Plaintift argued, That the 
| e Defendant 


pro- 
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If an Advowſon 
is mortgage d, and 
the Church be- 
comes void, the 
Right of Preſen- 
tation is in the 
Mortgagor. 
2 


ee 3. 


An. 39839 
a Vern. 401, 549. 


Hencbman verſus Sir Bibye Lake and Crofts. Stanley being Te-- 


Poſt, 542, 


— 


Defendant Cook had no Right to the ſaid Rectory any further | 


than as a Security for his Principal and Intereſt, and until there 


be a Forecloſure, the Right of Preſentation upon a Vacancy 
(fince ſuch Preſentation cannot be applied towards Satisfaction 
of the Principal and Intereſt ſecured by the Mortgage) ought 
in Equity to be enjoyed by the Mortgagor, according to many 
Precedents in the Court of Chancery, as Sir John Hobart verſus 
Serjeant Selby. Selby the Mortgagee had preſented, but there 
was no Inſtitution, and Lord Cowper decreed, That the Con- 


veyance ſhould be conſidered only as a Security, and that he 


ſhould-withdraw his Preſentation, and preſent him that Sir 
John Hobart the Mortgagee ſhould nominate. And Wood and 


nant for life of the Manor and Advowſon of Adderley, mort- 
gaged it to Sir Bibye Lake, who entered before the Church be- 
came vacant, then Stanley grants the next Avoidance to Wood, 
the Incumbent dies, and Sir Bibye Lake preſents Crofts to the 


Biſhop, who refuſes him Inſtitution, till Food (being mis-in- 
formed by his Council, that he had no Right, but from no 
Impoſition practiſed on him by Sir B:bye Lake) conſented thereto 


before the Biſhop ; afterwards Wood preſents Henchman, and 
they brought a Quare impedit, and a Bill in this Court againſt 


Sir Bibye Lake and Crofts, and Lord Harcourt decreed that the ; 
Mortgage ſhould not be given in Evidence upon the 
iümpedit, and that the Defendants ſhould pay 


Quare 


Coſts, (and the 


Lord Chancellor ſaid in this Caſe, if a Quare impedit had been 


proves the contrary, 


brought in time, he would have removed every Thing out of 
the way in the ſame Manner. And they further inſiſted, that 


the Defendant Cook always promiſed to preſent the Plaintiff to 

the ſaid Rectory, till ſuch time as the Plaintiff refuſed to com- 
ply with Terms, which were not proper during the Vacancy _ 
thereof. | „„ Rs 


To which it was anſwered by the Council for the Defen- 


dants, Firſt, That as to the pretended Truſt and Agreement, 
that the Defendant Cook ſhould preſent the Plaintiff upon the 


Death of his Father, the Defendant Cook has poſitively denied 


it by his Anſwer, and the Plaintiff has not made the leaſt Proof 


whatſoever of it, and the mortgage Deed plainly and expreſly 


Secondly, That the Defendant Cook by virtue of his Mortgage 


had the legal Right of Preſentation in him, with an expreſs 
Covenant and Agreement entered into by the Plaintiff's Fa- 
© ther, That the faid Defendant ſhould preſent, as often as the 
* Rectory became void, and that if the Right of Preſentation 
© was not effectually aſſigned to, and veſted in him by the 
mortgage Deed, that then the Plaintiff's Father, his Execu- 
* tors and Adminiſtrators ſhould from time to time preſent 
8 * ſuch 
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*. Tennings verſus Ward, 2 Vern. 520. A lends Money to 
B on a Mortgage, and takes a Covenant from B, by another 


i I collateral further Security, for thereby the Mortgagee would be 


intitled to the Preſentation, as well as to his Money. 


21% 15 8 


Deed, that if A ſhould think fit, B ſhould convey to A, fo 


9 much of the mortgaged Eſtate as ſhould be of the Value of the 


Money lent at twenty Vears Purchaſe. The Maſter of the 


Rolls decreed this Covenant to be ſet aſide as unreaſonable. 


This is no further Security of a valuable Nature, and therefore 


. differs from the Caſe of Jennings verſus Ward. 


Thirdly, That the Defendant Coo had no other Security 


. whatſoever for his Money, but the Mortgage of the ſaid Ad- 


vowſon, or Right of Preſentation, in which the Mortgagor 
had no Intereſt, but a Term of about ſixty three Vears to 
come, when the Mertgage was made, and which poſſibly one 


ſucceeding Incumbent might outlive, and therefore it was 


highly reaſonable, the Defendant Cook ſhould have the Pteſen- 

tation, and that was the Reaſon of thoſe particular Covenants, 

whereby contrary to the other Caſes 2 a Mannor with an 
Advovwſon ee was mortgaged 


Truſtee of t 


i the Mortgagor became a 
e Preſentation for the Mortgagee. 


4 
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>< ſuch Perſons as the Defendant Cook ſhould nominate, and | 
no others. = 
3 This Covenant in the mortgage Deed is not good, being a , Sen 


A Covenant in a 
Mortgage, by 
way of a collas 
teral further Se- 
curity is not | 
good. 


Anſwer, 


|  Fourthly, That the Plaintiff himſelf conſented before the 
- Biſhop to the Defendant John Grifith's being inſtituted into 


_ — the ſaid Living. 


This pretended Conſent was very unfairly obtained, for it is 


impoſſible in the Nature of the Thing to imagine, that ſuch a 


Conſent could be a voluntary Act, if he had been fully apprized 
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what was laid before him to delude him, beſides there was a 


Miſrepreſentation of the Truth, the Defendant Cook having told 


him, that the Right of Preſentation was not in the Plaintiff, 


but in himſelf, and that he had no Occaſion for his Conſent, 


and this was not in the Power of the Plaintiff to contradict, the 


Defendant Cook having all the title Deeds in his Cuftody, the 
Defendants likewiſe threatened to throw the Plaintiff into Goal, 
and other Threatnings were made uſe of to terrify him into a 
Compliance, and at the fame time it was inſinuated to him, 


8 . that 


Objection. 


of his Right, for he was educated a Clergyman, with a View) 
to be provided for by this Advowſon, and he had no other De- 
pendance for a Subſiſtance, and had no manner of Conſidera- 
tion for conſenting to an Act, which would deprive him of his 
Bread, and the uy Proſpect he had for his Subſiſtence, fave 
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that it would be more for his Intereſt to comply, and as a fur. 
ther Impoſition he was heated with Liquor to induce him to 
conſent, and notwithſtanding all thoſe unfair Practices, it a 
pears, that at the Time of this pretended Conſent, the Plaintiff 
was in the greateſt Confuſion and ſcarce knew what he faid 
or a En 


Anſwer, The Defendants by their Anſwers, have all denied that they - 

| applied to the Plaintiff for his Conſent, or either threatened, or * 
promiſed him any Thing on that Account, nor did they think his 
his Conſent neceſſary; and when the Biſhop ſent for him, he red; 
told him he would not inſtitute the Defendant John Grifith be 
without his Conſent, and it is fully proved by the Biſhop, and _ 
his Secretary, that the Plaintiff did conſent, and that no Argu- 
ments were uſed by Griffith the Father, or any body elſe to 
bring him to conſent, and it is not credible that the Reverend 


Prelate ſhould take the Conſent of a Man in Drink. 
Fifthly, The Defendant John Gr:ifith was preſented the 4th 
of December 1721, inſtituted the 14th, and inducted on the 23d 
of the fame Month, and the Bill was not exhibited till the 27th _ 
of Fuly 1722, fo that fix Months were elapſed after the Infti- _ 
tution, and Induction, befere the Bill was led, and when the _ 
Church has been full for fix Months, without any legal Claim, © 
or Proceſs, the Wiſdom of the Law has thought fit to prevent 
any Litigation, or Diſturbance after that Time, 1 
' Objeftion, This was occaſioned by the Defendant's fraudulent Practices, 


unfair Repreſentations, and delufive Promiſes, and conſequently © 
The Statutes of this being a Caſe of Fraud, the Objection is of no weight na = 
of Fines. i ne Court of Equity, as has been always held in the parallel Caſe of 
Bar in Caſs-of the Statute of Limitations, and Fines have been adjudged no 
5 Bar on the fame Account; tho' theſe Statutes were made for 


the Good and Quiet of the Subjects in general. 


Aae. The Defendants by their Anſwers have denied all thoſe ſe- 
veral Charges, and the Plaintiff has made no Proof of them, 
and by the Common Law, if the Church had been full but a a 
Day, the Patron was barred, and the Statute having enlarged 
his Time to fix Months, there is no occaſion to carry it further, 
and it would be of as ill Conſequence not to bring Bills within 
the fix Months, as not to bring Actions. — 
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Whereupon the Lord Chanceller was pleaſed to order, That 
The Mortgagows the Plaintiffs Bill, fo far as it related to the Defendant 7% n 


pil to ene Griffith, ſhould ſtand diſmiſſed, with Coſts, becauſe no Quare 
IN 2 impedit had been brought, nor the Bill filed till ſeven Monts 
diſmiſſed,becauſe after Inſtitution and Induction. Whereas the Statute of Ve- 
Montaafer ke. minſter the ad Ch. 5. (Which has been inviolably obſerved ſinee 


ſtitution, and no 
Quare impedit 
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the making of it) allows but fix Months, and on this Act his 
> Lordſhip grounded his Decree, without conſidering the Cir- 
cumſtances of the Caſe, or by what Miſinformation, or Fraud 
the Plaintiff's Conſent was obtained; for the Statute makes 
Plenarty a Bar againft all Mankind, even in Caſe of a Uſurpa- 
tion, if a Quare impedit is not brought within fix Months, 
and his Lordſhip faid, no Bill of this Nature had been ever 
brought in this Court, where a 

= firſt brought in that Time. 
his Lordſhip ordered, and decreed, That the Plaintiff ſhould 


Quare impedit had not been 


redeem on the common Terms, otherwiſe his Bill was to 


be diſmiſſed. 


And as to the Defendant Cook, 344 


D E 


as * ..... . . 


— 


hadbeen brought, 
and the Lord 
Chancellor 
would not eonſi- 
der by what 
fraudulent Prac- 
tices of the De- 
fendants, this 
Delay was occa«- 
fioned, 

2 Inft, 355, 360, 
361. 

Clerg. Law, 504. 
Co. Lit. 119, b. 
„ b. 

Mood 'sInſt. 160. 
Hob. 241. 

7 Co. 26, a. 


This Decree was 
affirmed in Par- 


liament, without Debate, for the ſame Reaſon, on Friday the 31k of January, 1728-9, 


s Caſe I2, 


In Court 


Maſter of 
the Rolls. 
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In Cur. Cancellariz. 


Moſes Hawkins, George Dawes, ſen. & G 


al Plaintiffs. 


Samuel Maſon, Defend ant. 


2 Hawkins, a Freeman of Londen, having only one Daugh- | 65 g 
ter Sarab, the Wife of the Defendant, whom he had fully : ; 
advanced in Marriage, and no Wife, made his Will the 2d of 


June 1720, and thereby inter al, deviſed to his Brother Moſes 12 
Hawkins and his Heirs, a Meſſuage, and Houſe in Berks, 1]. 


for Mourning, and - 1001, South Sea Stock; and to his Siſter 1 5 
Mary Dawes, 100 J. South Sea Stock, and after her Death his 


Will was, that the ſaid Stock ſo given to her, ſhould be divided 


to her Children then living, and 401. to buy Mourning for her , 


ſelf, her Huſband, her Son, and her Daughter, and gave to 


the Defendant and his Heirs two Houſes in Wapping, 5001. and 1 


10 l. to buy him Mourning. And deviſed to Truſtees 1000). 


South Sea Stock in Truſt for his Daughter Sarah to be at her 
Diſpoſal, and after ſeveral other Legacies he gaye and bequeathed = 
the reſt and Reſidue of his real and perſonal Eſtate to his Daugh- | = 
ter Sarah to hold the fame during her natural life, and after 
her Deceaſe, he gave and bequeathed the ſame to her Child and = 


Children born of her Body for ever, in caſe ſuch Child or Chil- 


dren ſhould attain the Age of Eighteen, or be married, but in + 1 


caſe they died before ſuch A ge, or Marriage, then in ſuch Caſe, 7 
he gave and bequeathed the faid reſt and Reſidue of his Eſtate 
as follows. To his Brother Moſes Hawkins and his Heirs for 
ever all his Meſſuages or Tenements in Hounſditch, and Wooll- 7 


pack Alley, and to his Kinſman Moſes Hawkins and his Heirs, 


the Leaſe of his Houſes in the Minories in London. And made ; 


his Daughter Sarah Exccutrix for life, and Moſes Hawkins his 
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ther, and George Dawes, ſenior, his Brother - in- a, Execu- 
ſttors, from and after her Deceaſe. March the 24th 1720, the 
reſtator died, and April the iſt 1721, the Defendant's ſaid late 
Wife Sarah proved the ſaid Will, and ſhe, and the Defendant 
_ Rpoſſefled themſelves of the Teſtator's perſonal Eſtate, and April 
the 20th 1722, the Defendant's Wife died without Iflue, and 
thereupon the faid Moſes Hawkins the Brother, and George 
"ZZDawes procured Letters teſtamentary on the ſaid Will from 
the Prerogative Court of Canterbury, and May the roth 
1722, the Defendant took Letters of Adminiſtration to his ſaid 
4 Wife out of the ſaid Court, and this Bill was brought by the 
Executors, and Legatees, againſt the Defendant, for an Ac- 
count, and Satisfaction of their Legacies, and that the Surplus 
undiſpoſed of, might be paid to the Executors, Moſes Hawkins 
and George Dawes, ſenior, for after the Death of his Daughter 
without Children, the Teſtator has diſpoſed only of Part of 
the Reſidue, wiz. his Meſſuages, and leaſehold Houſes. And 

the Defendant by his Anſwer infiſted, that he, as Adminiſtra- 
Cp tor of his ſaid Wife (the Teſtator's only Child living at, his 
Death) was intitled to the Remainder of the Teſtator's perſonal 
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 _* Eftate, which was undiſpoſed of by the faid Will; and this 


© Cauſe coming on to be heard in the High Court of Chance 


5 
N 
8 
1 


3 


1727, Mr. Attorney General argued for the Defendant. 15 


> 
2 
5 'Þ 
a 
9 


before his Honour the Maſter of the Rolls on the 12th of June 


gh- | 55 Hh This Queſtion muſt depend on the Will, and Intention of 


the Teſtator. 


An Executorſhip by the Civil Law (which is the Rule in le- 
gatary Caſes) is ſaid to be only a Fidei Commiſſum, and the 
Loegacies given by the Teſtator are only ſo many ſpecial Di- 
rections as to the diſpoſal of this Truſt, and the whole Eſtate 
veſts in the Executor till he aſſents. If one makes an Executor, 
and he dies inteſtate, before he has fully adminiſtred, the 
next of kin to the Teſtator, and not the next of kin to the Ex- 
ccutor ſhall have Adminiſtration de bonis non, but the next of 
kin to the Executor ſhall have the Adminiſtration, if the Re- 
2 fidue is expreſly deviſed to him, which ſhows plainly that the 
Law makes a Difference between barely nominating a Man 
Executor, and expreſly deviſing the Reſidue to him, and Ex- 
cecutors have always been conſtrued Truſtees, where it appears 
the Teſtator intended to make them fo, as where he deviſes 
particular Legacies to them, which is an Evidence that he in- 
tended them no more, for if by making them Executors he de- 
ſigned them the whole, it would have been unneceſſary and 
abſurd, to have given them any Thing in particular, which 
would be to give them all, and ſome, and then this is, within 
the Reaſon of thoſe Caſes, for the Teſtator has left Mofes Hal- 
ins 101, for Mourning, and 100 J. South Sea Stock, and 100 J,. 
95 | | to 


There can be no Doubt, but that many Caſes 
may be mentioned, where Executors may have the legal Eftate 
in them, and yet be conſidered in this Court only as Truſtees. 


Reſolved per Ho# 
Cog that an Ex- 


* 


ecutor may be a . 
Witneſs concern- 


ing the Eftate, 


if the Reſidue is 


not left to him, 
I Mod. 107. 
Cote verſus Fon- 


tain. 


There is a Dif- 
ference between 
making a Man 
Executor, and 

expreſly deviſing 
the Reſidue to 


him, for in the 


firſt Caſe, if he 


dies before hge | 


has fully admini. 
ſtred, Admini- 
ſtration de bonis 
non, &c. ſhall 
go to the next a 


kin of the Teſ- 
tator, but in the 
other, it ſhall go - 


to the next of 


kin of the Exe- 


cutor, 
Carter, 12 5. 


Went. Off. of Ex- : 


ecutors 34. 
Dyer, 372, 
Plaod. 281. 


—— Þ on | yore 1 7 Tun 1 125 — 
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Shower, — to Mary, the Wife of the other Executor, which veſts in him 7 5 
Swind, Part é. ag her Huſband, and 407. for Mourning for her ſelf, Huſband, 


Sekt. 1. n. 4. 


Magna Ci, Son and Daughter, that is 10 1. apiece, and the Caſe of Fo fer 9 
Pl. dt. Dee and Mount, 1 Vern. 473. which was the firſt Caſe of this 
ch. 8. fol. 97 Nature, did not turn on a Fraud, but on an implied Truſt, and 


lb. 2. ch. . in 1704, Lord Keeper Fright, in the Caſe of Coke verſus Walker, 


ö N 2 Vern. 676, decreed the Surplus to the next of kin, where 10 /. (a ; 


yy here) was given to the Executor for Mourning, but there is a | 


174. 3.73 further Evidence in this Caſe, that the Teſtator, did not think, 
_ 14 4 = that by making them Executors, he gave them any Thing, Gor l 
Scvinb. Part 6. 


Sed. z. n. c. he has made his Daughter Executrix for Life, and has alſo 5 
Fed. 20. u. a. given her all the Reſidue of his perſonal Eſtate for Life, which 


If the Executor 


- — — A « 
- n —— — — 
8 2 — — 


has a particular would have been wholly unneceſſary, if he thought it had be- ' 


Kine ll got longed to her as Executrix. And the Statute of Diſtributions | 


e next of kin. ſettles the Succeſſion of the next of kin, as the Common Lax 

does of Heirs in caſe of Lands. And if a Man deviſes his a 
Lands to his Heir for Life, he ſhall have the Reverſion by De- 
ſcent, ſo here ſince Part of the Reſidue, neither by expreſs P 
Words, or by Implication, belongs to the Executors, the net 


of kin muſt of 28 N be 3 to * as if he had died "7 


Mr. Solicitor General 


This Queſtion aroſe as a Conſequence of the Statute of Di- 1 
ſtributions, for it never was diſputed till after that Statute, 
The Executor takes the whole in Right of the Teftator, and 
therefore if he dies inteftate, not his next of kin, but the next = 
of kin to the Teſtator ſhall have Adminiſtration de bonis non, 
and though the Executor has a Power by Law to diſpoſe of the 
| whole, yet what he has not diſpoſed of, the Law dont con- 
fider as his, but as the Teſtator's, but if he is alte reſiduar y 
Legatee, then his next of kin ſhall have Adminiſtration, for 
then it belongs to him in his own Right, and not in Right f(R 
the Teſtator, ſo that making him Executor dont give him 8 
an Intereſt in the Eſtate, but only a Power over it: Before the 
- Statute, an Adminiſtrator, no more than an Executor was o- 
bliged to diſtribute, and if the Spiritual Court went about to 


compel him, a Prohibition lay, becauſe till the Statute, . 


Body had a better Title, which is the Foundation a Court of 7? 
Equity now goes on, but I allow that fince the Statute, if it 
appears from the Will, or by Proofs, that the Teſtator defigned | 7 
the Executor ſhould have the Su rplus, he certainly muſt, for a 


' Diſtribution is founded on the Teſtator's Intention that his Ex- 
2 ſhould — 9. have i tos one Evidence of which is the giving 
cy, as is done in this Caſe, but they fay | 

| — K one 0 the Executors has a Legacy bequeathed | 
| to him, and at therefore both are not 2 om the Sur- 
5 but in this Caſe Legacies are given to both of them, to 
Hawkins * and to the Wife of the other Execu- 


tor, 
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him tor, and what is given to the Wife, is given to the Huſband, 

nd, put alſo 40 J. is given for Mourning, for her, and the Huſband, 

fer ind the Children, but in the Caſe of Darwell and Bennet, 

this & Vern. 677, quoted in the Caſe of Ball verſus Smith, 2 Vern, 

and 575. a Legacy to one Executor excluded the other two 

ker, from their Share of the Surplus, and it was decreed to be di- 
(as ſtributed. If the Daughter here had a Child or Children, the 
is a whole Reſidue would have been theirs, then in that Caſe the 
ink, Executors could have taken nothing as ſuch; and yet their Au- 
for thority as Executors would have continued, and though this 

alſo Contingency did not happen, yet ſince it appears that in that 

nch Caſe they were to have had a bare Authority only, there is no 

be= Reaſon to think he deſigned them more in any other Caſe, and: 

ions ſince he gave the Reſidue to his Siſter expreſly for Life, he could 

.aw only defign to make her a nude Executrix, and then when he 

his appoints the others Executors after her Deceaſe, he muſt be 
ſuppoſed to rnake them Executors too in the ſame Senſe, ſup- 

refs poſe the Executors had died before the Daughter, their Au- 


© 
1... we 
1 


ext thority would have been determined, and they could have no 


lied Intereſt. In caſe his Daughter died without Children, then he 
ſays he gives the reſt and Reſidue of his Eſtate as follows, and 


names only two Bequeſts, and drops the reſt, which myſt 
therefore belong to his next of kin, but they ſay he has given 
ber a Legacy of 1000. and the Reſidue expreſly for Life, 
Di- © whereby he has ſhown his Intention that ſhe ſhould have no 
ate, more, but what the next of kin take is not by the Intention of 
and the Teſtator, but by the Statute of Diſtributions, becauſe the 


Ee 
* 


Teſtator has not compre! his Will, whereas the Executor 
denn only take by the Will, and Intention of the Teftator. 


© "Mr. Lutwych for the Plaintiffs. is Hd: » 
> Thoughthe Learning is ſtill very doubtful, when the Surplus 
belongs to the Executor, and when to the next of kin, yet there 
cCaan be no Queſtion in the Caſe before us. In the Cale of 
= Foſter and Mount the Executors were Strangers, and had 10. 
= apiece given them for their Care and Trouble, and Lord Chan- 
cellor JeFeries ordered the Account to be taken before he made 
his Decree, and the Surplus on the Maſter's Report coming out to 
be 5000 J. he decreed it to the Children, for it looked like a 
Fraud; and the Executors before that time were never queſtioned, 
if it becauſe the Law was for them, and no Equity was againſt them, 
ned but many Caſes of this Nature have indeed been determined 
ſince, though no certain Rule is yet laid down, to know when 
an Executor is excluded, no, not even the giving him a par- 
ticular Legacy, but the Determination wholly depends on the 
Circumſtances of the Caſe, and the Intention of the Teſtator, 
for in Ball and Smyth's Caſe, 2 Veru. 67 5, a Legacy was given to 
the Executrix, and yet the Surplus was decreed to her, but here 
nothing is given to them as Executors, he gives them nothing 
out of that Reſidue of which they were to he Execntars after 
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but his Intention is 


ges ant. Caf. 3. 


. Caſe 26. 
here a Legacy 
is left to the Ex» 
ecutor and next 
of kin, the Re- 
ſidue belongs to 


ö the Executor. : 


Caſ. 32. 
ale 157 


to the 


_ 4 mn... 


the Death of his Daughter, but only particular Legacies out 
perſonal Eſtate, ſo no Implication againſt them can ariſe 
from thence; for by this Will there are two Reſidues, one deviſed 
Daughter for Life, and the other is a Part of this firſt 
which the Teſtator has made no Diſpoſition: of after her Death, * 
plainly againſt the Defendant, by his Will 


of his 


e 


he gives the Daughter the Reſidue during her natural Life 
only, how then does it appear that he deſigned her all, would 


not this be intending her all and ſome, and this Will is no 
more than the making a Proviſion for his Daughter and her 


Children if ſhe had any, if not, for his Brother, and Brother- 


in-law ; and then ſince the Executors have the legal Title in 
them, what Equity is there in this Caſe to take it out of them? 
Where a Fee-ſimple is deviſed to the Heir for Life, he ſhall 


take the Reverſion by Deſcent, becauſe no Body elſe has a 


Title, but here the Executor has the legal Right, to what the 


Teſtator has not diſpoſed of, here he has left his Daughter a 


particular Legacy, who would be intitled to the Surplus as his 
next of kin by the Statute of Diſtributions, ſo may not we 
fay, ſhe has no Title, becauſe he has made a particular Pro- 
viſion for her, in the Caſe of Somner verſus Hooker, particular 


Legacies being given to the next of kin, as well as to the Ex- 1 


ecutors, the Reſidue was decreed to the Executors, for the 


Implication was equally ſtrong, that the next of kin were to 


have no more, as that the Executors were not, and then the 

Law, which is for the Executors, ought to take place, and 

- this is not a Caſe where both the Executors have Legacies, for 
George Dawes has no T 


Legacy, for the Forty Pounds are not be- 


queathed to him, and then if both the Executors have not par- 


ticular Legacies, neither are excluded. Dr. Coteſiworth brought 
a Bill againſt Brangw 
the Surplus undiſpoſed of, and that it might be decreed to him, 


| becauſe the Defendant had a particular Legacy. But Lord 
 Cowper was inclined to think that neither were excluded be- 
cauſe both were not, but directed an Account to be taken, and 


in his Co-Executor, for an Account of 


222 


after a Report made, the Cauſe coming on to be heard before 
Lord Harcourt in 1711, he decreed that the Eſtate ſnould be 


divided between the Executors. | Th 
may do what he pleaſes with the Eſtate, and if he leaves an 


An Executor in his Life-time 


Executor, he will be intitled to the Eſtate of the firſt Teſtator, 
but if the Executor dies inteſtate, an Adminiſtration de bonis 


Teſtator. 
Mr. ill. 


non muſt of Courſe be granted to the next of kin to the 


e Defendant world calle the Bastien 


of the Teſtator from the particular Legacies, he has given Le- 


ggcies indeed to his Brother Moſes Hawkins immediately, but 


none to the other Executor, but deviſes 1001, to his Wife 


for 


Life, 


0 


Fel Nest may 


be read, that the 
Teſtator deſigned 
the Executor the 

Surplus. = 4 


De Term. S. Trin. 1727. 
" ** Life, and then to her Children, which he ſeems to have dons 
ut on purpoſe that her Huſband might not be excluded, from what 
iſe he deſigned for him as Executor; but ſuppoſing that Legacies 
ed were bequeathed to both the Executors, we are not within the 
it > Reaſons of the common Caſes, where the Executorſhip and 
th, Legacy are to commence immediately, becauſe here the Le- 
Ill T gacy is given abſolutely, but the Executorſhip only on a Con- 
ite > tingency, ſo that it might be the Teſtator's Intention that they 
ald ” ſhould have theſe Legacies at all Events, and the Reſidue on a 
no _ Contingency, Would they have only Moſes excluded, that 
her would be contrary to the Teſtator's Intention, for he deſigned 
er- he ſhould be better provided for than the other Executor, of 
in vwould they exclude the other only, but no Caſe can be men- 
M f tioned where the Surplus was decreed from the Executor, if 
all he had no Legacy left him. Or would they have both ex- 
8a _ cluded, why then they muſt be Truſtees for the Defendant's 
the Wife tho' the Teſtator by expreſs Words has given her the 
ra _ Reſidue only for Life, he has alſo given her 1000/. and to the 
his Defendant her Huſband 500/. from whence it may be as 
we _ ſtrongly inferred, that he deſigned her no more, as that he de- 
ro- ſigned the Executors nothing further, and they are Executors 
lar only of the Reſidue, which is expreſly deviſed to the Daughitet 
Ix- for Life, &c, on a Contingency. By their Conſtruction the 
the next of kin will have nothing, but the Refidue will go over to 
to the Defendant who is a Stranger, while the Daughter was alive, 
the who was next of kin, the Executors had no Title, nor if ſhe 
and had Children, and the Executors themſelves are next of kin, 
for when they come to be intitled, OY OED | 
dar- Mr. Attorney General's Reply 
git In the Caſe of Fyfter and Mount, the Legacies were given 
„de the Executors expreſly for their Care and Pains, but there 
. have been many Caſes ſince, where Legacies given to the Ex- 
- cecutors generally, have debarred them of the Reſidue, and 
1 thoſe Reſolutions have turned upon the Impertinence of the 
101 Thing, of giving him a Part, for whom he deſigned the whole; 
7 poet I allow in particular Caſes, the Surplus has been decreed 
De to the Executors tho' Legacies have been left them, where the 
M9 Intention of the Teſtator plainly appeared, or was proved, as in 
a Littlebury and Buckle's Caſe, 2 Vern, 677. and in Ball and 
tor, S zitb's Caſe, in which there was Evidence of Kindneſs to the 
! Wife, which took off the Preſumption that the Teſtator de- 
the ſigned her no more, but in all other Caſes the Executors have 
been excluded, but I allow that the Queſtion will principally 
depend on the Conſtruction of the Will; here they ſay the Le- 
Fgacies are given in præſenti, but they are made Executors only 
after the Daughter's Death, but this Objection I think makes a- 
on gainſt them, ſuppoſe they had died in the Life-time of the Daugh- 
Le. ter, they could not have taken, nor their Repreſentatives, though 
for f 
ie, 


H 


26 Die Term. S. Trin. 1727. 


+ nb Cn it. 


” 4 — 


8 


— — 


the Contingency had after happened, and ſuppoſe ſhe had left ; 4 
Iflue, they would have heen Executors, yet could have taken 


nothing, which ſhows plainly, that he deſigned them only an 
Authority, and no Intereſt; and it imports nothing, that he 
has given the Reſidue to the Daughter for Life, for that was 
done purely for the Sake of her Children, to make the Legacy 
ſure to them; and if ſhe had no Children, he only gives par- 


ticular Parts over ; if he had made no Executors, it muſt be 
admitted ſhe would have had the Reſidue, but the making 


Executors will not alter the Caſe, for they have only the legal 


Intereſt in them, but they ſay this is different from the Caſe of 

a Reverſion, which will deſcend on the Heir, tho' the Lands 

are expreſly deviſed to him for Life, becauſe here the Executor 

| can take, but there no Body elſe has a Title, but ſuppoſe then 
qu4 V Ceſtuy 

N that Caſe there is a Truſtee to whom the Reverſion in Fee by 


Law belongs, yet the Truſt of the Reverſion ſhall go to the 0 


Heir, and in the Caſes of perſonal Eſtate, the next of kin are 
as ſtrongly intitled to the Truſt of the Surplus, as the Heir in 
the other Caſe is to the Truſt of the Reverſion, and there are 


many Precedents where the Surplus has been decreed to the 


next of kin though they have had particular Legacies deviſed to 


them, for they take by the Statute, not by the Intention of the 5 


Teſtator, the Executor wants the Will to take by, but the next 
of kin do not. Here they ſay a Legacy is left only to one Ex- 


ecutor, but in the Caſe of Darell and Bennet that excluded 


the other two from claiming the Reſidue, and in the Caſe of 

Dr. Cotefworth and Brangwin, the Queſtion was only between 

the Executors, and it doth not appear that the next of kin were 
before the Court. e 


If a Legacy is left 


to one Executor | His Honour the Maſter of the Rolls declared, that by giving 


neither are ehe à Legacy to one of the Executors, neither of the . Executors 


Surplus of the were excluded, and znter aÞ Decreed, that the Executors were 
P 


 undiſpoſed of, intitled to the Surplus, (which was about 2000 J.) and that the 


This Decree was Defendant ſhould account for the fame. 2 Vern. 247, 361, 


Houſe of Los, 425, 673, 730, 104, 148, 648, 571, 1Pern. 425, 3 Salk. 
N den 82, Cal, 1. 1 Chan. Caſ. 196, r 
1729-30. oy . I — 


again Truſt in Fee, deviſes to his Heir for Life, in 
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erm. S. Michael. 


Incur. „ 


pn 


1 4 


N Order was made, that a Solicitor's Bill ſhould be 
taxed by a Maſter, and that all Proceedings at Law 


Foul in the mean Time be ſtayed, and whilft the Bill was 
under Taxation, The Solicitor ſues out a Commiſſion of Bank- 
rupcy againſt his Client. 
Commiſſion, this was adjudged to be no Contempt, nor a ſuf- 


And on a Petition to ſuperſede the 


. ficient Cauſe to ſuperſede the Commiſſion, becauſe the Order 
of Reference extended only to bringing Actions, and to com- 
mon and * Proceedin 95. 


Oœober the 1 1948, 


Jacob verſus the Earl of Suffolk. 


Caſe 13. 
At the 


Chancellor's 


Houſe. 
Lord Chan- 
cellor. 


A Solicitor may 
take out a Come 
miſſion of Bank- 
rupcy for his 
Fees, whilſt his 
Bill is under 
Taxation by Or- 
der of Court, 


Caſe 14. 
At the 


* Chancellor's 


Houſe. 


Lord Chan- 


cellor. 


AN DS were conveyed by the 6 Earl of Suffolk : 


to Truſtees and their Heirs, for Payment of his Debts, 


n to be paid within fix Months after his Deceaſe, and on a Bill 
exhibited by the Creditors, the Truſt was decreed to be carried 
into Execution, and the Creditors were to come in before the 
5 £ ' Maſter, and prove their Debts. 
Vears makes his Report, and on a Petition of ſeveral Credi- 
= tors to have what Intereſt they 
and from what Time. 
the Practice of the Court, that where a Maſter Reports what 
4 is due on a Mortgage for the Principal, Intereſt and Coſts, 


The Maſter in about four 


ſhould be allowed, aſcertained, 
The Se” Chancellor Sechred - it as 


that 


What is due for 
principal Intereſt 
and Coſts on a 
Man ſhall 


Where Lands 
are ſubjected to 
the Payment of 
Debts by ſimple 
Contract, they 
wont bear Inte- 
reſt tho' ſtated 
by the Report, 
unleſs upon un- 

reaſonable Delay 
of Payment. 


bear Intereſt, from the Nature of the Lien, but only from be- 
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that the whole aggregated Sum ſhall carry Intereſt from the 
Time the Report is confirmed, and that Intereſt ſhall be paid 
for the Principal, from the Date of the Report, till its Con- 
firmation. And that Debts by ſimple Contract though liqui- 7 
dated by the Maſter's Report, will not bear Intereſt, unleſs the © 
Creditors are unreaſonably delayed, for though the Debtor hass 
provided an additional Security for them, by making his Lands 
chargeable with the Payment of them, that has not otherwiſe _ 
altered the Nature of them, ſo as to make them carry Intereſt © 
(like Debts which originally affect Lands) which they did not 
before, tho' twas urged by the Solicitor General, that on a 
Mortgage, the Intereſt when turned into Principal, did not 


Ing aſcertained by the Report, and that therefore it ought. to of t 
hold fo in Debts by ſimple Contract, and that here the ſimple and 
contract Creditors ought to have Intereſt for their Debts from to tl 
the ſix Months after the Earl's Death, fince he bad provided Afi 
for the Payment of them in that Time by Sale or Mortgage, ron 
and if a Mortgage had been immediately made, the Eſtate ting 


Caſe 15. 
At the 
Chancellor's 
Houſe. 
Lord Chan- 
| cellor, 


muſt bave born the Intereſt ; or at leaſt that they might have 


Intereſt from the Maſter's. Report, when the ſeveral Debts be- 
came certain, eſpecially for that the Creditors had been delayed 
for near twelve Months by a Dozen Exceptions, which were all 
over-ruled, and cited a Caſe where it had been done, and af- 

firmed in the Houſe of Lords. 1 I 


Ex parte Gazaket. 


. | | | of a 
N E previous to his Marriage, entered into a Bond to a 

I Truftee, of the Penalty of 1600/. conditioned, that if 
the Marriage was had, and his Wife ſurvived him, he would C 
leave her 800 J. or if ſhe died without Iſſue in his Life-time, he Chil 
would pay back 100/. of her Portion to her Father. The _ 6 1 
Marriage took effect, and the Huſband afterwards becomes a ſte 
Bankrupt. And the Truſtee petitions to be let in as a Bond © 7 7 
Creditor under a Commiſſion of Bankrupt ſued out againſt him, © 
And the Queſtion was, whether this contingent Demand ſhould © Bar 
be conſidered as a Debt, and proved before the Commiſſioners. M2 
And the only doubt with the Lord Chancellor was, whether if © © J 
the Contingency hereafter happened, the Bankrupt might not nn 
plead his Certificate, to an Action brought on the Bond, and = ty 


2 Vern, 101. 
Quere, Whe- 


after he was 


3 — 


therefore he ordered it to ſtand over to the next Day of Pe- . 


Was 


9 4 
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he 3 my as a gp" * 
ig reſolved ſo in B. R. in the Caſe of Tully and Sparks, where 


one brought an Action on a Bond that bore Date before the 


N- 1 2 ; : - = . 12 0 
1j. Bankrupcy, and ſet forth in his Declaration, the Condition, 


he © which was not broke gill after the Bankrupt was cleared, the 
as © Bankrupt pleaded his Certificate, and the Plea was adjudged 
i, i inſufficient. Becauſe at the Time of the Certificate, | the Obli- 
iſs gee had no Cauſe of Action. bo 99 2 


ot Mr. Mead inſiſted that ſuch Creditors on a Contingency 
had been often allowed to come in under a Commiſſion by 
not Lord Cowper, Lord: Harcourt, and Lord Macclesfield, and their 
be. Proportion of their Debt was put out at Intereſt in the Name 
of the Aſſignees, and the Intereſt was paid to the Aſſignees, . 662. 


: A and if the Contingency happened, then the Principal was paid ©. 
3 to the Creditor, but if it never happened, then it went to the : 


leg Aſſignees, in Truſt for the other Creditors: And he men- 8. pof. cat. 


ge tioned the Caſe of Green, where the Money due on a Con- 5 


ate tingency was reſerved in this Manner, 

ied Hill verſus White & Us", & contra. Caſe 16. 
all EE : F 5 ck = At the 
afl. IR. Hill preferred a Petition to his Majeſty in his Ctancellor's 


High Court of Chancery, praying a Commiſſion to Lord Chan- 
review and rehear a Sentence of the Court of Delegates in Ccellor. 
Treland, and Mrs. Mbite and her Huſband preferred a croſs 
Petition for a Commiſſion to review and rehear a Sentence 
of a Court of Delegates in England. | 


- BE 3 . f | j \ . 
f Mr. Solicitor General for the Petitioner Mr. Hill. 
i Captain Yhite priyately married the Daughter and only 
he Child of Lieutenant Getferal Sanchy, without his Privity or 
5 Conſent, and the Mother of Marcus Hill, the Petioner, was 


Seiter to the General's Wife. In 1719 General Sanchy died in 
nd Treland, on a Journey, in Company with Mr. Hill, and being 
- greatly diſobliged at his ſaid Daughter's Marriage, he a few 
Days before his Death, made his Will, and appointed the ſaid 
„„ Marcus Hill ſole Executor, and reſiduary Legatee, after Pay- 
if | ment of Debts and Legacies. In May 1720, the Will was 
propounded in the Prerogative Court of Canterbury, and the 
nd . Probate was oppoſed by the counter Petitioners, but in 1522. 2 
Sentence was given in Favour of Mr. Hill, and the Probate 
granted to him, and on an Appeal the Sentence was affirmed 
dy eight of the Delegates, July 1722, and no Complaint thereof 
> was ever made till this croſs Petition. And the Teſtator leaving 
alſo conſiderable Aſſets in Ireland, the Will was likewiſe pro- 
pounded in the Prerogative Court of that Kingdom, and a Pro- 
date was granted to the Petitioner, and on an Appeal the Cauſe 
was heard before the Delegates, January 1723, on the ſame 
| EE ND Evidence 


Matter of Right 


30 
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Evidence as in England, and they adjourned till the 7th of 
February following, and on the 18th of April, 1728, without 
being continued by Adjournment, and without Notice to tbe 
Parties or their Proctors, three Judges met (and no Common 
Lawyer among them) and reverſed the Schtence of the Preroga- ;; 
tive Court, and granted Letters of Adminiſtration to Mrs, Whit: © 
the Daughter: Wherefore we now prefer this Petition to have 
Icommiben of the ſaid Sentence reviewed and reheard, and tho a Commiſſion 
Review is not a of Review is not a Matter of Right, but of Grace and Favour, 
bat ef Favour, (as Was adjudged in the Caſe of Powis and Andrews) yet it has 
h never been denied upon good Reaſons, and we preſume our 
Caſes are ſo very different that there are the ſtrongeſt Reaſon ; 
for this Petition, and none of any Weight or Moment for theirs. ten 
In Ireland there has been but one Sentence againſt the Will, _ 
and that given by only three Commiſſioners ; nor are the Fraud, 
and Impoſition on, and Inſanity of the Teſtator, ſuggeſted by the 
the crois Petition, ſufficient Allegations, becauſe they have been Fa- 
already under Conſideration of the Judges, that gave the Sen- gra 
tence, and they have adjudged them not ſufficient to ſet aſide con 
the Will. The Sentence of the Delegates in England was con- are 
formable to the Sentence of the Prerogative Court, and has been ner 
acquieſced under five Years, and no Precedent can be ſhewn fou 
| Where after ſo long an Acquieſcence, a Review has been granted  fhe 
of a Sentence of Delegates, who confirmed the Sentence of the not 
Prerogative Court, e * 


7 


Doctor Henchman. 


Numberleſs Inconveniencies would enſue, if a Commiſſion of 
Review ſhould be allowed after ſo great a Diſtance of Time: 

The Executor Mr. Hill has paid the Debts and Legacies of the gu 
Teſtator, all which are liable to be reverſed and undone by thi foi 
Commiſſion, they pray by their croſs, Petition: And therefore Sei 

A Tine is a. there is always a Time limited for the bringing of Appeab. we 
* The Civil Law allows ten Days, and we fifteen, and I have an 
ad hr known an Appeal diſallowed that was brought on the ſixteenth — w 


An Appeal from N | . | ; 1 4 | 
1932 Day; conformable to which Rule, the Houſe of Lords have wil 


muſt be brought lately made an Order, that Appeals to their Lordſhips ſhall be H 


3 339. brought within five Years, and two Years was the Time allowed & nc 
- to petition his Imperial Majeſty in, and this is now the Law of at 
an Hegele the Empire. All which Rules are founded on a Suppoſition, ed 
Lords muſt be that the Eſtate is in that Time diſpoſed of, and that the Circum- At: 

be Ten. ſtances of the Parties in ſuch a Courſe of Years are greatly altered. fir 
ain tothe The Court of Delegates in Ireland have proceeded in a Manner Ti In 
brought within NEW, and unprecedented, four Years paſt between their firſt Sit- T 
wo Years ting on the Commiſſion, and their giving Sentence, The Cauſe m 
was firſt heard in January 1723, before five Commiſſioners, ane 
the laſt Hearing was on the 18th of the ſame Month, then th 


* 


adjourned to the 7th of February then next following, then there 
was a Diſcontinuance, then they met on the 24th of February, 8 
and there was no ſettled Adjournment as to Time or Place, fo 7 


that "8 
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that the Parties could not tell when or where to attend; the 


next Meeting was on the gth of April 1726, another was on 
the 1oth of January 1727, and on the 18th of April 1728, 
FR the Sentence was given, tho' neither the Council for the Pe- 
= titioner, or his Proctor, was preſent as appears by the Acts 
of the Regiſter. The Commiſſioners in Jreland refuſed to 
"ve admit five Witneſſes, whoſe Teſtimony was allowed in the 
Prerogative Court in Ireland, and by both the Courts in En- 
our, gland. In February 1723, the Commiſſioners in Ireland met 
has to give Sentence, but could not agree till 1728. There is no 
our Quorum in the Triſb Commiſſion, and though they ſet forth 
ſom in their Petition, that all the three Delegates ſigned the Sen- 
EIS, tence unanimouſly, that is of no Weight, becauſe by the Te- 
Vill, nor of the Commiſſion, that is neceſſary to make the Sentence 
aud, good. In Ireland the Prerogative Court gave Sentence for 
1 by the Will, and only three Judges of fifteen gave Sentence in 
Deen _ Favour of the Croſs Petitioners. In England the Probate was 
Sen- granted by the Prerogative Court, and their Sentence was 
afide confirmed by eight Delegates out of fourteen, and tho' here 
con- are not three conformable Sentences on Appeal, (which are 
been never impeachable) yet here are three fimilar Sentences, and 
ewn four Years Acquieſcence, in which Caſe no Precedent can be 
nted fhewn that a Review was ever granted, and the Daughter is 
the not left unprovided for, but is ſeized, by the fame Title 

with the Petitioner, of the Moiety of an Eſtate defcended on 

her from her Mother. : ann 9 


e 


3 | Dr. Strahan. 
me: No Objeftion can be made to our Petition. The moſt irre- 
the gular Steps have been taken by the Commiſſioners in Treland, 
ths four Years paſt, between taking the Informations, and giving 
fore Sentence; five Judges were preſent when the Informations 
deals. were taken, and but only | $a when Sentence was given, 
have and the other Judges had no Notice of their Meeting, and 
ent where any of the Judges take upon them to give Sentence 
have without the reſt, all the Proceedings are null and void. Mr. 
Il be Hills Protector petitioned the Court, that the three would 
wed not proceed to Sentence till the other two met, which was 
y of at that Time granted; and their Reaſons might have convinc- 
ion, Ed the other three. As to Mrs, White's Petition, no In- 
m- ſtance can be given where a Reveiw has been granted after 
> five Years Acquieſcence. Moſt Countries now obſerve the 
> Imperial Law, where they vary from it 'tis in ſhortening the 
Time, as in Holland, tis reſtrained to a Year, that Property 
may not be unſettled after a long Diſtance of Time. 


Dr. Brampfton. 
The only Foundation for this Croſs Petition is the fingle 
Sentence in {reland where five Witneſſes were not ſuffered to 
e give 
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ive Evidence whoſe Teſtimony. had: been objected to in the 
ie Court in England, and allowed, and en an Appeal 


the Delegates were of Opinion they were good Witneſſes, and 


remitted the Cauſe. 


. —— Dr. Palmer for the Croſs Petitioners, | 


This Caſe is the firſt of the kind that I remember. The 
Proceedings have been ſet out as it thoſe in Ireland were 
ſubſequent to thoſe in England, whereas both went on pari 

paſſu, this will, whereby an only Child is difinherited, was 
made in extremis, the Teſtator upwards of ſeventy Years of 


Age, his Diſtemper a Diarrhea, which being improperly | 


ſtopped, turned to a Lethargy, the Will was made on the 
TS, he died on the tenth of the Month, 'tis faid his In- 


tention by the Will was to give ſeveral particular Legacies, 


and the Refidue to Mr. Hill, whereas no Legacies are given 
by the Will, but by the Codicil, which is more properly Mr. 
Hills Will, for thereby he promiſes by way of Note ſubſcribed 
by himſelf, that he would pay thoſe ſeveral Legacies; and 
the Legatees who were the menial Servants of the General, 
his Groom and ſuch like, having received and given Releafes 
for their Legacies, were admitted Witneſſes to prove the Will. 
Mr. Hill is a mere Stranger in Blood to the Teſtator, nor could 
the Diſpleaſure he had conceived at his Daughter's Marriage 
be the Cauſe of this pretended Will in Favour of Mr. Hill; 
for the Deceaſed was afterwards reconciled, and very kind to 
her, and two Wills were found in his Study in England, by 
which nothing is given to Mr. Hid. As to the Proceedings 
on the Commiſſion in Treland, the Statute in that Kingdom re- 


quires no Quorum; and commom Lawyers are but of late 
Years neceſſary in the Commiſſions in England. And as to 


C Length of Time, Dr. Crawly was deprived for Simony by 


the Delegates, and a review was granted by King William III. 
at about five Year's Diſtance, and the Sentence was reverſed, _ _ 
and he reſtored to his Archdeaconry, which Dr. Oldis had en- 


joyed in the mean Time, nor is the King limitted to any 


Time. It is not neceſſary that the Council or Proctors ſhould Z A 


be preſent, when Sentence is given, but tis very uſual for the 


Judges after hearing to declare, We wont give the Gentle- 


men who are of Council any further Trouble of Atten- 
dance, and what they mention as Irregularities, are common 
in theſe Commiſſions, ſometimes the Judges adjourn to a 
certain Day, and then if none attend they. are adjourned 
fine die, Mr. Hill is as much in Fault as the Croſs Petitioners ; 
for if he thought the Proceedings were delayed, he ought to 


have applied for a Day, and the Regiſter is to attend the | 


Judges to ſign a Warrant for that Purpoſe : And as to 
the Objection that five Commiſſioners were preſent at the In- 
3 e Te _ | formations, 
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WE formations. And that only three gave Sentence, and that 
al the other two might have been of a different Opinion, this 
would have been no ſufficient Foundation for a Review, tho 
the five had been preſent, and the two had actually diſagreed, 


as was adjudged by Lord Harcourt, in the Caſe of Tindar verſus 


Hopkins, three being ſufficient to join in Opinion, by the Words 
he of the Commiſſion. We pray a Commiſſion, becauſe we have 
ere = new Witneſſes to examine, and to new Matter, which they 
ari do not ſuggeſt, and therefore we hope your Lordſhip will make 
723 a favourable Report of us to his Majeſty. . apr ar? 


I — Mr. Attorney General. 


he zhis is ſuch a Will, as a Court would ellow the Probate of 
With great Reluctance, an  inofficious Teſtament, in which no 
es, Notice is taken of the Daughter his only Child, and would be 
en void by the Civil Law, and there were two Wills found both 
made in her Favour. The Teſtators leaving Aſſets in both 

5 1 Kingdoms, makes this a very particular Caſe, but I muſt ob- 
nd ſerve to your Lordſhip that this Will was made in Ireland, and 
> witneſſed there, and in that Kingdom they might give Sentence 
on the Credit of the Witneſſes, where they were beſt known, 
and their Characters could be eaſieſt found out, and this indeed 
appears to be the Fact from the Complaint of the Petitioners, 
that five of the Witneſſes, whoſe Teſtimony was allowed in 
this Kingdom, were rejected there, and may be fo here on a 
> Commiſſion of Review, as in the Caſe of Drake and Prime, 
y |” 6th of February 1705, Abington was allowed a good Wit- 
neſs by the Prerogative, and Court of Delegates, and yet his 
Evidence was refuſed on a Review. Here have been three 
> Sentences againſt one indeed in Favour of the Will, but not 
on the ſame Evidence, but only Sentence againſt Sentence. As 
to the Errors in the Proceedings, it is common not to have due 
Entries from Ireland, and is anſwered by the Practice of the 
Court of Delegates here, the Judges meet, adjourn, and at the 
- Day perhaps no Judge comes, yet the Proceedings do not fail 
for that Reaſon, but new Warrants are granted to attend, and 
no Entries are made of ſuch Warrants. 
are firſt taken down in Minutes, and are drawn up at large 
from thence, ſo that it is not ſtrange that ſeveral Errors ſhould 
appear in them. As to the Prayer of their Proctor, that the 
Sentence might be ſtaid, till the other Judges came, who heard 
the Cauſe, this might have delayed the Sentence for ever\ for 
according to my Inſtructions, they two were dead, when Sen- 
tence was given, Though the Sentences in England were very 
ſolemn, and in Conformity, yet there is ſufficient Cauſe for a 
Review, becauſe we have new Matter to prove, and by new 
Evidence; and as the Law has ſet no Time in which ſuch a 
Petition is to be brought, it lies wholly in the Breaſt of the 
Crown, and no Caſe can happen in which it can be more pro- 
perly aſked than in this, * Daughter is left poor and de- 
| 3 ſtitute 
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If five Judges are 
preſent, and two 
are againſt the 


Sentence, this is 


no Cauſe for a 
Commiſſion of 
view, T 


One allowed a 
good Witneſs by 


the Prerogative, 


and Court of De- 
legates, may be 


refuſed on acom- 


miſſion of Re 
view. : 


Proceedings of Courts 
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for one uniform Determination, than to have both Sentences 


A Rehearing in 


Chancery ought 
to be brought in 
a Month, yet if 


different Decrees 


are made in two 
Cauſes on the 
fame Point, the 
Court will grant 


a Rehearing of 


both at the' fame 
Time, tho* the 


Petition in the 


firſt Cauſe is not 
brought within 
that Time, 


ter to offer, yet as they have produced no Affidavits to prove the 75 ; 
fame, I can take no Notice of the Allegations of their Petition. | 
My Opinion however is not final, but I am only humbly to laß 


The Prerogative 
and Court of De- 
legates in Eng- 
land gave Sen- 
tence in favour 
of a Will, and 
likewiſe the Pre- 
rogative Court in 
Feland, but the 
Delegates in Fe- 
land reverſe that 
Sentence 5 Years 
after the Sen- 
tence ziven by 


the Delegates in 


England, Both 


Sides petition his Majeſty for a Com 
Jefty to grant a Commiſſion of Review of the Sentence of the Delegates in Ireland, 
the other Petition till thoſs Commitſanew of Review bad given ns 


- 


at the ſame Time in Treland to ſet aſide the Will, hei efore it 


to prevent the claſhing of Juriſdictions, in caſe the Sentence of | wil 


ſtitute of any Proviſion from her Father, and a Suit depending 8 


was adviſeable to wait till the fame was determined in that 
Kingdom, and if the Judges there gave Sentence in Favour of 

the Will, then to acquieſce, but it _ gave Sentence for tbe f 
Daughter, this then would be a good Reaſon for us to pray a ten 
Review of the Sentence given in England, and is very neceſſar io 


the Commiſſioners in re/and ſhould be confirmed on the Com- 
miſſion of Review granted to the Petitioners, for then in the _ 
fame Kingdom it would be allowed in one Court to be a good R 
Will, and diſallowed in another, and there is no other Method = 

The 


reviewed by a new Commiſſion. So that here the length of ed 
Time can be no Objection, becauſe it was proper for Mrs. that 
White to wait the Event of the Suit in Ireland. By the Rules ig 
of this Court a Month is the Time limited for a Rehearing; Par 
fuppoſe then a Decree made in Favour of the Plaintiff, and in 7 
another Cauſe, a Decree given for the Defendant on the ſame 
Equity, and a Petition is preferred to rehear the laſt Cauſe, the 
Court will likewiſe ſuffer the firſt Cauſe to be reheard at tge 
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ſame Time, tho' the Petition is preferred at a greater Diſtance of 
Time, than is limited by the courſe of the Court, to the end 5 
that there may be one uniform Decree in both Cauſes, and Re 
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views in Eccleſiaſtical Courts are of the ſame Nature with 7 S 
Coo 5 a 


Lord Chancellor. 


Though the croſs Petitioners ſuggeſt that they have new Mat- Z 


my Thoughts before his Majeſty. I cannot adviſe the King to | 


grant a Commiſſion of Review after five Years Acquieſcence Cor: 
under the Sentence, for that would render Property unſettled | EET 


and precarious, and no Commiſſion without Proof of new | _ 
Matter was ever granted at fuch a Diſtance of Time, if the Caſe 
ſtood fingle, but here in one Kingdom is a Sentence for the | _ 
Will, in the other againſt it, five Delegates in Ireland heard 
the Cauſe, and four Years after, three gave Sentence, As to 
the Entries, they are but Matter of Form, and may be rectified, 
in this Caſe there have been two Sentences in England for the 
Will, and one in Ireland, ſo that a Commiſſion of Review of 
the Sentence of the Delegates in Treland is plainly reaſonable, 
but to prevent contradictory Decrees this ſeems to me at preſent 
| e . | the 
378 


miltion of Review, and the Lord Chancellor declared that he would adviſe his bl. 
but to ſuſpend the Conſideration of 
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ng p val the beſt Method: To lay before his Majeſty that the Petitio- 
2 It ners are well intitled to a Commiſſion, and that it would be 
hat proper to ſuſpend the Conſideration; whether a Commiſſion 


of ſhould be granted to the croſs Petitioners; till thoſe Commiſ- 


the ſioners of Review have given Sentence; if they reverſe the Sen- 
y a tence of the Delegates in Jreland, then there will be no Occa- 
ary "= fion for another Commiſſion, becauſe the Sentences in England 

of | will agree, if they affirm it, then it will be proper to grant a 

m- Review of the Sentence in England to the ſame Commiſſioners, J Int. 341. 
the that two different Sentences on the ſame Will; may not be on 1 
bod Record in the fame Kingdom. But not to be allowed to give Cd. ). 
10d gew Evidence as to Facts and Matters before examined to. eth 378. 
ces The Acts of the Court of Delegates in Ireland were produe- tt is not neceda- 


1 of f ed in this Cauſe ſigned by the Regiſter, and it was adjudged R. ae rant 


FS Ws : 2 Regiſter's Hand 
Ars. that there needed no Affidavit to prove his Hand, he being a be dhe Ads ot 
* JW the Ccurt oi De- 


ee and known Officer, as on an Appeal to the Lords the legates, becauſe 


arty is never put to prove the Regiſter's Hand to a Decree; Ge 


Anoufmus. eiue 17. 
e | | -- At the 
V „5 Chancellor's 
Mr. Attorney General for the Creditors ., . Houſe. 
3 | Sag | „ | 1 Lord Chan- 
HIS comes before your Lordſhip, on the Creditors cellor. 
. Petition for your Lordſhip's Judgment, on the Report 
of the Commiſſioners of the Account of the Aſſignees. A 
Commiſſion of Bankrupt was taken out againſt Jatſon, the 
Commiſſioners find him a Bankrupt; Affignees are choſen, and a 
Dividend made; afterwards ſeveral other Effects of the 
Bankrupt coming to their Hands, the Creditors Petition; that 
the Aſſignees may account, and make à new Dividend, and 
your Lordſhip was pleaſed to order that they ſhould account 
LE, before the Commiſſioners, and that the Commiſſioners might 
tate any thing eſpecially for the Judgment of the Court, Ac- 
cCordingly the Commiſſioners have taken the Account, and 
certify that Green, Hall, and Aires were the Aſſignees, that 
Green did not appear, and fo no Account was taken as to him, 
but only from the other two, that Green had received ſeveral 
- Bums of Money, and whether the other two Aſſignees ſhould 
= be charged with his Receipts, they ſubmit to the Judgment 
of the Court, that the Aſſignees fold a real Eſtate of the 
| Bankrupt, that Aires received Part of the Purchaſe Money, 
and let Green have 67 J. of it, and they likewiſe ſubmit to 
your Lordſhip, whether Aires ſhall be chargeable with this 
Sum. And it ſeems reaſonable, that all the Aſſignees ſhould 
de anſwerable for the Effects come to any of their Hands, 
for all are truſted by the Creditors, and the Commiſſioners 
| veſt the Effects in all jointly, and 'tis upon their joint Credit 
1 ; e that 
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If one Executor 
pays over Aſſets 


to the other, he 


is ſtill anſwerable 
for them. 
Nelſ. 8vo Rep. 


| in Canc, 109. 


Each Aſſignee is 
chargeable only 
with his own 
Receipts, But 
if one pays Mo- 
ney to the other, 
he remains fti 
chargeable by the 
Creditors, 


be anſwerable, for ſince an Executor or Truſtee for payment | 


not in their Power to change them, but the Aſſignees are 
Truſtees choſe by the Creditors themſelves, who give them an 


and Aires only the reſt, without doubt he ſhould not anſwer „ 


ought, I think, to be conſidered, as if it had been originally | 
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Creditors, he admits then that he received the Money, and 


therefore he is accountable to the Creditors for it, he having 
paid it over to another Aſſignee, not for the proper Purpoſe, _ © 
but to lend over, and he truſted Green with this Sum, fort 

he ſwears he lent it him upon his own Credit, and becauſe he . - } 
thought him a ſubſtantial Perſon, and your Lordſhip adjudged 
in the Caſe of Lane and Wroth, that if one Executor pays 
over to another Executor Money of the Teſtator he has re- 
ceived, this ſhall not diſcharge him of it, and in the Caſe of Pe 
Stanley and Darington the Maſter of the Rolls was of the ſame * 
Opinion, it coming before him in Judgment on the Maſter's * * 7 
ſpecial Report in 1727. e _ 
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Mr. Lutwych for Mr. Hall, and Mr. Aires, two of the 
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Where Money is paid to one Aſſignee, the other ſhall not 


of Debts ſhall anſwer for no more than he himſelf received, 
neither ſhall an Aſſignee, for Executors or Truſtees for- 
Payment of Debts are forced upon the Creditors ; and it is 


equal Truſt, and can have them changed, and the Aſſignees 


 expreſly covenant to anſwer only ſeverally. Nor is Aires to © Ec 


be charged with the 67 J. all the Aſſignees ſell the Eſtate, 
and Aires and Green come to the Place appointed to receive 8. 
the Purchaſe Money, but Aires is there firſt, and receives the e ited 
Money, and whilſt he is counting it over, Green comes in, 
and deſires to have 67 J. of it, if Green had received this 67% 


for it, and as Green came before the Meeting was over, it „ 
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received by Green, and as if Aires had never received it. 


A 


The Lord Chancellor. 


It would be of very ill Conſequence, if a ſolvent Aflignee | 
might diſcharge himſelf, by paying Money over to an inſol- 
vent one, he ought to have kept the Money when he re- 2 
ceived it, and therefore Mr. Aires muſt account for the 671. 
but neither he, or Mr, Hall, are to be charged with what 


, . 
., 
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Mr. Green received. 

Fern. 303. 1 Chan. Caf. 127. Ventw. Off. of Ex. 161. 
* Supplem. to. Ventw. 316, 328. Clayt. Rep. 106, Caf. 179. 
= Keilw. 51. Swinb. Part. 1. Sect. 7. n. 3. Keilw. 23. 11H. 6. 
rel, Cl 10% . 
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9 A Bari rupt preferred a Petition 6 ſupeſede the Commiſ- 

ion, on a Suggeſtion, that the Debts of the petitioning 
Creditors did not amount to 200. ſeveral of their Debts being 
| barred by the Statute of Limitations. And the Lord Chancel- 
lor propoſed that this Iſſue ſhould be tried at Law, whether the 
petitioning Creditors are Creditors for 200 J. within the Mean- 


une Benefit of the Statute. of Limitations, in the ſame Manner as 
ers upon a Plea of Non aſſumpſit infra ſex annos, but the Council 
for the Creditors being unwilling to have this Iflue tried, the 
Lord Chancellor ſuperſeded the Commiſſion, becauſe the Sta- 
tute would be eluded; if the Creditors who had ſuffered it to 
run upon their Demands, ſhould be allowed to take out a 
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e H E Condition of a Bond was, for ſo much Money in 
are 1. hand paid, to convey, and aſſure certain Lands: The 
nan Maſter of the Rolls declared, That Bonds of this Nature were 
nee; always conſidered in Equity as Articles of Agreement, and de- 
% Creed, the Condition to be ſpecifically performed, and the 
2... Obligee having been in Poſſeſſion twenty Years, he would not 
oblige him to prove the Payment of the Money, which is re- 
cited in the Condition to be paid in hand. ; +a 


Welſh | verſus 5 Fiſh. 


ö 1 15 5 HE Mortgager filed his Bill againſt Samuel Fiſh, and 
wy II Mary his 

Account of the Rents and Profits, and to be let into a Redem p- 
tion, on Payment of what was due, and on hearing the Cauſe, 


what was due to the Defendants, for Principal, 


3 Intereſt, and 
Coſts, and deduct out of the ſame what he ſhould find the De- 
fendants had made by the Rents and Profits of the Premiſes, 
and the Surplus was to be paid by the Mortgagor in a limited 
2 Time, or he was to be for ever forecloſed of his Equity of Re- 


demption: Pending the Account, Samuel Fiſh dies, 
_ 8 K Plaintiff 


2 Vern. 504, 515, 570. 1 Salk. 318. 


= ing of the Act; in which, Trial, the Bankrupt was to have the 


Wife, - Executrix of the Mortgagee, for an 


Caſe 18. 


'P SH; 291 
4 6 ee ame At the 


Chancellor's 
Houſe, _. 
Lord Chan- 
Cellor. 


| A Commiſiion of 


Bankrupt was 

ſuperſeded, be- 

cauſe ſeveral of 
the Debts of the 
petitioning Cre- 
ditors were bar- 
red by the Sta- 
tute of Limita- 


ob. A. de. 
Caſe 19. 
At the Rolls. 


Maſter of 
the Rolls. 


A Bond condi- 


tioned to convey 
Lands for Money 
received, is con- 
ſidered in Equity 
as Articles, and 
the Condition 

ſhall be perform 
ed in Specie, and 
the Obligee hay- 
ing been in Poſ- 
ſeſſion 20 Years, 
need not prove 


the Money paid, 


Caſe 20. 
At the 
Chancellor's 
Houſe. 
Lord Chan- 
cellor. 


it was decreed, That the Maſter ſhould take an Acccunt of 


and the 


leser The original Bill is only to redeem, and don't pretend, 
on Payment of that by the Rents and Profits the Mortgage is paid off and the | Agre 


only WE 
Right, but only Intereſt, and Coſts, the Surplus muſt be refunded to the Mort- | 
 oftheMortgagee. gagor, and therefore it is neceflary that the Defendant ſhould | 
| Diſcovery of Al. diſcover, or admit Aſſets, beſides, the Account was decreed a- 


massa, againſt the Principal, Intereſt and Coſts, 


LT WO ** 2 als. Dr ve 
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Plaintiff brings his Bill of Revivor, and ſupplemental Bill, a- 
gainſt the Defendant Mary the Widow, and againſt Mary the BE 
Daughter, as Adminiſtratrix of her Father Samuel Fiſh, for a 
Diſcoyery of Aﬀets. And Mary the Daughter pleaded 'in Barf 
to the Bill of Revivor, that the Defendant Mary the Widow, 
was Deviſee of the mortgaged Premiſſes, in Truſt for her, and — 

that the Decree could not be revived againſt her, becauſe ſhe 7 
had never been made a Defendant to the original Bill, and hen 
Council inſiſted that the Bill might have been revived againſt * nn 
the Defendant the Widow only, becauſe ſhe was ſued in Auter Pan 
Droit, and the Huſband was only joined for Conformity. And 2 
as to the Diſcovery, whether her Father left Aſſets or not, Ed 
ſhe demutred. = 18 n . 
— Neis 
Lord Chancellor. a 
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Tg, 


what is due, and Tecree runs in the ſame Manner, ſo that it is perfectly unſleceſ· for t 
accordingly.Pen- ſary in this Caſe for Mary the Daughter to admit Aﬀets, or to befo 
the Mortgagee | ſet them forth, and therefore I allow the Demurrer ; but the 5 P | poſal 
dice, and 2 Bill Plea muſt be over-ruled, for Samuel Fiſh being decreed to ac- | the! 
aint bis ad, Count, that Account can't be carried on after his Death with- veral 
a ſupplemental out his Repreſentative being before the Maſter, and therefore Ren! 


very of Af, the Bill is properly revived againſt Mary the Daughter, as his ; cord 


Aa fiſt, d. Adminiſtratrix, but if it had been revived againſt her as Ceſtuß pay ( 


« could not be que Truſt of the mortgaged Premiſes, then indeed her Plea |. accot 
would haye been Proper, that ſhe had nat been made a Party | Prop 
to the original Bill, But the Council for the Plaintiff argued, made 
de, that the Demurrer was not good, becauſe tho“ the Decree di- to ha 

2 res the Mortgagor to pay the Overplus, which ſuppoſes the be ce 
; Balance would be in favour of the Mortgagee, and no Proviſion | R elic 
he Plea ws 6 is made that the Mortgagee ſhould refund, if the Balance cams | des 

was not | 


out againſt him, yet if upon the foot of the Account, the Mort Agre 


gagee ſhould be found to have received more than the Principal, 
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4 gainſt the Defendant S amuel ; becauſe he had been in Percep- [> i 3 
murrer was al- tion of the Profits, and his Aſſets are obliged to make good ung 
the Plaintiff (as what he ſhall be found to have received. But the Lord Chan- 77 ng 

Bill ant Ra; cellor denied the firſt Part of their Argument, and ſaid that te 
= 4 not have. Deeree had provided for the ſecond, for by that, whatever Sa-. 


* 
2 
1 
1 
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them, muel had received out of the Rents and Profits was to be ſet off | 


8. 


22 
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TP and one Cob, all Linnen Drapers, lived in three Houſes 
a - contiguous to one another, held by Leaſe of the Grocers Com- 
t 


3 7 
+ ö : 41. 1. 
EE ' 


* 


nf Ii couſes being juſt expiring, and the Plaintiffs; and the De- 
were well known; and had long inhabited, or to have a bad 
- Neighbour in Cob's Houſe; and it being the Cuſtom of the Gro- 
ceers Company to appoint a Committee, to accept Propoſals for 
the Renewal of Leaſes, and to report the beſt Purchaſer ; that 
7 ; 


„ * ; 
7 Ry 


-{. © for twenty one Years of the three Houfes; that one ſhould bid 
to before the Committee, and acquaint the other with his Pro- 
he poſal, and that then the others ſhould underbid him; but that 


ic. the Leaſe ſhould be for the Benefit of All; that they ſhould ſe- 


*fendant, being unwilling to rernove from a Place where they 
15 


tthereupon the Plaintiffs and Defendant came to the following 
Agreement: That one or other of them ſhould take a Leaſe 


Houſe. 


 FT*HE Bill ſets forth; that the Plaintiffs, the Defendant; Lord Chan- 


cellor; 


puany; that Cob quitted his Houſe, and the Leaſes of the three 


h. verally pay the Rent of the Houſes they lived in, and that the 


Wl 1 Rent of Cob's Houſt ſhould be paid equally by All; that ac 
Cordingly the Defendant Rowe propoſed to the Committee to 
uy pay them 400 J. Fine, and 50 J. a Year Rent, and the Plaintiffs 


Propoſal, Rowe was reported the beſt Bidder, and a Leaſe was 
made to him upon thoſe Terms; and the End of the Bill was 
to have the Benefit of this Leaſe, and that the Defendant might 
the be conſidered as a Truſtee for the Plaintiffs, And as to any 


Agreement in writing to the Purpoſe in the Bill. 


Lord Chancellor: 


= ” the Bargain, takes a Conveyance to himſelf, ſhall he plead the 
Statute:? this is the fame Caſe. Two Neighbours being unwil- 


lng to have the third Houſe in ſtrange Hands, come to the 


Agreement that his been mentioned; which is not for the 
Leaſe, no, that Agreement was with the Grocers Company, 
and reduced. into writing, Let the Plea ſtand for an Anſwer, 
with Liberty to except, and the Benefit of it be ſaved to 
ab *the i Hearing. | | 


= according to their Agreement not rfiaking fo advantageous a 
the Statute of Frauds and Perjuries, and that there was never 


Suppoſe i employ one to purchaſe for me; and he liking If 
bours agree 


Broom 


Relief, or Diſcovery, prayed by the Bill, the Defendant pleaded 


- ww 


*24. 07 


one of them ſhall. 


take a Leaſe of 


Houſes for the 


Benefit of both, 


Mall the other 
have the Benefit, 
cho the Agrees 
ment is not in 
Writing, C. 
2 Fern. 627. 


1 Vun. 296, 


+ SY 


Trouble to ſee what is anſwered, and hinders the Plaintif from excepting. 


40 De Term. S. Michael. 1728. 
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Caſe 22. OE | 
. Athe Broom verſus Horſley. 
Chancellor's ; 
ſe. 15 
LAT Ea 0 ed to ſuch Part of the Bilt as is not anſwered, | 
cellor. 1 is a bad Form of pleading, becauſe it puts the Court 1 
To plead to ſuch tO the Trouble of 7 What is, and what is not anſwered, 


wy of the Band deprives the Plaintiff, of the Benefit of taking Exceptions 


<d, is bad, w. to the Anſwer. Curſ. Cancell. 199, 2 3 I. 


cauſe it puts the 
Court to the 
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Caſe 23. Macarty, alias Lord Muſtery, © al 1 


At the The $2143 
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d Chan- | 4 2 
celor, Gilſon Defendant. 2 i 4 = 


HE Plaintiffs brought their Bill, as reſiduary Legatee ji „ 

of Lady Jane Macarty, againſt the Defendant, her } | 

Executor; for an Account of Aſſets, and Payment of the Re- 

ſidue, an Account was decreed, and the Maſter made his R. 

port, to which the Plaintiffs excepted, becauſe the Maſter 

had allowed the Defendant 500 J. for Payment of a Legacy, ing 5 
though he had compounded with the Legatee for 2 50 J. and - 

that therefore he being an Executor only in Truſt for them, on 

they ought to haye the Benefit of the Agreement, and he was | 4 1 

to be allowed no more than he really paid. And to pre 

this Compoſition, they offered to read the Depoſition of the 4 
Legatee, which was objected to, becauſe ſhe ſwore for her 

own Advantage, and would make the Executor liable to pay her of 
the Reſidue. But Mr. Mead ſaid this could be no Obiection 1 

The Oath of to reading her Depoſitions for the Plaintiffs, if they thought pro- 5 


223 per, for that would be their Loſs, as it would leſſen the Reſi-· 5 


Seil ber ber due. But the Lord Chancellor would not allow her Evi- 1 


Whole Lepa, ence, becauſe ſhe had given a Receipt under Hand and Seal 


bo be ends E- for the whole Legacy, atteſted by two Witneſſes, and b 5 Fan 
| hadonly receives Lordſhip declared, he would never ſufter any one's Oath to! 
r. be read contrary. their own. Deed ſo 3 executed. % = It 


curl. Cane. 313. the Exception was overruled for want of Proof. f 4 7 Bad 


not be ſerved 
with a Writ of Court, and need not be ſerved with a Writ of Execution of a | 


CTR: decretal Order, but only with a Copy of the Order, and if be 


A Receiver ned A Receiver appointed 3 the "EY is an Officer of the þ 5 Time 


88 diſobeys i it, he ſhall be committed. | twent 
diſobèys, ſhall be | Doub 
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I gainſt the Defendant for a Diſcovery of ſeveral of the 
0 Teſtator's Effects come to his Hands, the Defendant puts in a 
full Anſwer, and offers to give the Plaintiff 2 50 J. for his In- 
tereſt, the Plaintiff replies, and after obtains'an Order to with- 
draw his Replication, and the Cauſe coming on to be heard on 
Bill and Anſwer, the Maſter of the Rolls declared, That the 
Plaintiff might either pray a Decree according to his Equity, or 
n to the Offer in the Anſwer, by which the Defendant 
gave the Plaintiff his Election, which was not waved by the 
"Replication, but that the Defendant would be bound by his 
"Ig Rufer, though the Plaintiff had replied, and gone to Com- 
| miſſion. 
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Wo Tu E  Teſtator deviſed 100 J. a- piece to his three Daugh- 
I. ters, payable at twenty one, or Marriage; and if any 
747 of them aled before their Portion became due, her Share was 
to be equally divided among the Survivors. One dies un- 


of her Legacy of 100 J. and of 50 l. the Moiety of her Siſ- 
ter's Share that died, which ſhe was intitled to by Survivor- 
= ſhip. The Executor by his Anſwer craved an Allowance out 
of the din v3 

Hearing the Maſter of the Rolls declared it was an eftabliſh- 


i beyond the Intereſf of her Fortune, and therefore in this Caſe 
no Intereſt being payable till the principal became due. The 
Executor was intitled to no Allowance for maintaining the 
Plaintiff till ſhe came of AF. 


Payment of the 50 J. whether at the Time it was to have been 
pauaid to the Siſter, in Caſe ſhe had lived to receive i , Or at the 
Time the original Portion became payable to e Plaintiff, 
but the Solicitor for the Plaintiff ſubmitted to L”w the Pay- 
ment of it decreed when the Siſter would have arrived = 

twenty one, and tho' the Maſter of the Rolls ſaid it was a 
= Doubt, he ſeemed to be of the ſame Opinion. 


5 5 would have come to 21. Poſt. Pag. 473. 
. FP Fol, Rep. in Canc. 68, 


2 Bridg. . 191, 259, 280, 220 
1˙Anderſ. = Szuinb. Part 1. Sect, 5 n. . 3. : 


5 


232. 2 Vern, 


ler Age, and unmarried, another attains her Age of twenty 
one Years, and files her Bill againſt the Executor for Payment 


ed Rule in Chancery, not to allow Maintenance for an Infant, 


It was alſo queſtioned when 2 Plaintiff i was male + to the 


Caſe 24. 


At the Rolls. 
HE Executor and reſiduary Legatee brought a Bill a- 


The Plaintiff 

may either have 
a Decree accord + 
ing to hisEquity, 
or the Defen- 
dants Offer in 
his Anſwer, tho? 
he replies to it, 


Caſe 25. 


At the Rolls. 


for Maintenance of the Plaintiff. But at the 7 


Chancery never 
allows Mainte- 
nance for an In- 
fant beyond the 
Intereſt of their 
Fortune, 

1 Fern. 255. 

2 Vern, 137. 


Legacy to two 


payable at 21 or 
Marriage, and if 
either die before 


Payment, to ſur- 
One dies 


Vive, 
under Age, and 
unmarried, Q. 
whether the Le- 
gacy over ſhall be 
paid at the ſame 
Time with the 
original Legacy, 
or at the Time 
the Deceaſed 


620 I 283. 
1 Teo. 278, 2 Vern, 466, 722, 222 net 


The 


O 
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2 ra, The Plaintiff may move for a Subpœna returnable imme- 
Subpena return- diately, againſt an Officer of the Court, without the uſual Affi. 

immediat ; | : 
on an A. davit, becauſe he is preſumed always to attend, _ 
davit, againſt an | | | | = 5 44 
Officer $f the Court ; for he is preſumed always to attend, | | . iz 7 


Caſe 26. Page & a verſus Page & abs. 
Chanceltor's PH E Council for the Defendants ſpake to this Effed, | 
In. 1 Mr. Wikins deviſed all his real and perſonal Eftate | 
cellor. to ſix Relations, in truſt, to pay his Debts and Legacies, 
1 and the Reſidue to his faid fix Relations, equally to be di- s 
vided among them ſhare and ſhare alike, and made them 
Executors. Peter Daly, one of the Deviſces, dies in the Phe 
Life-time of the Teſtator, and after the Teſtator dies, and his and 
Heirs at Law, and next of kin, bring their Bill againſt the 
Executors for an Account of the real and perſonal Eſtate, and 
© to have the fixth Part of Peter Daly decreed to them, as a la- 
ſed Legacy. And at the Hearing your Lordſhip declared that 
as. to the real Eſtate it was jointly deviſed. in Fee to the Devi. 
ſees in Truſt, for Payment of Debts and Legacies, and your : 
' Lordſhip was pleaſed to order that an Account ſhould be tak- © 2 
en of the perſonal Eſtate, and of the Debts, and Legacies, and 1 
if a Surplus remained, the Confideration of that was reſerved © © 
*till after the Report. The Maſter has made his Report, that 
there remains a Surplus of 3000 J. in Money, beſides ſeveral in 8 
Securities, and the Cauſe now comes before the Court on this Ref 
Report for your Lordſhip's Directions, to whom this Surplus 5 Ws 886 
| ſhall be paid. And the only Queſtion is, as to the frxth Par 7 Def 
of Reter Daly, Whether it ſhall ſurvive to the Defendants 2 ; 
joint Deviſees? Or, whether it ſhall go in a Courſe of Difſtri- 
\ bution, as a lapſed Legacy? And this ſeems to be determined 
already by the Decree, which has declared it to be a joint De- | fh 
viſe, as to the real Eſtate, and muſt therefore be a joint De- oh 
viſe of the perfonal Eftate alſo, and his Part will ſurvive to Ot 
the reſt, tho' one Deviſee dies in the Life-time of the Teſts 
tor, and therefore this fixth ought to be divided into fifths a- 
mong the ſurviving Deviſees, but the Defendants are alſo Ex-  _ Exe 
_ ecutors, and therefore if it ſhould be conſtrued as a lapſed Le- 28 E 
gacy, they are intitled to it. Where a particular Legacy i then 


— 
hu c 
= 
c 

5 12890 
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a2 | 
"IT £1 ſtrib 

ed Truſt for the next of kin, nothing to ſhew that he ds 
ſigned them any Thing; but on the contrary, his Intention 
+ plainly appears that they ſhould have nothing, becauſe he give 


the Deviſees every thin g. 


* . - — — > — 


a 5 5 4 | * 0 | . 
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Mr. Solicitor General for the Plaintiffs 
The Decree, as far as it goes, has determined in our Favour, 
that the Deviſe is joint by the expreſs Words of the Will, as to 


35 f 
183 


the Payment of Debts and Legacies, but that the Reſidue is to be 
diüivided among the Defendants Share and Share alike, ſo that 
ttho' they are joint Deviſees in Law, as to Payment of Debts and 
Legacies, they are Deviſees in common as to the equitable In- 
oY tereſt in the Reſidue, which is to be divided Share and Share a- 
ke, and therefore that Peter Daly dying in the Life-time of 
the Teſtator, his Share of the Deviſe of the Reſidue became 
qi Apſed and deſcended to the Heir at Law, chargeable with the 
Diebts and Legacies. As to the perſonal Eſtate, it did not then 
the Appear, whether there would be any Surplus, after the Debts 
NW and Legacies were paid, ſo that Point was reſerved by the De- : 
the eree till after the Account was taken, and it being declared by 
the Court, that the Deviſe of the real Eſtate is a joint Deviſe 
for Payment of Debts and Legacies, but a ſeveral Deviſe, as to 
. the equitable Intereſt in the Reſidue, it muſt be conſtrued in the 
an ſuame Manner as to the perſonal Eftate ; but ſuppoſing it a lapſed 
Legacy, the Defendants ſay, they are intitled to it as Executors, 
and that it was the Teſtator's Intention to leave them every 
Thing. But the Teſtator's Intention is not the Rule to go by, 
for where the Court decrees the Reſidue to the next of kin, they 
never ſuppoſe that the Teſtator deſigned it them, but they con- 


wo ſtrue the Will for ſo much to be an incompleat Will, and then 


un in Conformity to the Statute of Diſtributions, diſpoſe of the 
„ 


= Reſidue to the next of kin. But ſappoſing we ſhould take the 
"ug Intention for our Guide, in this Cafe it would make againſt the 
Aſt Defendants, for the Teftator deviſes to fix Share and Share 
a alike, fo that each was to have a fixth Part only, why then 
- _*thauld he have a Share of a fixth not defigned to him ; and 
ined tzho' the Intention of the Will is diſappointed as to one of 
tem, there is nothing to ſhew that the Teftator deſigned his 
De- Share to the Survivors, but his Intention appears plainly to the 
„ | Contrary. Where there is a Reſiduum, a lapſed Legacy falls 
eſta- into it, but here a Part of the Reſiduum itſelf lapſes, and this 
>” | Caſe is ſtronger than where a particular Legacy is given to an 
Executor, for none of the Executors here can take any Thin 
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ment af Debts and Legacies the whole Eſtate is liable to them, 
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but after this Truſt diſcharged, the Reſidue being to be di- 
vided among the Deviſees Share and Share alike, ſhews that 
the Deviſe was ſeveral in point of Intereſt, and therefore you. 
Lordſhip decreed the Sixth of the real Eſtate to the Heir ar 


Law, as 2 lapſed Legacy, but chargeable with the Payment of 
the Debts and Legacies, beſides one of the Defendants out of 


his Share is to pay 8 J. a Year, and the Teſtator directs the De- 1 8 


viſees to leave their Shares to their Children, which are al! 
Proofs of a Tenancy in common of the equitable Intereſt in the 
Reſidue, ſo that it is the ſame thing now, as if the Teſtator had 


' computed what the Reſidue of his perſonal Eſtate would a-. 


A Freeman of 
London deviſed a 
Moiety of his 
Eftate to his 


Wife, and made 


her Executrix, 
the other Moiety 
muſt be diftri- 


 buted, 


The Teſtator de- 


viſes his real and 
perſonal Eſtate, 
to Six, in Truſt, 
to pay his Debts 
and Legacies, and 
the Reſidue to 
them, equally to 
be divided, Share 
and Share alike, 
one dies before 


the Teſtator, his 


Share of the real 


Eſtate, ſhall go to 


the Heir at Law, 
and of the perſo- 
nal, to the next 
of kin to the Te- 
ſtator, as a lapſed 
Legacy, for tho? 
the legal Eftate 
is joint, there In- 


tereſt inthe Refidueis ſeyeral, and the others can't claim it as Execut2rs, See ant. Caf. 3, Caf. 12. Poſt, Caf, 32, Caf, 157; 


A Bill of Revivor 


don't lie againſt 
a Deviſee, 


A Cauſe may be 


referred for Irre- 
gularity in the 
ſetting down, af- 
tera Decree, 


mount to, and had left them 500 J. apiece. The next Queſtion 
then is, whether as Executors, the Defendants are intitled to 
this ſixth Part. If a particular Legacy is left to an Executor, 


this has been always taken as an Evidence that the Teſtator de. 
ſigned them no more; if a Sixth then, or any other Part, 3 
left to an Executor, ſhall he claim another Part as Executor? 


Is not a ſixth Part a particular Legacy? And it was reſolved ſo 
deviſed one Moiety of his perſonal Eſtate to his Wife, and made 
her Executrix, the other Moiety was decreed to be diſtributed, 
by this Will every one is to have ſuch a Proportion, as to the 


Part that is lapſed ; the Teſtator died without a Will, and * 
therefore it muſt be diſtributed, it is what happened ſince the 


making the Will, and is not provided for, 
2 Lord Chancellor. 
This is a joint Deviſe; only as to the Truſt for Payment of 
Debts and Legacies, but ſeveral, as to their Intereſt in the Re- 
ſidue, which is to be divided into ſix equal Parts, Share and 
Share alike, the Deviſees are to take nothing as Executors, but 
each of them are to have a ſixth Part, and his Intention is, that 
they ſhould have no more; one dies before the Teſtator, ſo this 
is within the common Rule, that a particular Legacy given to 
an Executor ſhall exclude him from the Surplus; here the Re- 


ſidue is divided among them as Legatees, and each is to have | ; 
a Part, and therefore one of the Legatees dying in the Life-time 


of the Teſtator, his Share muſt be diſtributed among the next 
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A Bill of Revivor don't lie againſt a Deviſee. 1 Chan. 1 pe 
Cal. 174, 231, 123. 2Vern. 548, 672. IVern. 426, 283, 


After a Decree in a Cauſe, you may have it referred to a 
Maſter to fee whether it was ſet down irregularly for hearing, 
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in the Caſe of Collet and Preſton, where a Freeman of London , 
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dants, if the Money was not paid in a reaſonable Time, 
and a Decree. was made by Default, and Mr. Lutwych prayed, 


F 
„ 
E 
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22 e 


that in caſe the Defendants redeemed, the Plaintiff might be 
decreed not only his Coſts at Law of an Ejectment which he had 
brought to recover the Poſſeſſion, and in this Cauſe, but likewiſe 


in a croſs Cauſe brought by the Defendants, and then depend- 
ing; but the Maſter of the Rolls refuſed to decree him the Coſts 


o of the croſs Cauſe, becauſe he could take no notice that there 
r, was ſuch a Cauſe depending, and the Plaintiffs in that Cauſe 
e- might proceed, and prevail; and if they did not go on, the Cauſe 
is might be ſet down ad requiſitionem defendentis, and he would 
have Coſts; but Mr. Lutwych ſaid, that the Decree then would 


= Peck & al, verſus Peck & al. 


1 Money, and the Plaintiffs might be Beggars, and inſiſted, they 
were intitled to all the Coſts they were put to by this Mortgage, 


and quoted a Caſe at Law, which he ſaid was much ſtronger 
than this, where the Court would not relieve againſt the Pe- 


nalty of a Bond, till the Obligor paid the Coſts 
Trial, in which the Obligee had been nonſuited. 


pay the Coſts of a former Trial, in which the Obligee had 


of a former 


LED al 
1 

1 $3 y TY 
Nt A T8 


end it is proper to be put in Iſſue; but what is in the Title of 
de Anſwer cannot be examined to, or put in Iſſue, and there- 


7 
1 


* 2 7 So 
FOI 83 
. 


5 fore if it reflects on the Party, muſt be certainly impertinent and 
Fa — ſcandalous. 


HE Mortgagee brought his Bill to forecloſe the Defen- 


be only perſonal, and they ſhould have no Security for their 


Caſe 27. 
Atthe Rolls, 


On a Bill to fore- 
cloſe, the Court, 
in caſe the De- 
fendant redeem- 
ed, would not 
decree he ſhould 
pay the Coſts of 
a croſs Cauſe, 
which he had 
brought to re- 
deem, and waz 
ſtill depending, 


Court at Law 
would not relieve 
againſt the Pe- 
nalty of a Bond, 
till the Obligor 
would conſent ta 


been nonſuited. 
Caſe 28. 
At the 


Chancellor's 


H Ou ſe. 


| Lord Chan- : 


„ er., 


; 
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— 


ſcandalous, To which it was anſwered: by the Council for the 
Defendant, That the Title of the Anſwer was agreeable to the 
Stile of the Spiritual Court, where if a Woman as Wife ſues | ” 
for the Performance of conjugal Duties, or to adminiſter, the RE 
Title of the Anſwer is---Such a one, Se nominans by the Name 1 
of the Deceaſed, or of the Huſband, which is done, to avoid 7 = 0 
ws Admilen of her Right, as Wife. 


Lord tio. 


I? the Title of There was no Reaſon to fear, that the Title of the Anſwer | 


n Anfwer re- | 
15 en the ſhould prejudice the Defendant, as an Admiſſion of the Plain. 45 
Scandal, bare tiffs Right, or work any Concluſion in this Court, and cher 5 | 5 
rx tut fore 1 allow the Exception, I Ve ern. 107, Ne . Fol. Rep. in 

ence, nor 


can be put in Canc. 72. | 


— I 
„ 8 2 
Caſe 29. —_ Ws FO 1 
At the Rolls. : Toll, cl S Caſe. 1 


R. Tollet had a Power to ſettle a Jointure. on any Wife, 1 
by Deed executed under his Hand and Seal; he makes 5 . 
a Will, and taking notice of his Power, bequeaths certain Land 1 0 

to his Wife for life, in Execution of his Power. The Maſter 

pDlſ the Rolls allowed the Huſband had not legally executed hs 
Fett. Caf. 192. Power, becauſe he had ſettled the Lands by Will, and not by 7 
11a Willis len- Deed, which was an Inſtrument that took effect in the Life of bY - 


| x 5 the Parties, and was as well known and taken notice of by the 1 


ſhall operate as a 55 | 5 
Wil ad nt » Law as a Fine, or Recovery, and that where a Will was ſigned, 


a Deed. ſealed, and delivered only, it has been adjudged that it ſhould 7 « 
One hasa Power Paſs as a Will, and not as a Deed, but that this was a defective di 
dre by Declun- Execution of his Power, which ought to be made good in E rigi 
Sel, beers quity in favour of a Wite, or Children, and that tho' it wasa\ 


it by Will, this 1 
RE Wl, bad Will, it would operate as an Appointment, and decreed ac- 


tion in Equity in cordingly, tho this was a voluntary Deviſe to the Wife after . 2 
5 Marriage, and ſhe brought no Fortune. . 


265. 1 Fern. go, 132. 1 Chan, Caſ. 263, 264, 10, 7, 23, 103, 159. * Fol. Rep. in | Cane, 273, 38, "| 1 


3 Ch + Cal, 68, 09+. Cart, 292. 2 Ventr. 350. 


| Nel. $0 Rep, Woodward verſus Ha Ihr. | A had a Power to revoke byDeed,| 1 

u Cane. 13. which he executes by Will, (but not in favour of a Wife, 
Children.) The Maſter of the Rolls adjudged this to be a Revo·- 

cation, but the-Decree was reverſed per King, Lord Chancellor | 

Hob. 312. Sup. to Wentw, 268, 1 


WIT; 
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male, an Infant, by ron his Prochein 
amy, Plaintiff 
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Maſter, to ſee, whether this Bill was exhibited with the 
. of the Prochein amy, and that he might give Securi 


Wer f to pay the Coſts, In the Bill he was ſtiled Mr. Perry of Col- 
alt | _ cheſter, and an Affidavit was read, that he abſconded, and had 
ere- not been at Colchefter of many Vears, and was not worth a 


= Oroat: : And the Plaintiff's Council inſiſted, that this Refer- 
rrence was never had, but at the Inſtance of the Prochein amy, 
i on his Affidavit, that the Bill was exhibited without his Know- 
= : ledge. But the Maſter of the Rolls made an Order, that the 

Prochein amy ſhould give Security to pay the Coſts, and the 
1 Quantum was to be ſettled by the Maſter, and all Proceed- 
ings in the mean Time to ſtay : And the Caſe of Webſter and 
wy Su was mentioned, where the ſame Order had been made 
| 1 1 5 : — Day before by the Lord Chancellor, 
and 8 21 
after | 1 
d h 
t by a 
the 
ned, 5 
ould © + denied by the Maſter of the Rolls, who declared, he had lately 
tive PR > diſmiſſed a Bill on the ſame Account, becauſe the Sum was 0- 
n E. dere below the Dignity of the Court, tho' by the Neglect, 
vas a or Miſmanagement of the Party, it had amounted to a Sum, 
the Court would take Cognizance of. 


Anonymus. 
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N Action was brought for 5 1. which, by letting 1 
ment go by Default, was increaſed to 15 l. and the De- 


* : * * 85 
„ 
OR 5 


L ac- 5 . 
after | * 


. | Him a aP, Plaintiffs. 
- Berkley Sal, Defendants. 


Ze. Ka, , 243. 


2. 'T H E Teſtatrix deviſed her Silver Tea-kettle, and Lamp, 
with its Appurtenances, to the Defendant Berkley, and 


8 8 5 F 
— THT. 


1 1 Plate, and the Reſidue of her Plate to the Plaintiff Brace, and 
$1 che Reſidue of her perſonal Eſtate to Francis Wolmer, the 


1 ly to be divided between them, and alſo made them her Ex- 
cleutors. Anne Stafford and Francis Wolner died in the Life- 
1 time of the Teſtatrix, and the Plaintiff — the Daughter 


bendant filed a Bill, and moved for an Injunction, which was 


to Anne Stafford, and Francis Wolmer, ſeveral Pieces of 


77 | Defendant, Berkley, and to another of the Defendants, equal- 


of 


Caſe 30. 
AttheRolls, 


\H E Defendants moved th it mig ht be referred to a 


The Prochein a- 
my, on Affidavit 
of his Poverty, 
muſt give Secu- 
rity to payCoſts, 


Curſus Cancel. 


466. 
See Poſt, Cal. 57. 


Caſe 31. 


This Court will 
not take cogni- 
zance of a Sum 
originally below 
the Dignity of it, 
tho* by the Ne- 
glect or Miſplead- 
ing of the Plain- 
tiff, it has a- 
mounted to a 
larger. 

P oſt. Caſ. 187. 


Caſe 32. 


Atthe Rolls, 
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By a Deviſe of a 
Silver Tea- kettle 
and Lamp, with 
its Appurtenan= 
ces, nothing paſ- 


ſes but the Ket- PO 


tle, Lamp, and 


Frame, 


Ons devives ſave- 


ral Pieces of 

Plate toA and B, 
and the Reſidue 
of her Plate to 
C, and the Reſi- 


due of her perſo- 
nal Eftate to D. 
A and B die in 
the Life- time of 


the Teſtator, 


their Legacies 


hall lapſe into 


the general Re- 
ſidue, and not 
into C's, for Cs 
is a particular 
Legacy, ſo ex- 

ed, to fave 
the Trouble of 
enumeratingPar- 


ticular, | 
Trouble of enumerating the ſeveral Particulars, 


| who died before the Teſtatrix? Whether te the two other 2 


ſidue, and therefore this Share cannot ſurvive to the other two, 5 | 7 
and that they could not take it as Executors, becauſe it is plain | 
that the Will deſigned them nothing as Executors, but diſpoſed ©? 


Ant, Caſ. 26. 


but the Stand or Frame that ſupported the Tea-kettle. 


the three Deviſees are plainly Tenants in Common of the Re- | 


nn. 


of Francis Wolmer (who was Brother to the Teſtatrix, and 
her next of kin at the Time ſhe made her Will) was next of 
kin to the Teſtatrix at the Time of her Death. And in this | 
Caſe there were three Queſtions. | | 


N 
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Firſt, What paſſed to the Defendant Berkley by the Device TE 
of the Silver Tea-kettle, and Lamp, with its Appurtenances! RE 
He claimed the Silver Caniſter, Tea-pot, and Lamp, Mil. 
t, Spoons, Strainer, and Tongs. But the Maſter of the 
Rolls adjuged, that by this Word Appurtenances, nothing paſſed, * 


| Secondly, To whom the ſpecifick Legacies of Plate deviſcd 
to Anne Stafford, and Francis Wolmer, who died in the Life. 


355 5 bd 


Brace, as reſiduary Legatee of the Plate, or to the Executos and t 
as Legatees of the General Reſidue? And it was argued that 
they ſhould fall into the ſpecifick Reſidue of the Plate given to 0 
the Plaintiff Brace, for that the Reſidue of the whole perſona! 
Eſtate is plainly divided by the Will into two Parts, the R.. 
ſidue of the Plate which is deviſed to the Plaintiff Brace, titled 
and the Reſidue of the other perſonal Eſtate which is deviſed | # 
to the Executors, and by the fame Rule, that if a pecuniary up 
Legacy had lapſed, it would have fallen into the general Reſi- 
due, and not into the particular Reſidue of the Plate, theſ 
ſpecifick Legacies ſhall lapſe into her ſpecifick Reſidue, and 
not into the general Reſidue. But the Maſter of the Roll; 


time of the Teſtatrix ſhould go? Whether to the Plaintiff "with 


adjudged, that they ſhould fall into the general Reſidue, and . 


that the Deviſe of the Reſidue of the Plate to the Plaintiff 5 1 
Brace, was not to be conſidered as a reſiduary Deviſe, but the 1 
Teſtator made Uſe of thoſe Words only to fave herſelf te 


Thirdly, To whom ſhall Wolmer's Share of the Reſidue go | 
Executors, and refiduary Legatees, or to the Plaintiff Brace, | 
as next of kin. And it was argued for the Plaintiff, that 


of the whole reſidue to them as Legatees, and therefore fince © 
it appears what the Teſtator intended the Executors ſhould 
have, they cannot have mor E, and they have alſo particu- EY 
lar Legacies deviſed to them, and the Caſe of Page and Page, 2 i 
is an Authority in Point. And the Plaintiff Brace, who has 


alſo a particular Legacy, was not the next of kin at the Time Ms, 


the Will was made; and if her Father Francis Volmer had \ 
been dead at that Time, it is highly probable ſhe ſhould have 
been made one of the reſiduary Legatees in his Room, but it BY 
2 ws - | he 0 
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© the had been next of kin when the Will was made, the giv- 
5-8 ing her a particular Legacy would not have concluded her 
from claiming this lapſed Legacy, as was adjudged by Lord 
1 Somners in the Caſe of Bgily and Burgeſs or Powel, 2 Fern, 
- 5 361, 


OD Maſter of the 3 | 


F F P 7 . Teſtatrix cannot be ſaid to have died inteſtate as to this 
3 Fart, Nemo poteſt teſtatus, & inteſtatus diſcedere, is a Maxim 
LE in the Civil Law, if a Man makes an Executor, he cannot die 


5 : without an Executor. By the Civil Law the Executor is Heir, 
and that Law makes no Diſtinction between real, and perſonal 
Eſtate, but only between moveable, and immoveable. Exe- 
5 Futors were firſt called upon by Ordinaries, to diſtribute for 
9 the good of the Souls of the deceaſed, and ſo were Admini- 
e likewiſe, but Executors by the Commoi Law were in- 
—Zbitled to the Surplus of the perſonal Eſtate. The Caſe of Foſ- 
ter and Mount, 1 Vern, 473. is the firſt Caſe where the Sur- 
plus was deefted to be diſtributed, it has been ſaid, that that 
FZTaſc was decreed upon a Fraud in the Executors, but Lord 


inteſtate, but he may, if he makes only a teſtamentary Schedule 


If the Executor, 
and next of kin, 
have particular 

Legacies, theSur « 
plus ſhall be di- 
ſtributed. | 
See ant. Caſ, 12; 


poſt, Caſ. 157. 


1 ber 18 great Variety of Opinions on this Head, I think 


acclesßeld, and I, had the decretal Order copied out, and 


e Decree was grounded upon the implied Truſt for the 


ext of kin, as is rightly taken Notice of in 2 Vern. 675. this 
Pecree was afterwards reverſed by the Lords Commiſſioners, 


Hut their Decree of Reverſal was reverſed in the Houſe of 
"Fords, after the Couris of Equity had come to this Reſolu- 
"Hon, the next of kin ſued the Exccutors in the ſpiritual Court 
f ; Hor a an Account, and Diſtribution of the Reſidue, in the Caſe of 

. 1 verly and Caverly, and a Prohibition was ved for in B. R. 
by the Executors, and granted by Lord Macclesfield, who ſaid, 
if the Court of Chancery would conſider the Executors as 

Truſtees, a Bill might be proper in that Court, but that they 

could not be called to an Account on the Foot of a Truſt in 

| the ſpiritual Court, but nothing further was done in that Caſe, 

„ I do not think the Executors in this Caſe can be conſidered as 

T.ruſtees, becauſe the Teſtatrix has made a Diſpoſition of her 

5 ole Eſtate; but I ſhall give no Opinion, but deſire that 

bs each Side may attend me with Precedents. And afterwards in 

. Trinity Term following, on Monday June the 23d, his Ho- 

nour decreed for the Executors, 


8 The Teſtatrix had likewiſe deviſed to the Plaintiff Brace, 
the Uſe. of a Cabinet of ſeveral valuable Curioſities for Life, 
ud if ſhe had no Children, then ſhe deviſed it to FJ. S. but if 
Po the bad 2 ſhe gave it her abſolutely; and the Execu- 
9 N tors 


The next of kin 


ſue the Executor 
in the ſpiritual 
Court for a Di- 
ſtribution of the 
Reſidue, B. R. 


grant a Prohi- 
bition. 


The Refidue is 
deviſed to three 
equally, and they 
are made Execu- 
tors, one dies be- 


fore the Teſtator | 4 . x 
his Share ſhall 20 . 


to the other two, 4 . 2 2 


as Executors, and 


of kin a Y 
See ant. Caſ, 3. | 
Caſ. 26, | 


580 
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G port Þ 


If the Uſe of 
Goods is deviſed - 
to one for Life, 
the ſhall not give 
Security, but 


only ſign the In- 


ventory. 

foe ant. Caſ. 10. 
Velſ. Zvo Rep. in 

Cade, 155. 


Caſe 3 z. 
At the Rolls. 


all his Lands in Truſt, to ſell for Payment of his Debts) were 


on a Bill byCre- 


ſhould be made of all the Goods and Furniture, Sc. and that 


that in Caſe the Executor refuſed to make ſuch an 1 


tors :nſiſted, that the . give "ory but did not fageck | 
that ſhe was poor, or inſufficient, but the Maſter of the Roll; | 
ordered that ſhe ſhould only give a Note or Schedule of the | 
Particulars ſubſcribed by herſelf, and declared that this was the | ; 
uſual Courſe of the Court. 5 


The Uſe of the perſonal Eſtate being deviſed to Lady o 
ley for Life, it was directed, that a Shedule and Farmer . 


— 22 


95 


Lady Copley ſhould enter into a Covenant to reſtore them 
— any other Damage, than by the reaſonable Uſe chere. I | 
of, Wear and Tear, and inevitable Accidents only excepted, | I 
and that the Schedule ſhould be annexed to the Covenant, and 


it ſhould be done by two to be named by my Lady, and a} 
”_— by the Perſon 1 in Remainder, 


Brace G af, n the Dutcheſs «| 
Maribor ough, & al", & è contra. 


E RE were original and 8 Cauſes, in which the | 45 1 
Creditors of Sir William Goftock, by a great Variety of 
Securities, both as to their Nature and Number, and Mi. 25 5 
Brace (to whom, and his Heirs, Sir Villiam had conveyel | 


the principal Parties, and on hearing theſe Cauſes, an Order my 3 
was made that the Maſter ſhould ſtate the ſeveral Securities, 
the Maſter makes his Report, and the Cauſe coming to bell Ah 
turther heard on the Report, the Eſtate was decreed to be 
ſold by Conſent, and the Maſter was to appoint Commiſſi- 
ners to enquire into the Contents, and Value of the Land S h 
contained in each particular Security, and the Creditors were 


to be paid according to their Priority, and the Coſts were to be an E 
taxed, And the Cauſe now coming back for the Dire&ion | EZ could 
of the Court on the Maſter's Report ; the firſt Queſtion was, EY as to 
as to Coſts, Whether thev ſhould be paid to all the Parties os Ill 
of the Eſtate in the firft Place? or whether every Incun- could 
brancer ſhould be paid his Principal, Intereſt, and Coſts ac good 


ditors, a Sale is 
decreed by Con- 
ſent, and theCre- 
ditors are to be 
po according to 

ority, Coſts 
ſhall notwith- 
ſanding be paid 
to all in the firſt 
place, 


paid according to their Priority, that is to be underſtood on-ꝰ“ 


cording to his Priority? And the Maſter of the Rolls thought A. 


it reaſonable (and fo decreed) that all ſhould be paid their Coſts | Judg; 
in the firſt Place, for though by the Decree all Parties are to be old N 


as to their Principal and Intereſt, for this is not a Decree for 
a Redemption, in which Caſe 2 Incumbrancer is to be paid i; 
bis Principal, Intereſt, and Coſts in Order, but for a Sale by 5 XC 
Conſent, which it is the Intereſt of all Partics to ſpeed. - 


has o 
10 le 

In 1713 Sir Wi IM Goftock confeſſed A Judgment to Sit 'F 
Wilian Wake, afterwards Sir Wilkam Wake gets an Aſſign - 
ment 
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ment of a Mortgage of Part of his Eſtate made to Lady Mille 
by the faid Sir Villiam Goftock in 1687, there being ſeveral 
© if © intervening Mortgages, and other Securities, and an elder Re- 
£0 cognizance. And the other Queſtion was, Whether Sir William 


Fo: 
4 
NA 


Male, by getting this Mortgage aſſigned to him, ſhould be 
paid off the Money due on the Mortgage, and alſo on the 
Judgment, before the intermediate Creditors, 
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rg M.,aſter of the Rolls. 


tion, the Equity being Aſſets in his Hands, but he that would 

protect himſelf by taking in a prior Incumbrance, muſt be a 
fair Purchaſer without Notice, as a Mortgagee, but here is no 
- *Parchaſer, no particular Lands were in Contemplation when 

f the judgment was acknowledged, nor had the Creditor by 


nor can he releaſe, becauſe he has no Lien on them. 


Mr. Lutwych. 


III do not remember an Inſtance, where a ſubſequent Incum- 
=> FÞrancer has been protected, unleſs he got in the firſt Security 
pf all, and fo obtained the legal Eſtate, but here the Re- 
 Feognizance is prior to their Mortgage, and ſhall protect our 
intermediate Mortgage, ER 


Mr. Fazakerly. 


2 
* 


F 
A io ae Crt, by 
EEE LITE 
EY OY : 


and has alſo intermediate Mortgages, ſo that this is a proper 
Objection for him to make, and if our Mortgagee had brought 
an Ejectment againſt him, ſhe muſt have been non ſuited, and 
could never have recovered at Law, but the Caſe is different 
8s to the other intermediate Incumbrancers, for ſuppoſe Lady 
Mills had brought an Ejectrnent againſt any of them, they 
could not have ſet up this Recognizance, therefore we have a 
good legal Demand againſt every one but Mr. Gibbons. It is 


Judgment, we might take the Advantage of our getting in the 
old Mortgage to be paid both, but I can ſee no Difference be- 
tween a Conveyance and an Incumbrance, 7 Mo- 
ney on the Record, but in Conſideration o 


d carries on the Land, which is fo far conſidered, that a Pur- 
cChaſer without Notice muſt pay a Judgment, the Money is 
lent on the Security of a Moiety of the Lands, the borrower 
haas often nothing elſe, and though you may take his Body and 
Se | | Goods 


Mr. Gibbons is the firſt Incumbrancer by the Recognizance, 


agreed, that if our laſt Security was a Mortgage, inſtead of a 


the Intereſt it , 


5 If a Mortgagee be alſo a Creditor by Judgment, or Bond, Tti<Heirwoult 
the Heir ſhall not redeem without paying of the Money due 8 

* : . . or ſudg- 
on the Judgment, or Bond, to prevent Circuity of Action be- ment, io the 


"cauſe the Heir is liable to thoſe Incumbrances after Redemp- Ps 


Judgment any Itereſt, in the Lands, till an Elegit executed, t Chan.Caſ.267, 


Chan, Cal. 47+ 
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A Judgment Cre- 
ditor may res 
deem. 


ficulties, from the Nature, and Variety of the Securities, and 


Goods in Execution, yet you may have his Lands alſo; and a 
Judgment Creditor may redeem, tho' a Bond Creditor cannot, 
becauſe the Equity is liable, ſo that now we have got the legal 
Eſtate, and have the ſame Equity with the other Creditors 
nor is our Conſent to the Sale any Objection, which was done 
only to avoid the Multiplicity and Intricacy of Suits, but not 
to take away our Benefit of Priority, the Money arifing by x 
the Sale is in lieu of the Eſtate, and is in the ſame Manner 
chargeable, and Priority in the Decree muſt be underſtood of 


legal Priority, and therefore theſe two Securities being tacked 4 ; 


together by Equity, are both prior to the others. 
= | Maſter of the Rolls. _—_ 
When this Cauſe was firſt heard, I forefaw numberleſs Diff. 
the Execution of the Deed of Truſt for the Sale, and therefore 
I thought thoſe I then gave, the only Directions could be fol- 
lowed, that the Maſter ſhould ſtate the ſeveral Securities, and A M 


after I decreed a Sale by Conſent of all the Creditors, which 7 Greg: 
otherwiſe could not have been done, and without a Sale it was have 


impoſſible to have made a Decree, for what Rule could have | Hhimſ: 


ferable to prior mortgage Creditors, intermediate between the 
Mortgage aſſigned, and his Judgment? I was the laſt Day of 


Creditors are de- 
ereed to be paid 
according to their 
Priority; this is 
to be underſtood 
of Priority in 

Point of Satisfac- 
tion, and not in 


Point of Time. 


| ment Cr editor, or any other Incumbr ancer, by buying in a pre- 


be a good Adjuſtment of the Debts, | 


by which the Money was to be applied in Payment of the Se- 


been ſet for Redemption, where there were ſo many Securities, 


and ſo different in their Nature, and all the Parties muſt have Point 
had feveral Days given them for Redemption one after another, an A 


and I think if Sir William Wake's Claim was good, he could not di 
have the Benefit of it for this Decree, which was made for 2 [ol 4 
Sale by Conſent of all Parties, the Parties indeed only conſent 
to the Sale, but conſenting to the Sale is implicitly conſenting „ 
to the Decree, which includes the Terms, that the Securities 
ſhould be ſatisfied according to their Priority, which relates to 


the Time only, and therefore I decree the Maſter's Schedule to J 
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by, 
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At another Day the Maſter of the Rolls ſpoke to this Effect. ae. 
A puiſne Judgment Creditor gets an Aſſignment of a prior = 9 
Mortgage, ſhall he by this Means be fatisfied his Judgment pre- ore .. 


Opinion that he could not come at this Queſtion fer the Decree, 


curities, according to their Priority, and that that was to be un- 
derſtood of Priority, according to Time only, but I now think 
it juſter to explain it of Priority in Point of Satisfaction, tho' not 
in Time, and th@efore if the puny Judgment Creditor can unite 
his Incumbrance to the Mortgage, he may notwithſtanding this 
Decree, and then the Judgment will be a Security prior in Time 
alſo, in reſpect to the Time to come, tho? not in reſpect of the 
Time paſt ; but I cannot find one ſingle Caſe, where a judg- 


cedent 


* Wks 
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HE cedent Mortgage was allowed the Preference of intervenient c 5, s. 
, EE Securities, tho' I have looked into all the Authorities, A Judg- 
| XX meat, Statute, or Recognizance is a general Lien, whereas a 
Preference is given only to thoſe who had a particular Intereſt 


9 


at ras. 


k 
7 


I. apprehend this is a new Caſe to endeavour to tack a puny 
judgment to a prior Mortgage, and is different from all the 
common Cafes, where one that had a puiſne Incumbrance never 
cdälaimed the Protection of a prior, but where he took ſome El. 
tate, or Intereſt in particular Lands. A Mortgagee has an Eſ- 
tate in particular Lands, or relies on them for a Security, there- 
fore if he can get in a prior Incumbrance, which gives him a 
legal Eſtate in the Lands, he ſhall have the Benefit of both, he 
that accepts a Judgment, has no Eſtate in the Lands, or any 
Igntereſt in particular Lands, till the Elegit is executed; by Suit 
indeed it may turn to a particular Intereſt, but ſo may likewiſe 


ga Debt by Bond, but this Judgment was never extended, nor: 
does the Cogniſor do any Act to deceive the Cogniſee, as the 
Mortgagor does to deceive the Mortgage, for the Mortgagee is 
deceived, becauſe he thinks, that by lending his Money, he 
gains an Eſtate in the particular Lands, whereas it does not ap- 
pear, whether he who lends on a Judgment, lends on the real 
or perſonal Security, (for he may uſe it either way) or that he 
Vas any my deceived, or made to believe, he had a better Se- 
wy curity than he finds; and where a Man borrows Money on a 

—_—— Q my—_ Judgment, 


— 4: * — » 
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12 he never covenants, that his Lands are free from all? 


| whether he had Notice or not; fo that 


if they could get the legal Eſtate, the Court would not take i 1 
deemable Purchaſer, but did a judgment Creditor ever plead £ 


ncumbrances; beſides, if the Defendant would have had th 
Advantage, he ſhould have made a Cafe of it in his Anſwer, 7 
and expreſly denied Notice, or at leaſt ſhould have infiſted on it 

fore the Maſter, but in his Objections to the Report, he only 7 


ys, that he ought to have his Money on the Judgment, as |" 


well as the Mortgage, but gives no Reaſon ; whereas he ought 

rticularly to have ſet forth, that he lent his Money without all tl 

otice, So that to decree for him, would be to decree for him | puiſn 
has not done whit decre 
is neceſſary, even in the moſt favourable Caſes of Purchaſers; a 
ſmall matter would have proved Notice of thoſe Incumbrances 
from 1687 to 1713, and Priority in the Decree could be only Were 
meant as to Time, there was nothing then appeared to guide by th 
the Court in their Decree but what aroſe in point of Time, 
none of theſe Diſputes being then ſtarted. 3 


Mr. Solicitor General. 


The common Caſe is a hard one, that an intermediate Mort. paged 


gage ſhould be defeated by the Act of the Mortgagor and Mort. 1 


gagee : On a Bill to redeem or forecloſe, he that is prior in Sat. 
faction may be decreed to be paid firſt, tho' his Security is © 
puiſne in Time, but then he muſt make a Caſe for the Hear-| 


not, and all the Caſes I have met with, are of Mortgagees who ; | 
had lent their Money innocently, and without Notice: Ther 7 


from them, till they were fully ſatisfied : A Mortgagee is a fe-. 


himſelf a Purchaſer without Notice? Does ho ever inquire into 
the Title of the Lands, or lay the Deeds before Council, or dos 
he contract for any Lands? Beſides, what they now inſiſt on | + 
not warranted by the Pleadings in the Cauſe, or by the De. 
cree, and therefore the Court will not aid them to the Preju- 
dice of the. intermediate Securities, who lent their Money o 
the Credit of the Lands themſelves. = — 
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Time, muſt be firſt ſatisfied, he muſt make a Caſe of it, to be 
put in Iſſue, and ſupported by Proofs ; he muſt deny Notice of 
all the meſne Incumbrances, when he lent his Money on the 
puiſne Security; this Cauſe came to a Hearing, and a Sale is 


never made a Caſe on the pleadings, or put in Iſſue, and 
therefore they are not at liberty to infiſt on it now, or if they 
were, the Law is againſt them. The judgment Creditor has 
by the Elegit a Right to half the Lands, and therefore he would 


rte to be extended by the Sheriff, and a moiety to be delivered 


* 


Ihey are too late if the Law was with them, they inſiſt 
indeed by their Anſwer, to be paid off all their Securities, but 
go no further; at the Hearing an Order is made that the Ma- 
iter ſhould tate the ſeveral Incumbrances, and that he might 
tate any Thing ſpecially, they might then have made this 
ne) Caſe before the Maſter, the Maſter makes his Report, and 
then a Sale was decreed ; then indeed they ſet out their Rea- 
the ſions particularly before the Maſter, but omit the moſt mate- 
rial Point to deny Notice, and there is no Reaſon to ſend them 
wm back, and to break the Rules of the Court, eſpecially when the 
ie * Mierits ſeem clearly againſt them, for though a puiſne Mortgagee 
aß may, I think a puny Incumbrancer cannot prevail him ſelf of a 
Fu prior Mortgage, and the Attorney General's Argument is very 


1 01 
ho 


eie 


cumbrances are on the Lands, but has a Lien on the Perſon, and 
Goods, the Debtor is not a Deceiver, nor is the other deceiv- 
ed, the Mortgagor that mortgages his Lands twice over, is 
a Deceiver, and is condemned as ſuch by Parliament, and is 
deprived thereby of his Equity of Redemption, his offering 
to mortgage the Lands, imports he has not made a prior Mort- 
age, but if be confeſſes a Judgment, that is no implicite Aſ- 

eertion that he has net made a Mortgage, but his having 
made prior Mortgages on ſeveral Parts of his Eſtate, may be 
gt the Reaſon, why he gives a Judgment, as a Lien, on the par- 
cular Parts. not in mortgage, or on the Equity of Redemp- 
on: There is a great Difference where the Money is firſt 
ent on a Mortgage, and the Mortgagor mortgages the Lands 
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decreed without any Notice of this Preference, becauſe it was 


fix his Claim on theſe Lands in Mortgage, whereas the Lands 


5 by him, but the Creditor has no particular Right to the Lands 


If a puny Ineum- 


ſtrong, that a puiſne Judgment Creditor is not deceived, though 
there are never ſo many prior Securities, he never aſks what In- 


a4 


brancer would 
protect himſelf 
by buying in a 
prior Incum- 
brance, he muſt- 
be an innocent 
Purchaſer with- 
out Notice, and 
muſt infiſt upon 
his Caſe. 


A puiſne Judg- 
8 by 
purchaſing in a 
prior Mortgage, 
cannot protect 
himſelf againſt 
intermediate 
Mortgages. 


If the firſt Mort- 
gagee lends more 
Money on — 
ment, = — 
Notice of a ſe- 
cond Mortgage, 
the ſecond Mort. 
gagee cannot re- 
deem, Without 
paying off the 
udgment, 


Term. S. Michael. 1728. 


De 


Caſe 34. 
At the Rolls. 


If Lands are de- 
viſed, in Truſt, 
to pay Debts and 
Legacies, the 
Debts ſhall. be 


firſt paid. Nelſ. 


8vo Rep. in Canc. 
202. i 


Poſt. Caf. 115. 


Caſe 35. 


At the Rolls. 


The Heir may | 


diſcharge his E- 
fate when the 
Portion becomes 
payable, tho' it 
belongs to an In- 
fant. 17 ern. 3 38. 


Nelſ. Fol. Rep. 
in * 61. ; 


it was payable being paſt, the Heir may diſcharge his Eſtate. 


Caſe 36. 
: Atthe Rolls. 


and Thomas, and the Heirs Males of their Bodies, equally to 


of their Bodies, 


equally to be di- 


vided between 

them, Aand B 
are Tenants in 
Tail in common, 


gave Judgment, that Martha and Elizabeth were Tenants in 
common in Tail. Beſides the Teſtator has deviſed twenty 


Y HE Maſter of the Rolls ſaid, it was now a ſettled & $ 


and not joint Tenants for Life, with ſeveral Remainders in 


abetbh, and Martha, and the Heirs of their two Bodies engen- 


111 


a ſecond Time, and then confeſſes a Judgment to the firſt 
Mortgagee, for here is a Deceit, the prior Mortgage has put the 
Eftate in his Hands, and when he lends on the Judgment, 
he depends on the Equity ſtanding as it did when he lent the 
firſt Money. Therefore I decree the Creditors to come in 
according to the Report, | | Rr 


Bradgate verſus Ridlington. 


1 Point in Equity, that where Lands are deviſed to Tru. 
tees for Payment of Debts and Legacies, the Debts ſhall be 
paid in the firſt Place. Hob. 265. Nelſ. Fol. Rep. in Canc. 
195. 1 Rol. Ab. 920. Caſ. 6. 2 Fern. 106. 1 Vern. 69. 
Went. Off. of Ex. 46, 50, 73, 74. St. 21 H. 8. ch. 5. ü 


Anonymus. 


X Term of two hundred Years was limited to Truſtees, 15 5 
A to raiſe Portions for Daughters, there was but one 
Daughter, the Heir files his Bill againſt the Truſtees to affign RE 
the Term as he ſhould appcint, on Payment of the Portion, 
tho' the Perſons intereſted in the Portion were Infants, (tge 
Children of the Daughter, who was dead) yet the Time when 


Atwood and Atwood. 


NE made his Will, inter al, in theſe Words, I give 


and deviſe all my Lands to my two Brothers, Fobn | 


© be divided between them, and I deviſe twenty Shillings 2 
© Year, to A B, during his Life, out of my Brother John's 

* Share”. The Maſter of the Rolls adjudged, that by this 
Deviſe, John and Thomas were Tenants in Tail in common, 


Tail, and that (Them) ſhould relate to the Brothers, as well | 
as to their Iſſue, according to the Caſe in 3 C. 39, b. The 
Teſtator deviſes to John Wilcocks in Tail, Remainder to Elia- 


dred by equal Portions, equally to be divided. The Court 


Shillings a Year to a Stranger for Life, out of the Share of 
John, which ſhows he deſigned this Annuity at all Events 
ſhould be paid to the Stranger for his Life, whereas by ſuppoſ- 


yg 
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Wing them joint Tenants for Life, if Fob ſhould die before 
oe Stranger, the whole would have ſurvived to the other 
orother diſcharged of the Annuity, 


ln the arguing this Caſe, the Council mentioned the Caſe 
f Barker and Barker, © where the Teſtator directed that 
Vith the Surplus of his real, and perſonal Eſtate, Lands 
RX ſhould be purchaſed, in Truſt, for Jerome Barker, and Ro- 
bert Barker, the Survivor, and Survivors of them, their 
= Heirs, and Aſſigns for ever to be equally divided between 
them Share and Share alike.” Jerome Barker died without 
Iſle in the Life-time of the Teſtator, and the Lord Chancel- 
= lor King, adjudged that by this Will Robert Barker, and Je- 
— rome Barker, if he had lived, would have been joint Tenants 
For Life, with ſeveral Inheritances to their reſpective Heirs, 
ind that by the Death of Jerome in the Life-time of the Teſ- 
 FMator, the Deviſe of the Truſt of the Inheritance, as to one 
Moiety, became a lapſed Deviſe, and is deſcended to the Heir 
it Law of the Teſtator, and that Robert Barker was intitled 


tl 


2 c the whole by Survivorſhip for Life. And this Decree was 
ffirmed in the Houſe of Lords on Thurſday April the 2oth, 
727. 2 Showr. 452. Caſ. 416. 1 Ventr. 376. I Vern. 
53. 425, 32. 3 Lev. 373. Cro. El. 443, Cal. 7. 695, 
La. 6. Goldſb. 182. 2 Anderſ. Cal, 10, Dyer 25. 


3 
9 FE 


Hornby verſus Pemberton: 


HE Defendant in this Court, who lived at Conſtanti- 

7 1 nople, brought his Action againſt the Plaintiff for Goods 
Fonſigned by him to the Plaintiff in London, to the Value of 
go /. The Plaintiff put in Bail, and filed his Bill againſt 
the Defendant, as his Co-partner for an Account, and for a 
PDiſcovery, and Injunction, and upon the Defendants praying 
VDedimus, had an Injunction of Courſe till Anſwer. And 
he Defendant filed a croſs Bill, The Plaintiff in the original 
Cauſe required that the Defendant might ſet forth all Books 
f Account, Letters, Entries, &c. in his Verbis, & F iguris, 
phich were in his Hands, and belonged to the Plaintiff, or 
Phich concerned any Account between the Plaintiff and the 
Defendant. The Defendant in a Schedule annexed to his An- 
Wwer ſet forth a particular of all Books and Papers in his 

Flands belonging to the Plaintiff, and of all Books of Account 
etween them, and conſented to produce them to any Perſon 
55 Account between them „ in his Verbis, & Figuris. The Defendant in his Anſwer ſets forth a Particular of 


een, and offers to produce them at Conſtanti neple, upon Oath, to any Perſon the Plaintiff ſbould a 
have Copies,” and the Lord Chancellor was of 


* 
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Lands are limited 
to A and B the 
Survivor and Sur- 
vivors of them, 
their Heirs and 
Aſſigns for ever, 
to be equally di- 
vided between 
them Share and 
Share alike, 4 
and B are joint 
Tenants for Life 
with ſeveral In- 
heritances, 


Caſe 37. 
At the 
Chancellor's 

Houſe. © 


Lord Chan- 
cellor. 


One Co- partner, 
who lived at 
Conflantinople, 
brought his Ac- 
tion for 800 J. a- 
gainſt the other, 
who lived in Lon- 
don, for Goods 
conſigned to him, 
the Defendant 
files a Bill for a 
Diſcovery, Ac- 
count, and In- 
junction, and re- 
quires, that the 
Defendant might 
ſet forth all 
Books, Papers, 
Sc. which be- 
longed to him, or 
concerned an 


all fuch Books and 
ppoint, and to let him 
pinion, that the Plaintiff 1 Demand was unreaſonable, and the Defendant's 


* 
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The Affidavit 
was to be ſettled 


by a Maſter, and 


ſworn by the De- 
fendant, before 


the Conſul, or 


Ambaſſadour, at 


© Conſtantinople. 


One Partner files 
a Bill againſt the 
other, for a Diſ- 
covery of what 
Goods he had 
conſigned to o- 
thers. The De- 
ſendant ſubmits 
to the Court, if 
the Plaintiff, by 
what he charges 


him with, had 
not broke the 


Articles. This is 
an inſufficient 

Anſwer, for if 
the Queſtion 

ſhould be, deter- 
mined in favour 
of the Plaintiff, 
tho? he would be 
intitled to a Diſ- 


covery,how could 


he come at it, if 
the Defendant 
ſhould die in the 
mean time? 


Tho' the An- 


ſwer in the ori- 
ginal Cauſe was 


adjudged inſuf- 


ficient, yet the 


Defendant hav- 
ing ſworn $8co 1, 
due to him, and 
not being able to 
put in a further 
Anſwer from Con- 


flantinopiß in leſs 
an A abner to 


had obtained on the Dedimus. 


impoſſible to be complied with, and done purely to keep the 


no more Conſignments to him, and ſubmits to the Cour 


ticles of Co-partnerſhip? And the Lord Chancellor fo far al. 


in Conflantinople, the Plaintiff would appoint, and let the ; 
Plaintiff have Copies of them at his own Charge, the Plaintiff 1 

inter al, excepted to this Part of the Anſwer. The Maſtet 
reported the Anſwer inſufficient, and the Defendant took Ex. 
ceptions to the Report, and the Lord Chancellor was of O. 
pinion, that the Plaintiff's Demand was unreaſonable; ang 


Defendant out of his Money by the Injunction, and inveighed 8 
ſeverely againſt the Council who took the Exception, which he 
over-ruled with this Direction, That the Defendant ſhouls © 
produce upon Oath all Books of Account, Papers, Gr. to ſuch 7 
Perſon, or Perſons at Conſtantinople as the Plaintiff ſhould a £1 
point. The Affidavit was to be ſettled by a Maſter, and 0 © 
be ſworn before the Conſul, or Ambaſſadour, at Conſtantiii pl EY 
according to the Uſage of Engliſb Merchants reſiding there 
and the Plaintiff was to take Copies of them, if he pleaſed, 4 5 
his on Charge. l N e 
Another Exception was, that the Defendant had not diſco- 5 


7 
5 
5 5 CLE 


vered what Goods he had conſigned in England to other People. 

The Defendant in his Anſwer ſets forth, that he had configned| 2 
ſeveral Parcels of Goods to the Plaintiff, but that the Plaintif* 
gave him no Account of his Receipts, and had refuſed to ac. tees t 
cept his Bills, which being proteſted for Non-payment, great lee fie 
injured him in his Credit; and that thereupon he would ma 


Whether this was not a Breach and Determination of the Ar. 


lowed this Exception, as that the Defendant ſhould ſet forth all 
Goods conſigned by him to other Perſons, on his own Accoun@ 
in England, and to whom, and on what Commiſſions, front 1 
1719, when he ceaſed to deal with the Plaintiff, for this being = 
a Matter of Judgment, which at the Hearing, is to be deter- 
mined by the Court, therefore the Defendant ought to diſco 
ver; for ſuppoſe he die in the mean Time, and it ſhoul be de- 
termined for the Plaintiff, how is he then to come at a K non. 
ledge of theſe Coſingnments, though then he would be plain) 
intitled to a Diſcovery. I 


The Anſwer being adjudged inſufficient, by the Courſe d „ | 
the Court the Injunction was to continue, and the Defendn ſaid 4 
in the croſs Caufe was not obliged to anſwer till the Defendant of 3 


in the original Cauſe had put in a ſufficient Anſwer. But th 80 
rene 


Defendant having ſworn in his Anſwer, that 800 J. was real 

due to him, and not being able to put in a further Anſwer u *! 

leſs than two Years, his Lordſhip further ordered, that the 1-8 ariſin 
e ne 

than two Vears, the Chancellor made an Order, that he might proceed inſt bs 9 | 

his croſs Bill, and proceed to aſcertain his Debt at Law, notwithſtanding A — . 7 
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owing this Exception ſhould not 
eetting an Anſwer to his croſs Bill; and that he might proceed 
t Law fo far as to aſcertain his Debt; notwithſtanding the 
ajunction. And Mr. Mead faid, that in ſuch particular Caſes 
ie Court always proceeds contrary to the common Rules, and 
hat Lord Cowper had obliged a Plaintiff to accept an Anſwer 
Wrom Tripoli, which had been ignorantly broke open on Ship- 
board, . We 


Frances Lucy, Widow, Plaintiff. 
IF b he Honourable Robert Moor, Ef, Js & 
4, & > contra. 1 


YEorge Bobun, Eſq; being ſeized of divers Meſſuages, Lands, 
and Tenements of Inheritance, and alſo poſſeſſed of a 
Jeaſehold Eſtate near Spittle-ſields in the County of Middleſex, 
and being likewiſe poſſeſſed of a conſiderable perſonal Eſtate, 
and having four Daughters, by his laſt Will and Teſtament in 
riting, bearing Date the 17th of July 1705, deviſed to Truſ- 
tees therein named, and their Heirs, all his real Eſtate near Spit- 


T o be fold; and the Monies thereby ariſing, to be ſubject to 
Sthe Intents of his Will declared concerning the Reſidue of his 


youngeſt Daughter Jane 3 500 J. to be paid at the Age of 


tate to his three youngeſt Daughters, Mary, Elizabeth, and the 
ſaid Fane, to be equally divided between them, and made his 
© faid Truſtees, and his Wife, Executors of his faid Will, 


of the fecond Part, and the Right Honourable Alen, Lord Bat- 
& burſt, and Gilbert Clerk, Eſq; of the third Part, reciting, thet a 


of 3500 J. at her Age of twenty one, or Day of Marriage: 
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hinder the Defendant from 
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The Plaintiff was 
obliged to accept 
an Anſwer from 
Tripoli, which 
was ignorantly 
broke open on 
Shipboard, 


Caſe 38: 


In Court 
Lord Chan- 
cellor. 


&/e-fields, or elſewhere in England, (not therein before deviſed) 


perſonal Eſtate, as if the ſame were perſonal ; and gave his 


twenty one or Marriage, which ſhould firſt happen; and (after 
other Legacies) gave the Reſidue of his real and perſonal Eſ- 


The 2zd of December 1712,Articles of Agreement were entered 
E into between George Lucy, Eſq; of the one Part, Mary Bobun, Relict 
of the ſaid George Bobun, and the ſaid Jane Bobun (then an Infant) 


Marriage was ſhortly intended to be had with the Conſent of thle 
ſaid Mary, and that the ſaid Jane would be intitled to the Sum 


And was likewiſe intitled to a third Part of divers Lands, 


Tenements, and Hereditaments mentioned in her Father's 
Will, or to the third Part, or Share of the Monies, or Profits 


_ |S upon the faid George, in Conſideration of the faid Marriage, as 


EZ ariſing thereout, and that the ſaid Jane was willing to beſtow 


well 
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well the ſaid Sum of z 500 J. as alſo all her Intereſt in any 
the Lands, Tenements, Hereditaments, Chattels, and perſonal 
Eftate of the ſaid George Bobun, ſo ſoon as ſhe ſhould attain 
her Age of twenty one to hold the ſaid Lands, to the Uſe of 

the faid George Lucy, his Heirs and Aſſigns for ever, and the 
ſaid George Lucy in Conſideration. of the faid Marriage, and ſai 

Portion, and of ſuch Conveyances, and Aſſurances to be made ni 
to him of the Reſidue of the ſaid Lands and Hereditamentz, 
and for ſecuring to the ſaid Jane a Maintenance, in Lieu of 
Dower, did covenant with the faid Lord Bathurſt, and Gilbert 
Clerk, that he would immediately upon ſuch Conveyances made 
to him, and upon the ſaid Jane's attaining her Age of twenty | 
one. Years, ſettle upon her a Jointure of certain Lands of 800. 
per Annum therein particularly deſcribed, diſcharged from In- 
cumbrancesfor her Life, and that the Reverſion of the ſaid Lands 7 
after her Death, together with other Lands of 700 J. per An- ai 
num, ſhould be ſettled on the firſt and other Sons of that Mar- 
_ Tiage in Tail Male, none of the Parties, except the ſaid George 
Lucy, executed the ſaid Articles. 1 4 


After the ſaid Marriage had, the ſaid Jane joined in a Fine 
with her Huſband, and her Siſters, and their Huſbands, fo - 
_ ſelling ſome Part of her Father's Eſtate, to raiſe the ſaid 3 500). 
which was paid to the ſaid George Lucy her Huſband. By In- 
dentures of Leaſe and Releaſe, dated the 4th and 5th of March, 4 
* 1719, made between the faid George Lucy, and the ſaid Fane of | 

the one Part, and the ſaid Lord Bathurſt, and Gilbert Clerk of | # 
the other, in Conſideration of the faid Marriage, and in Per- 
formance of the ſaid Articles, and for making a Jointure for te . 
faid Jane, and Provifion for the Iſſue of the ſaid Marriage, the | 8 
faid George Lucy ſettled the ſame Lands in the faid Articles a- -b 
greed on, to the Uſe of the ſaid Jane for Life for her Jointure, 
and in bar of her Dower, and alſo ſettled, and limited the ſame 
Premiſſes, together with other Lands and Hereditaments of a- 
bove 70o/. per Annum to the Uſe of himſelf for Life, with Re- 
mainder to Truſtees to preſerve contingent Remainders, and a. 
terwards ſubject to the ſaid Jointure, to the Uſe of the firſt and 7 
other Sons of that Marriage in Tail Male. And this Settle- 
ment was executed by the ſaid Jane at that Time of full age. 


The 13th of Auguſt 1721, the ſaid George Lucy died without 
Iſſue, and inteftate, whereby the Inheritance in Fee of the 
Lands compriſed in the ſaid Settlement (ſubje& to the faid Join- 
ture) deſcended to William Lucy, the Plaintiff's late Huſband 
deceaſed, as Brother, and Heir of the faid George Lucy, and 
Adminiſtration likewiſe of the Goods and Chattels of the ſaid 
George Lucy, was granted to the ſaid William Lucy. | 


Soon after the Death of the ſaid George Lucy, the ſaid Jane 
his Widow, took Poſſeſſion of her ſaid Jointure, and enjoyed 
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4 with the Defendant Moor, who in her Right enjoyed the ſame 
5 during her Life-time; but the ſaid Fane never did, purſuant 
f . to the ſaid Articles, convey her Part of the Lands of the ſaid 

1 {George Bobun, or aflign her Share of his perſonal Eſtate to the 
1 7 Pie George Lucy, in his Life-time, or to his Heir, or Admi- 
Ns niſtrator, after his Deceaſe. 


By Indentures of Leaſe and Releaſe, dated the 17th and 18 th 
of June 1723, between the Defendant Robert Moor, and the 


y | ” Sir Guſtavus Hume, Bart. of the aber Part, and by Fine levied, 
the ſaid Robert Moor, and Jane his Wife did bargain and ſell 


- to the faid Dr. Henry Moor, and Sir Guſtavus Hume, the ſaid 
HFane's third Part of her ſaid Father s Eſtate, to the Uſe of the 


Is FE 
gaid Robert Moor for Life, *Remainder to the ſaid Jane for Life, 
-- Remainder to the ſaid Robert in Fee. In Mzchaelmas Term 


he faid George Lucy, to the ſaid Jane's third Part of her ſaid 


Moor, and the ſaid Jane to have a Conveyance thereof. 


their Anſwers, and the ſaid Fane ſwore, that the faid George 
: 5 7 her late Huſband, as they lived happily together, and had 
vo Iflue, and there having been fo great Miſunderſtandings be- 
feen the ſaid George Lucy and his Brother William Lucy, that 
L George Lucy did not ſo much as viſit him for twelve or thirteen 


: "often after told her, he would leave her her own Eſtate to come 
51 her. 


a- | Adminiſtration was granted of her Goods and Chattels to the 


— 7 = efendant Robert Moor. 

f. 5 3/4 * 

d In . 1723, the faid William Lucy alſo died, nk 

Frances Lucy his Widow, his Executrix, who duly proved his 
Will, and alſo took out Adminiſtration to the ſaid George Lucy, 
and in Micbaelmas Term 1724, exhibited her Bill againſt the 


Defendant Moor, and others, to the ſame Effect with lam 
15 Tu 's Bill; and in Michaelmas Term 1725, the Defendant 
Moor exhibited a croſs Bill againſt the Plaintiff in the original 
1 "2 and others, for an Account, and Conveyance of the ſaid 
"Bi Eſtate. The 12th of November 1728, both Cauſes were heard, 
Zhen Mr. Fazakerley and Mr. Wills, of Council for Frances 
Lucy, — to this Effect. 


2 Where 


© the fame during her Widowhood, and in 1722, tied | 


ſaid Jane his Wife of the one Part, and Dr. Henry Moor, and 


0 Doi, William Lucy pretending to be intitled, as Heir at Law to 
; F ather's Eſtate, exhibited his Bill againſt the Defendant Robert 


J. The ſaid Defendant Robert Moor, and the ſaid * put in 


1 | Years made the aforeſaid Settlement on her; and then, and 


a . In Diecembir 1723, the ſaid Fane died whhone Iſſue, and 
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Where a ſuitable Jointure is made, (as in this Caſe, there w: th 
a much greater than Mrs. Maor s whole Fortune required,) ii Incl 
dught to be intended, to be in Conſideration of the Fortune, coul 


tho it be not expreſſed, and ought to intitle the Huſband u eccut 
ſuch Fortune, tho not actually paid. But here the Jointure got 0 


expreſſed, to be made in Purſuance of the Articles, and by tre. her 


ferring to them, is the ſame as if the Articles had been fully re- 15 ber 1 
cited, and as the Lands limitted for the Jointure are the ſame Eſtat 
in the Settlement, as in the Articles, the Settlement muſt there. Settle 
fore be upon the Foundation of the Articles, and Mrs. Moor; that 
ſigning the Settlement when ſhe was of Age, and her Accep. neith 


E 
Fo 


fs 
; 
* 


tance of her Jointure after Mr. George Lucy's Death, is a full parti 


Agreement to, and Confirmation of the Articles, tho' ſhe wi! not ! 


An Infant loft 

Ml-oney at a Horſe 

Race, and pro- 

miſed to pay it 

; | after he was of 

| full Age, this 

Promiſe ſhall 
bind him, | 


under Age at the Time they were made, That in the Caſe her, 
Smith and Ball, where an Infant loſt Money at a Horſe-rac, Equi 
and after he came of Age promiled to pay it, Lord Chief Jul. on: 
tice Holt was of Opinion, that the Promiſe ſhould bind him; had 
yet a Promiſe without a Confideration is not binding, and no- uflleſ 
thing was due to the other, becauſe he was an Infant. 2 Ver, © alwa 
50I, The Lord Viſcount Hereford marries the Defendant Mr, _ The 
Narbone, who had an Eſtate in Lands, and Portion in Mone, Lucy 
and being both Infants, an Act of Parliament is obtained, fn no Ii 
ſettling a Jointure on the Wife, in bar of Dower : Providd bein 
the Jointure ſhall ceaſe, if the Wife when of Age, did na per 
ſettle her Lands, but nothing is ſaid as to the perſonal Eſtate, theſe 
Part of the Fortune is a Mortgage for 1300 J. taken in a Tru- ber! 


tee's Name, the Wife when of Age ſettled her own Land, Noti 


Withers verſus 

| Kelſea 5 1 Chan. 
Rep. 189. 
3 Sal. 65. 


and after the Huſband dies, and the Mortgage was decreed vt fame 
the Executors of the Husband, and that it ſhould not furviv the 
to the Wife, as a Choſe in Action. And in the Caſe of Corn- ratio 
ford and Farmer, the Huſband covenanted to leave the Wit Shar 
ſuch a Sum, if ſhe ſurvived him, and he made her a Proviſin Artic 
more than adequate to that Sum, and died before he had reduc only 
ed her Fortune into Poſſeſſion, and Lord Cowper decreed th her t 
Fortune to his Executors, againſt the Wife. And tho' Mi, her f 
Moor might have waived her Jointure, and claimed her Fo firſt 
tune which remained unpaid, yet by accepting her Jointure, ſtr Was 


made her Election, and ought to give up her Fortune, whit lived 


was the Conſideration of her Jointure, elſe ſhe will have? her 
double Satisfaction. „„ it, b 
1 3 Ns 1 5 ditio 
Mr. Attorney General for the Defendant Robert Moor. . had « 


The Wife's Share of her Father's Lands is ftill a real Eſtat, fit o. 
and the Parties intereſted may claim it as fuch, and it is rect riage 
ed in the Articles as real Eſtate, which diſtinguiſhes this fron and 


the Caſes that have been mentioned, which are of perſon! that 

Things, or Choſes in Action which belonged to the Wit, a vol 

for Mr. Lucy could have no Title to this Share, without a Co- and 

veyance from the Wife, or her Truſtees, which was never 15 1 
| | 6 - 


; | 2 2 
the ſubſequent Facts ſpeak a waiver of the Articles, and not an 
t I Inclination to make them obligatory. We all agree Mrs. Moor 
•„ could not be bound by the Articles, at the Time of their Ex- 
o ecution, being then not above ſeventeen Years of Age, and ſo 
ls not capable to contract; and they are not executed by her, or 
ther Truſtees, but only by Mr. Ezcy; who in Conſideration of 
& > her Portion of 3 506 J. and upon her conveying her Share of the 
ne Eſtate to him and his Heirs, covenants he will make ſuch a 
Settlement by way of Jointure, and Proviſion for the Iſſue of 
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5 N that Marriage; ſo that the Contract is only on his Part, and 
5 neither the Guardian of the Lady's; or any of her Truſtees, are 


Parties; or if they were, their joining in the Articles, could 


not bind her; for ſuppoſe Mr. Lucy had brought a Bill againſt 
7 35 . her, and her Truſtees, to have a Performance of theſe Articles, 


Equity would not have compelled her to a ſpecifick Executi- 


; iT, on: Yet Mr. Lucy would not be without a Remedy, for he 
Hhuaad taken Care to ſecure himſelf; being not obliged to ſettle; 


unleſs ſhe firſt conveyed to him and his Heirs; and he might 


always have ſaid, I will not. ſettle; till you firſt convey. 


- Theſe Articles were executed in 1712, and iti 1719, Mr: 


— Lucy made the Settlement, during which Time they had 
no Iſſue, and Mr. Lucy had received the 3 500. and ſhe would 


be intitled to Dower out of his Lands, which were 2700 /. 


fer ann. ſo that Mr. Lucy might think it proper to ſettle 
_ theſe Lands of 800 J. a Year on her, and that ſhe ſhould retain 


her Share of her Father's Lands too. In the Settlement indeed, 


Notice is taken of the Articles, becauſe he deſigned to ſettle the 
fame Lands, and to the ſame Uſes, but there is no Notice in 
the Recital, nor is the Settlement mentioned to be in Conſide- 
ration of any Conveyance made, or to be made by her of her 
Share of her Father's Eſtate, fo that the Settlement reciting the 
Articles in Part, it is plain the Parties deſigned to purſue them 
only in that Part, and ſhe ſwears by her Anſwer, that he made 
her this Settlement out of Generoſity, and that he often tol 
ber ſo; and as they have not proved that he infiſted upon her 
firſt conveying, or that he ever deſired her to do fo (tho' ſhe 
| was of Age (ix Years before he made the Settlement, and he 


lived two Years after making the ſame} it is a Confirmation of 
her Anſwer; but the Thing it ſelf ſpeaks his Intention to waive 


FO it, becauſe his only Remedy was to take Advantage of the Con- 
dition, to inſiſt upon her conveying firſt, and therefore if he 


had deſigned to have had the Advantage of it, as it was always 
in his Power to have done ſo, he would have claimed the Bene- 
fit of it. Then this is a voluntary Settlement made after Mar- 
riage, in Conſideration of her Portion, and to bar her of Dower, 


and ſhall a Volunteer under the Huſband claim the Benefit of 


that Condition he thought proper to waive ? But it is not purely 
a voluntary Settlement, it was in Conſideration of her Portion, 
and of her waiving her Dower, which was of more Value than 
the Lands ſettled ; ſo that it would have been prudent in Mr. 


Lucy 
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Lucy to have made this Settlement, tho' he had called on hen 
to convey, and ſhe had refuſed : But they ſay ſhe confirmed 
the Articles after the Death of her Huſband, when her Infancy 
and Coverture were over, by conſenting to the Jointure, and 1 
receiving the Rents and Profits of it; but if Mr. Lucy deſigned 
this Settlement without any View to her conveying, nay, by 
way of diſcharging her from it, this will be no Bar to her en- 
joying her own Lands, and the faid Fane being an Infant when 
ſhe was married, and the Settlement being made long after the 
Marriage, ſhe was entitled to her Election, to inſiſt on ha = Qhoſe: 
Dower, or to claim the jointure Lands, and William Lucy who was ar 
was the Brother and Heir to George Lucy, never called upon her = Contr: 
to make her Election, well knowing that her Dower out of the ther's 
Eſtate deſcended to him from his Brother would have amounted Settlen 
to much more than the Lands ſettled in Jointure on her, whereby and w. 
he was a Gainer, ſo that tho they both acquieſced under the Sei- pable 1 
tlement, no Inference can be Lee from thence, that ſhe de- Would 
ſigned to affirm the Articles. And Mr. Moor claims Title by ment, 
the Conveyance made by his Wife, who by the Will of her it only 
Father, and as one of his Coheirs, had a Right to one third Part Js faid 
4 of his Eſtate, and had done no Act to diſpoſe of it to Mr, George and ſc 
= 7 Lucy, and the Plaintiff Lucy is only an Executrix, and Deviſe Wife's 
_— of her Huſband, William Lucy, who was Brother and Heir of band 
the ſaid George Lucy, and is neither in Blood, or otherwiſe re- that he 
lated either to the ſaid Jane, or the Family of the Lucy's, ſave » for he: 
by being the Wife of William Lucy, and there appears no Rea- Her en 
ſon to make a ſtrain'd Conſtruction to give her any Part of thi (and i 
Eſtate, contrary to the Intention both of the ſaid Fane, and of HHerefc 
the ſaid George Lucy. All Caſes in Equity depend on Cirum- the Fc 
ſtances, and thoſe that have been quoted are not of Weight, Was at 
| becauſe they are differently circumſtanced. In the Caſe of Lord cx not. 
Hereford, the Wife was not firſt to convey, but by way ofa _ 
Condition ſubſequent, and if ſhe did not, ſhe was to loſe a pro- =o 
portional Part of her Jointure, which might induce the Court g. 
to make that Decree, which ſtands ſingle, and is contrary vs Saive 
the Caſe of Lifter and Lifter, 2 Vern. 68, where the Wife's that tl 
Fortune conſiſted in Money due on Bonds, and in Lands of In- there 
heritance, and the Huſband before his Marriage, made an ade- f her 
quate Jointure on his Wife, and died before the Bonds wers gice of 
altered, or Money received, and before any Fine levied ; anda Ca 
Bill being brought by his Creditors after the Death of the Huſ- heen « 
band, to make theſe liable to his Debts, the ſame was diſtfitſed; 
and Mr. Vernon ſeems to doubt the Legality of Lord Hereford's ft of 1 
| Caſe, for he takes Notice of three Preſidents to the contrary. | 


Mr. Solicitor General, „ 
Whether this Eſtate be conſidered as real, or perſonal, it ſtil? Bill 
remains Mrs, Moor's, if ſhe has done nothing to make it her "RF 7 
firſt Huſband's: And this Queſtion will depend on the Articles, mave 
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dhe Death of Mr. Lucy. They ſay Mr. Lucy would be intitled, 


1 4ho' there were no Articles; which I deny. If a Man makes 


Settlement generally on his Wife, he will be intitled only to 
* ole Rights — the Wife the Law gives him, but not to that 


the Settlement, and upon her Enjoyment of the Eſtate after 


Part of her. Fortune he does not reduce into Poſſeſſion, for that 


" Would be making two Laws in the ſame Kingdom as to one 


Thing; without doubt Perſons of full Age may enter into ſuch 
Nack as ſhall make the Huſband a Purchaſer of the Wife's 


Choſes in Action, and ſhe only his Truſtee. But here the Wife 
was an Infant, and neither ſhe or her Truſtees have made any 


Contract, that the Husband ſhould have her Share of her Fa- 
ther's Eſtate; but the Husband only contracts to make ſuch a 


| Settlement, on Condition ſhe convey ; and this was a prudent 


and wiſe Agreement, that as the Wife was not of an Age ca- n. 


pable to contract, ſhe ſhould be left to her Liberty whether ſhe 


would convey or not when ſhe came of Age. As to the Settle- 


ment, tho' it is ſaid to be made in purſuance of the Articles, yet 
it only recites what the Husband was to perform, and when it 


i faid to be in Conſideration of Marriage, and of the 3 500). 


and ſo much of the Articles as relates to the conveying the 
Wife's Eſtate is not mentioned, it is a plain Waiver by the Huſ- 
band of it, and it was the Intereſt of thoſe that came after him, 
that he ſhould make this Settlement, tho' ſhe did not convey ; 


her Dower in the Eſtate would have amounted to more, and 


her enjoying the Lands is an Aſſent indeed to the Settlement 
(and is a Bar to her Dower) but not to the Articles. In Lord 


Choſes in Action 
belong to the Re- 
preſentative of 
the Huſband, tho? 
the Wife ſur- 


vives, if he made 


a Settlement in 
View, and Con- 
ſideration of 

them, not if he 
made her only a 
Settlement gene- 


Hereford's Caſe, the Settlement was made in Contemplation of 


the Fortune, and adequate to it; but it is not ſo here, where it 


was at the Husband's Pleaſure, whether he would have made it, 
or not, without a previous Conveyance from the Wife. 


Mr. Wills his Reply. 


1 The Wife I think is bound by the Articles, and they are not 


waived, and the Caſes we mentioned, make ſtrongly for us, 


that this Part of the Eſtate would belong to the Husband, tho 
there were no Articles, becauſe the Settlement is made in view 


of her Portion; and the contrary Reſolutions that are taken no- 


I tice of by Mr. Vernon, in Lord Hereford's Caſe, makes that 


Caſe, I think, of greater Authority, as they ſhew it to have 
been decreed on great Deliberation, and after hearing Prece- 
dents againſt it. But they ſay, Mr. Lucy has waived the Bene- 
fit of theſe Articles, but their Arguments are merely conjectural. 
If one agrees, that on Payment of ſo much Money, he will 


transfer ſo much Stock, tho' the Payment of the Money is a 
Condition precedent, yet if he transfers firſt, ſhall it be faid he 
Wiaives the Payment? But they ſay, the Husband never brought 
Hill to compel the Wife to convey : No, becauſe he could not 

ave bound her, being an Infant, 14 Feme Covert, either ” 


_ 
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his 


Portion, and 
intended 


Marriage he ſet- 


CR th 6 


One, by Articles the Articles, or Settlement; but ſhe might have waived then 


previous to his 


Marriage, cove- after his Death; but he made this Settlement becauſe he kney | 


nants, in 


vrationofa5001, ſhe might aſſent after his Death, and bring a Bill againſt hi 
= Heir to perform them; the Settlement is ſaid to be made ir 
Wife's conveying Performance of the Articles, but the whole are not recited be. 


her Lands to him . | 
and his Heirs; Cauſe it was only neceſſary to ſhew, that he had. done every 


when ſhe came 


of Age, to ſettle Thing he had covenanted to perform on his Part, and as ſſt 
fuck Lands, after was not then bound, it was not requiſite to recite what was t 
te thoſe Lands, be done ON her Part; but when ſhe came ta convey, it wou 
lene tobe have been as proper to recite what ſhe was bound to do: Ani 
in Performance we ſay, that her Entry after his Death, is a Confirmation « 
of the Articles, l 

and in Conſde- the Articles; they ſay, only of the Settlement; but the Settle. 


ration of the 


Marriage ; ad ment was made in Purſuance of the Articles: And Mr. Lu 


Conſi- 


for a Proviſion 


for the Wife e the Heir, could not have diſturbed her, could not have force 
bar her of Dower) her to make her Election, whether ſhe would have the ſettl 
and their Iſſue, 

but never requires Lands, or her Dower, ; - 
her to convey. 
After his Death 


828 de And the Lord Chancellor ordered and decreed, That, ast 


Settlement is 8 this Point, the Plaintiff's Bill in the original Cauſe ſhould b: 
Conveyance by diſmiſſed; and on the croſs Bill, it was ordered and decreed 


_ Caſe 39. 


At the © 
Chancellor's 
Houſe. 


Lord Chan- 


cellor, 


— the Hulband,and That an Account ſhould be taken of the truſt Eſtate, under th: 
own Eltate too. Will of the ſaid George Bohun, fince the Deceaſe of the fail 
This Decre: ws George Lucy, and one third Part of the faid Rents and Profis 
Lament, on Tueſ- were to be paid to the Plaintiff Moor; and that a Commiſlin 

, 1% ** ſhould iſſue, to divide the Eſtate into thirds, and that af: 
uch Partition made, the ſurviving Truſtees ſhould convey on 


Third to the Defendant Moor, and his Heirs. 
December 10. The Second Seal after Mzchaelmas Term, 
MOTIONS. 


Anonymus. 


1 5 HE Mortgagee filed a Bill againſt Cox an Infant, to redeen 
4 Lands, that were mortgaged to him by the Grand-Fatherd 


the Defendant, or to be forecloſed. The Defendant put in hi 


Anſwer, ſetting forth, that the mortgaged Lands were purchaſc 


by hisGreat-Uncleinthe Name of his Great- Uncle, and his Grand 
Father, but that the Money was paid by his Great-Uncle, who & 
viſed Premiſſes to his Grand- Father for Life, Remainder to his Hei? 
male in Tail, and that the Defendant claims the Lands as Ii: 
in Tail, and ſo claims Paramount the Mortgage, and is ns 
lable to it. The Cauſe was heard on Bill and Anſwer, ande 
Poſt, Caf, 113, Account was decreed, and the Defendant was to redeem, 0 4 Ke 

be forecloſed, unleſs he ſhewed Cauſe within fix Months aft 

he came of Age, for the Grand-Father appeared to the Mo:. 
"Wn" 2 gage 


gagee 
; Enal 
vived 


Defen 


For th 
not in 
Plaint 
Anſw 
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terial, 


dant r 
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conſec 
| Pararr 


| bring 


fo far 


houl 
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ears, 


be contra, was to this Effect. 
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[ZE to have a good Title, becauſe by the Deed he was joint 


enant in Fee with his Brother, by whoſe Death the whole ſur- 
vived to him. The Defendant came of Ape, and being ſerved 
with a Subpœna to ſhew Cauſe, he now moved to amend his 


Defence, by putting in a new Anſwer, and he ſwore he believed 
he could now prove, that the Mortgagee had Notice of this Truſt 


For the Great-Uncle, at the Time he lent the Money, which was 


not inſiſted on in his former Anſwer. But the Council for the 


Plaintiff ſaid, that it never indeed was denied an[nfant toamend his 
Anſwer, where it appeared to be material to his Defence, but 


that this of the Defendant's own ſhewing, was not any ways ma- 


terial, for the Decree is a Decree of forecloſure, unleſs theDefen- 
dant redeems, whereas he would amend his Defence not to ſhew 


he has a right to redeem, but to ſhew he need not redeem, and 


conſequently he is not affected by this Decree ; for as he claims 


Paramount the Mortgage, notwithſtanding this Decree, he ma 

bring a Bill againſt the Mortgagee to reconvey. But the Lord 
Chancellor allowed the Motion, and faid, that the Defendant 
himſelf was the beſt Judge at preſent, what would be material 


for his Defence, and that ſince the Caſe of Sir John Napier and 


Lady Efingham Howard, this was a Motion of Courſe. 


© The Caſe of Sir John Napier and Lady Efingham Howard, 


Sir Jobn Napier an Infant, by his Prochein amy exhibited 
a Bill againſt the Defendants, as Tenant in Tail, and Heir at 
Law to Sir Theophilus Napier, to ſet aſide a Settlement made 


by Sir Theophilus Napier on the Defendant, Lady Effingham 


Howard, during her Marriage to the ſaid Sir Theophilus, And 
the Defendant, Lady Efingham Howard, brought a croſs Bill 


againſt Sir 7ohn Napier and the Truſtees, to have a Convey- 
ance made to her and her Heirs, of the Eſtates comprized in 
_ the ſaid Settlement: And both Cauſes coming to be heard, a 
Decree was made, from which both Parties appealed, and it 

was ordered by the Lords, inter aÞ, that as to fo much of the 


Decree, as ordered Sir John Napier's Bill to ſtand diſmiſſed, 
fo far as the ſame ſought to ſet aſide the Settlement, the ſame 
mould be affirmed, with this Addition, unleſs Sir John ſhould 


within fix Months after his attaining his Age of twenty one 
Years, ſhew Caule to the Court of Chancery, to the contrary, 


and that the Truſtees ſhould convey the Eſtates in the ſaid Set- 
Element to Lady Efingham Howard and her Heirs, unleſs Sir 


Juobn ſhould within fix Months after he ſhould attain his Age 
Hof twenty one Years, ſhew Cauſe to the ſaid Court to the con- 
preferred his Petition (ſupported by Affidavits) to the Lord 


© 3 
= EET 
\ {+ 


Sir John came of Age, and within the fix Months 


Chancellor, to bring a new Bill, or amend his former Bill, and 


Y to amend his Anfwer to the croſs Bill, the Cauſes having been 
greatly miſmanaged to his Diſſervice by his Solicitor, upon 


which 


1 Pern, 295. 
2Yern, 342, 224, 
429, 479 

"Tis a Motion of 
Courſe for the 
Defendant after 
he comes to Age, 
to be at Liberty 
to put in a new 
Anſwer, or a- 
mend his An- 
ſwer putin whilſt 
he was an Infant, 
if he has a Day 
by the Decree to 
ſhew Cauſe, after 
he comes toAge. 
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which, January the 27th, 1726, after having adjourned over 
the ſame, and directed Precedents to be ſearched, his Lordſhip, 
| John Na. 
pier ſhould be at Liberty to amend, or put in a new Anſwer, 
and ſhould have Time till the firſt Day of the next Term, but 
that no Precedent appeared, for amending a Bill in any Point, 
wherein the ſame had been diſmiſſed upon the Merits, but or- 
dered that Sir John ſhould be at Liberty to rehear the ſaid 


If an Infant is 
Plaintiff in the 
original Cauſe, 
and Defendant in 
the croſs Cauſe, 
and has fix 
Months after his 
Infancy, after he 
comes of Age, to 
ſhew Cauſe a- 
gainſt the De- 
cree, he may a- 
mend his An- 
ſwer, or put in a 


new one; but cannot put in a new Bill, or 


A Pauper is li- 
able to Coſts pre- 
cedent to his Ad- 
miſſion, 


Caſe 40. 

At the 
Chancellor's 
Hoe. 

Lord Chan- 
celler. 
Eodem die. 
If a Client, at 
Law, applies to 
have the Attor- 
ney's Bill tax'd, 
he muſt depoſit 
the Money in 
Court, 


The Lord Chan- 
cellor introduced 
this Rule into 
the Cdurts of 
Law, but would 

not into Chan- 
cery, becauſe the 
Bills were ſo 
large. 


On the Client's 
neglecting to at- 
tend the Maſter 
on the Taxation 


of the Bill, the Chancellor would not order him to bring the Money into Court, but only that the "Order of Referent 


Dy 
nn 


aſſiſted by the Maſter of the Rolls, ordered, that Sir 


Cauſes, and to that End, that the original Cauſe ſhould ſtand 
over, till after the Time by the ſaid Order given for amending 


the Anſwer, or putting in a new Anſwer was expired. And 
this Order was affirmed by the Lords, 1ſt of May, 1727. 


amend his former, Poſt, Caf, 170. 


A Perſon, by getting himſelf admitted a Pauper, cannot di- 


8 


charge himſelf of Coſts he was liable to, precedent to his Ad- 


miſſion. 


Anonymus. 


to th 
_ Cleſiat 
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1255. 2 
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X AR. Arwood's Bill by an Order of Court, was referred w 


ö the Maſter to be taxed. And Mr. Atwood now mo- 


ed to diſcharge the Order, unleſs they depoſited the Money 
in Court, on Affidavit that ſo much was due, and that the 


Client abſconded, and would not attend the Maſter. And the 
Lord Chancellor declared, that he firſt introduced that Prac- 


tice of bringing in the Money, into the Courts at Law, when 
he was Lord Chief Juſtice of the Common Pleas, and that the 
ſame Rule was afterwards obſerved in the King's Bench: Fo 
the Party being ſtopped from ſuing at Law, he thought it re 
ſonable he ſhould have Security for his Money, but as it hat 


never been done in Chancery, he would not make « Precedent, 


becauſe the Bills were ſo large; but would fo far help him, 3 
to order, that unleſs the other Side procured a Report in: 


Fortnight, the ſaid Order ſhould be diſcharged. 


mould be diſcharged, if he did not procure a Report in a Fortnight, 


Caſe 41. 


At the 
Chancellor's 
__ Houſe. 

Lord Chan- 


cellor, 


Eodem die. 


Rich and Wilſon. 


COIR Robert Rich in 1721 ſettled all his Lands in Truſt, 

kJ for the Payment of Debts, and Portions to his Children, 
as he ſhould direct by his Will. - Afterwards he makes hs 
Will, and deviſes 1000 J a piece to his five Sons, payable #* | 

their reſpective Ages of twenty one, with Intereſt in the mea 

Time, and deviſes all his perſonal Eſtate to the Plaintiff his I?. 
dy, for her ſole Uſe and Benefit, and makes her Executriv. 

- Eras {= 
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Sir Robert dies, and afterwards Robert, one of the Sons, dies 
1 under twenty one, and Lady Rich takes out Adminiſtration to 
1 him, and Mrs. Wilſon, his Siſter, ſues her in the ſpiritual Court 

(the being in Poſſeſſion both of the real and perſonal Eſtate of 
Sir Robert Rich) for a Diſtribution of the 1000 /. deviſed to her 
; Brother by his Father's Will. Lady Rich files a Bill, and now 


moves for an Injunction to the ſpiritual Court, becauſe the Por- 
4 tion of the Son was charged on the real Eſtate, and therefore 
4 _ ought not to be ſued for in that Court: And the whole per- 
„ - ſonal Eſtate is deviſed to the Plaintiff. That it was ſettled in 


d Lord Paulet's Caſe, 1 Vern. 204, 321. that where a Portion is 

| Charged on Lands, payable at a certain Day, if the Child dies 
before the Time of Payment, it ſhall not be raiſed, but fink in- 
to the Land for the Benefit of the Heir ; whereas by the Ec- 


dleſiaſtical Law, a Portion payable at a future Day out of a 


i. perſonal Eſtate, is due and veſts in the Party, tho' he dies be- Cid, che- e 
d- * And the Lord Chancellor granted the Injunction. Tims of ey 
2 | | 5 : 3 | ment, 

. = Fe. 7%, $0, 92, 208, 416, 424, 429, 08, 2 Va. 366. 2 Clan. Rep. 248. N, Fü. La. f 

Canc, 112, 432. ” | | Es. 

12 December, Exceptions to the Maſter's Report. 

b OY : 
W- | 
ej Smith verſus Reynolds. . 
te HE Plaintiff filed his Bill to be relieved againſt a Bond 8 
a l of 2000 J. upon which the Defendant had brought his Houſe. 
het Action, ſetting forth that the Bond was not entered into for Lord Chan- 
the Money lent, or any valuable Conſideration, but purely to ſerve cellor. 
Fo the Defendant, and that it was agreed between them, that it 
a ſhould not be put in Suit, to prove which, the Plaintiff charg- 
hi ed, that no Demand had been made from 1703, when the 
ent Bond was entered into, till the bringing the Action; tho' the 
„ Plaintiff was a Gentleman of a large Fortune, and the Defendant 
ni very neceſſitous; and that the Defendant afterwards borrowed 

of the Plaintiff 300 J. on Bond, and that the Bond being ſome 
mw bow loſt, the Plaintiff exhibited his Bill in this Court againſt | 


the Defendant, and had a Decree for the Payment. The De- 


fendant in his Anſwer, ſays, That he does not know, or believe, 
chat the Plaintiff loſt the Bond, but believes that he fraudulently 
FSoncealed, or deſtroyed it. The Plaintiff refers the Anſwer for 
Scandal; the Maſter reports it ſcandalous, and the Defendant 


1 at 
W * 


en, pot ſcandalous, becauſe pertinent; and the Council for the 
h Plaintiff argued, That the Anſwer was ſcandalous, becauſe the 


Words muſt be deſigned purely to reflect on the Plaintiff, he- 
en fauſe they are not material, or relevant to the Defendant; he 
Ly  Fhould have taken notice of this Bond, only as far as it was per- 
.. tinent, 
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took the general Exception to the Report, that the Anſwer was 


1 


It a Portion is 

charged onLands, 
payable at 21, 

and the Child 
dies before, it 
ſhall fink into the 
Eſtate, but if it 
is charged on the 
perſonal Eſtate, 


| him, 
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tinent, as to have denied that there was any ſuch Bond, or any 


| ſuch Decree. The Bill is brought to have a Bond delivered up, 


and as an Evidence that nothing was due on it: We ſet fort 
this other Bond entered into by the Defendant, and our Bill, and 
that the Defendant in that Cauſe did not pretend any Money 
was due to him from the Plaintiff, and this Part of the Anſwer 
is ſo wholly immaterial to our Charge, that tho' the Defendant 
could prove it, it would be of no Service to him in this Cauſe, 
tho & might on a Bill of Review in the other, 


The Council for the Defendant argued, That tho' that 
Words were not material to their Defence, yet the Plaintiff had 
made it neceſſary to ſet them out, and that if they were out, 
that their Anſwer might be referred for Inſufficiency, ail the 
ſeveral Allegations, and Charges in the Bill are to be anſwerd, 


as if they were particularly interrogated, and one of the Charge 


and if we had been aſked 
would be pertinent, and 


of the Bill is, that the Bond was ſome how got out of his Powe, 
rticularly this Queſtion, theſe Word 
e Words are not ſcandalous, what i 
more common than to charge in a Bill, Fraud, Combination, 
and Confederacy in the Defendant, and the Words Machinanz, 


&& fraudulenter intendens, are not Scandal at Common Law. 


ABill is brought 
to be relieved a- 
1 a ſtale 
Bond as ſatisfied, 
and as Evidence 
to prove it, the 
Plaintiff ſets 
forth, that the 
Defendant en- 


tered into a later 
Bond for Money 


| the Plainiff lent 


the Plaintiff loft the 


Ant, Caſ, 28. 


Toe Lord Chancellor. 

Though a Matter may be very ſcandalous in itſelf, it is not 
to be conſidered ſo, if it is 
pertinent Queſtions, though the Anſwer ſhould be reflecting, 
and impertinent, it would not be Scandal: And it is very di- 


ferent, to charge Fraud and Combination in a Bill general), 


and to inſiſt upon it by Oath in an Anſwer. This Bill is to 
be relieved againſt a ſtale Bond, and as an Inducement to prov: 
it fatisfied, the Plaintiff mentions the ſubſequent Bond, Proceed 


ings, and Decree in this Court; in which Cauſe the Defendant _ 


never inſiſted, on being paid the Money due by this Bond he 


has now put in Suit, and therefore it is to be preſumed it wu 


ſatisfied : All this is material to the Cauſe, but the Plaintiff in 


his Manner of ſetting out this Tranſaction, takes Notice, that 
the Bond being ſome way got out of his Cuſtody, obliged hin 


to ſue in this Court, and the Defendant in his Anſwer fay; 
he believes the Plaintiff did not loſe it, &c. he denies what; 


not material, and what the Plaintiff did not require him to an- a 


ſwer, if he had alledged that he had loſt it, and had queſtioned | 


him to it, then his Anſwer would not have been ſcandalous, © 
being tho' immaterial, becauſe the Plaintiff led him into it, but nov © 
e he is umpertinent, for going out of the Way purely to reflect 


on the Plaintiff. So the Report muſt ſtand, 


< 
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pertinent, or if the Plaintiff aſks im- 


Bond, but. concealed. or deſtroyed it, this is ſcandalous, becauſe it is_not material to his Des, 
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ly Voyu cannot bring on a Cauſe for the further Directions of von can't more, 
„ the Court, or move, on a Maſter's Report, till it is confirmed. ya the Di 
th A Court, on a Re- 
9 7 You cannot move on a decretal Order till it is paſſed with You ew't more 
I the Regiſter, | e der, till it is 
nt = — a2 the 
le 45 | AD | . 
Saturday, December 14. The third Seal after M:chaelmas Cafe 43. 
'- | Term, | 
fe p | At the 
20 - 4 TTY Chancellor's 
it MOTIONS. > 
he 1 | cellor. 
14 Anonymus. 
92 Fl 
wi HE Attorney General moved to diſcharge an Order, to The Defentane 
1 refer a Bill for Impertinence, becauſe the Defendant had er t dee the | 
„obtained two Orders, for Time to anſwer, whereby he admitted mne aft be 
„ the Bill, tho' he allowed, it might have been referred for Scan- Hao prayed 
"Gal, becauſe that ought to be expunged, and not remain on the and the chanel. 
Records of the Court, The Chancellor ordered, That the De- ay”. ©" [00a 
fendant ſhould procure a Report within four Days, or the Or- dd bu Ber, 
der be diſcharged. - N 1 or che Order be 
ot . ; 3 
4 Monday, December the 16th, Cafe 12 
i | | | At the 
17 Anonymus. Oh 
to N : 1 5 1 Sy 4 | Lord Chan- ; 
nu Woman that was found an Ideot by Inquiſition, prayed by <*llor. 
d. 1 her ſelf, and Council, that ſhe might have leave to tra- rang jk 
nt verſe the Inquiſition ; and the Lord Chancellor after aſking her 1 Nw . 
he everal Queſtions, made an Order accordingly, upon Condition own Requett, on 
„ ſhe ſhould appear in Perſon at the faid Trial, at the next Afſizes, wo apjear in 
in or whenever they brought it on. 8 r 
at 3 | . = | I Fern, 155. 
m | ODT Os 3 
; Davy & al 7 verſus Seys 2 Caſe 45. 
3 VG Seys the Defendant, as Adminiſtrator of Evan Seys de- 8 
1 ceaſed, (who was Executor of Richard Seys his Father) ex- Houſe 
| hibited an Inventory into the ſpiritual Court, and the Plaintiff's Lord Chan- 
1 the Creditors of the Inteſtate, would charge him before the Ma- cellor. 


ter according to this Inventory, and the Defendant inſiſted, that 


when he put it in, he thought all the Goods in the Houſe were 


| 2 5 the Goods of the ſaid Evan Seys, whereas he had ſince found 
dat, that great Part of them were the Goods of the ſaid Richard 
Seseys; to prove which, he examined a Witneſs in 1727, then 


Eodem die. 
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The Evidence of 
a Servant who 
was only nine 
Years of Age at 
the Teſtator's 
Death, but lived 


* three or four 


Years afterwards 
in the Houſe, 

was allowed, to 
prove the Furni- 
ture then ſtand- 
ing, 13 Years af- 
ter, tho* ſhe had 
never taken any 
Memorandum of 

it, 


The Maſter of 


the Rolls may 
diſcharge an Or- 
der made by the 
Chancellor ex 
parte, or on a 
Motion of 
Courſe, 5 


Caſe 46. 


At the Rolls. 
Eodem die. 


J. C. 
| = poſt, Caf, 75. 


7 5 


about twenty two Years of Age, who depoſed, That ſhe was x 4 


Len! the Father, made a Mortgage in Fee, and died after 


Forfeiture, leaving a Son and a Daughter by one Venter, 


and a Son by another; the eldeſt Son dies, and the fingle Que- 


ſtion was, Whether the Equity of Redemption belongs to the 
Siſter of the whole Blood, as Heir to her Brother, or to the 
Brother of the half Blood, as Heir to his Father ? And it was 
urged that here was no Poſſeſſio Fratris ; that if the elder Bro- 
ther had left a Widow, ſhe would not have had Dower out of 


this Eſtate, tho a Widow is allowed to redeem a Mortgage for 
Years, becauſe a Leaſe tor Years at Law, is no Bar of Dower, 


and the Poſſeſſion of the Mortgagee is ſo far from being the Poſ- 


ſeſſion of the Mortgagor, that if the Mortgagee continue twenty _ 
Years in quiet Poſſeſſion, it will give him a Title even againſt 


the Mortgagor. 


| Maſter of the Rolls. 


Il do not remember that this Queſtion ever came in Judgment 
before the Court, and the Reaſon is, becauſe there are ſo few 3 5 
Mortgages in Fee; moſt Mortgages are made for a Termof 
Years, reſerving a Rent, a Pepper- corn at leaſt, and then te ® 
Poſſeſſion of the Mortgagee, is the Poſſeſſion of the Mortgagor, © 
for the Poſſeſſion of the Leſſee is the Poſſeſſion of the Leflor; ® 
as he acknowledges by paying him Rent, (for it is neceſſary that ® 
. he pay him ſome Rent;) but when a Mortgage in Fee is of = 

| oy feited, 


p C2 
. (4-0 
PN 
ed 
9 
8 


, Ao 
34 1 
12 


feitec 


Servant in the Houſe in 1714, at the Time that Richard Sem conſt 
died, and that ſhe lived in the ſaid Houſe ſome Years after, Aid 
and perfectly well remembered the ſaid Goods; and her Evi in the 
dence was diſallowed by the Maſter, becauſe ſhe ſwore. to the _ Was 0 
Remembrance of Goods when ſhe was not above nine Years of hem 
Age, and at about thirteen Years Diſtance, without having Bill ag 
taken any Note or Memorandum of them; but on Exception Rents 
to the Report, the Lord Chancellor thought her a very good I Tj 
Witneſs, becauſe ſhe was not examined to the Value of the 555 ar 
Goods, but only as to their being in the Houſe ; and though five y 
ſhe was but nine Years old at the Teſtator's Death, ſhe lived there 
three or four Years after in the Family, and ſaw the Furnitue ttransf. 
every Day; her Evidence agreed too with what another Perſon Truſt 
ſwore, but his Lordſhip offered them the Liberty to try it,  & the 
which they declined. | Brothe 
8 1 | | | — 14 
You may move before the Maſter of the Rolls, to diſcharee ther, | 
an Order made by the Lord Chancellor, on a Motion of Courſe, jn this 
or an Order made ex parte, for only one Side being heard, its in Fee 
as a Continuance of the ſame Motion. 5 ſeſſio 1 
C Tail w 
Penvill and Luſcomb. * 
| "FM | Nel. Fol. 


49, 213, 27 


T 
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tiff, T 
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feited, the whole Eſtate is ſtanding out, and there can be no 
LCFCeonſtructive Poſſeſſion of the Mortgagor, or his Heir: but it is 
hid, that this Mortgage was ſatisfied by Perception of Profits, 
g in the Life-time of the eldeſt Son, and therefore the Mortgagee 
ewas only a Truſtee for him, but then to make the Siſter his Heir, 
ft he muſt have been in Poſſeſſion of this Truſt, either by filing a 
8 Bill againſt the Mortgagee, or by the Mortgagee paying him the 
I Rents and Profits, fo the Statute of Fines bars him who has a le- 


d gal Title, if he does not enter within five Years, and him who 
e Fas an equitable Title, if he does not bring his Bill within 


h five Years, which amounts to an Entry, and Lord Coke ſays, 
d there might be Poſſeſſio Fratris of a Uſe, before the Statute for 
e transferring Uſes into the Poſſeſſion, which is what we call a 
Mn Truſt now, and as the Poſſeſſion of Lands is gained by Entry, 
t, o the Poſſeſſion of a Truſt is by Bill, and therefore the elder 

Brother not having exhibited a Bill againſt the Mortgagee, I 
ttzink the Equity of Redemption belongs to the ſecond Bro- 
ge ther, but I ſhall make no Decree now. It has been adjudged 
e, in this Court, that if Tenant in Tail Male ſpecial, Remainder 
s in Fee, dies without Iſſue inheritable, that there can be no Poſ- 


ſeſſio Fratris of the Reverſion, for the Poſſeſſion of the Eſtate 
Tail was not the Poſſeſſion of the Reverſion in Fee, but only of 
the Tenancy in Tail i 


A Fine will bar 
him, who has an 
equitable Title, 
if he does not 
bring aBill with- 
in five Years, 

1 Vern. 226. 

1 Chan. Caſ. 268. 


The Father 

mortgages in Fee, 
and dies; after, 
the eldeſt Son 
dies. Q. Whether 
the Equity ſhall 
go to the Siſter 
of the whole, or 
to the Brother of 
the half Bloodꝰ 


If Tenant inTail 
Male ſpecial, Re- 
verſion in Fee, 
dies without Iſ- 
ſue inheritable, 
the Reverſion 

ſhall go to the 
Brother of the 


half Blood, 


ſelf. Fol. Rep, in Canc, 216. 2 Vern, 189. 1 Vern, 132, 60, 144,34. 2 Chan, Caf, 124, 63, 78. 1 Chan, Caf. 


49,215,278, 
Wedneſday, December the 18th. 
Pleas, and Demurrers. 
Coke and Wilcocks. 


Notice of the Plaintiffs Title. And it was argued for the Plain- 
tiff, That this Plea was not good, becauſe the Defendant de- 


way from the Plaintiff the Liberty of Exception. 2 Chan. Caſ. 
161. So, if Fraud is charged in the Bill, it muſt be denied in 
tze Anſwer, and not in the Plea, 1 Yern, 185, 


Load Chancellor. 


Notice may be denied either in the Plea, or Anſwer ; and if 
the Plaintiff replies to the Plea, the Defendant muſt verify it; 
. er if Notice ought to be denied by the Anſwer, and is not, but 
J the Plea, the Conſequence will not be, that the Plea is bad, 
hut that the Anſwer is inſufficient, | 7" "0 


T 


If 


FR HE Defendant pleads that his Father purchaſed the 


Lands in Queſtion, for a valuable Conſideration, without 


Caſe 47; 


At the 


_ Chancellor's 


Houſe. 


Lord Chan- 


cellor, 


nies Notice in his Plea, and not in his Anſwer, which takes a- 


Notice may be 
denied either in 
the Plea or An- 
ſwer, where a 
Defendant pleads 
himſelf a Pur- 
chaſer for a valu- 
able Conſidera · 

tion, | 
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If a Plea is to 
ſtand for an An- 
ſwer, without 

Liberty to ex- 
cept, the Plain- 
tiff may except 


to the reſt of the 


Anſwer. 


Caſe 48. 


At the 
Chancellor's 


Houſe, 
Lord Chan- 
cellor. 


Eodem die. 


of Packer and Stawel, 1729. 


« 


If a Plea is to ſtand for an Anſwer, without Liberty to a. 


cept, the Plaintiff may except to the reſt of the Anſwer, 


And this was fo beet by the Houſe of Lords, in the C 
The South Sea Company verſus Bun 
eee — Jas 28 


6 Mr. Solicitor General for the Defendant. 


TAE Bill is brought by the South Sea Company, for a D 


covery, Account, and Relief, to which Purpoſe it | 


forth, that the South Sea Company in 1723, ſent the Rn 


George to the Spaniſb Weſt-Indies, and made the Defends 


Mr. Bumpſtead, and three other Supercargoes, who enter 


into Articles with the ſaid Company, that they would fail { 
_ © rectly for Carthagena, or Porto Bello, and not call in at any 


ther Place; and covenanted, that if within fix Months aftc i 


Return of the Ship, any Complaint ſhould be made of then 
the Company, that they had carried on any unlicenſed Tr. 
contrary. to the Articles, and the Company ſhould file a Bil 


gainſt them, they would appear, and put in a full Anſwer, x 
not plead or demur ; and that they would not ſuffer any u 


licenſed Goods to be put on board during their Voyage to! 


Spaniſh Weſt-Indies, nor in their Return: And as the Sou 


| Sea Company were by the Aſſiento Contract to forfeit th 


Trade, if they exceeded their Tonnage, or brought home: 


their Violation of this Contract. And the Bill charges, That! 


| Breach of theſe Articles, they in their Voyage touched at 95 
 Chriftopber's, and ſtaid there twelve Days, and took in o 

hundred Tuns of Goods, not licenſed by the Compan 
which Delay, the Galleons arrived at Porto Bello before then 


75 
whereby they miſſed the Opportunity of their Market, and ib 
by their ſelling their own Cargo firſt, at a great Advance, they bi 


ered the Price of the Cargo of the Company; and that theyi * 
their Return ſtaid ſeven Weeks at the Baſtimentos, and after 


Specie, not the Produce of the Negroes, or any of the Ki: 
Sßpain's Subjects, without his Licence; they likewiſe covenant r: 
to indemnify the Company from any Loſs they might ſuffe! 1 


Jamaica, and then put in at Antegoa, and landed their oc fit 


Effects, and got the Ship condemned there, as unable to pr 


ceed, and put the Effects of the Company on board the Kinyſs 


Man of War, and ſent them home. The Bill therefore pray!” 


. — 
1 5 5 
have 


N b Forf 
8 Diſcovery of all theſe Tranſactions, and an Account, and 88 have 

faction for the unlicenſed Goods ſo put on board, and for 15009 i perc: 
Pieces of Eight, the Produce of them. To this Bill, the cove 


fendant Bumpſtead has pleaded, and anſwered, and has ſet 1 'F 


We ; 
_—_ 4 
N 
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bis Conduct during the whole Voyage; by which it appears, 
n that the Plaintiffs have no Room to complain: And his Plea con- 
fiſts of three Parts. The firſt is, to the Diſcovery of any un- 
licenſed Goods belonging to him, put on board the ſaid Ship, or 
the Produce thereof: To which he pleads the Statute ꝙ Anne; 
which enacts, that it ſhall not be lawful for the South Sea Com- 
bany, their Agents, or Factors, to export from any Place. but 
England, any Eaſt-India Goods, to the South Seas, or Spaniſh 
7 Weſt-Indies, under the Penalty of forfeiting the ſaid Goods, 
to Thirds to the Eaſt-India Company, and the other Third 
te the Crown: And that if he ſhould be obliged to diſcover 
What Goods he put on board at St. Chriflopher's, it might ſub- 
| je him to the Forfeitures of that Act, which as they did not 
D belong to the South Sea Company, they could not diſpenſe 
; With, or exempt him from; he alſo pleads the Aſſiento Con- 
* tract, by which the annual Ship was to carry but 650 Tuns, 
and that the Penalty of carrying more, was, Confiſcation of the 
A Goods, and Loſs of their Trade; and that by the ſame Con- 
\, tract, they were not to bring home any Specie, not the Produce 
of the Negroes, or any of the King of Spain's Subjects, without 
his Licence, under ſevere Penalties; and that this Diſcovery 
might ſubject them to thoſe Penalties, and likewiſe to the Pe- 
nalties of the Bonds they had entered into to indemnify the Com- 
pany. The other two Pleas are not to the Diſcovery, but to 
the Account, and Relief prayed, The firſt is, that the Repre- 
ſeutatives of the other Supercargoes are not made Parties, tho 
they all entered into the ſame Covenants, and that it might ap- 
Pear, if they had been made Defendants, that they had made 
Satisfaction to the Company, or that the Company had given 
them Releaſes; or if the Plaintiffs ſhould be decreed a Satisfac- 
tion from the Defendant, he might have it over againſt them 
pro rata, The other Plea is, That the King of Great-Britain, 
br his Attorney General, and the King of Spain ought to have 
been Co-Plaintiffs, becauſe by the Aſſiento Contract, the King 
of Spain is intitled to a fourth Part of the Cargo of the annual 
Ship, and to five per Cent. on the other three Fourths, and the 
King of England to another fourth Part. As to the firſt Plea, 
no one is certainly bound to diſcover what ſhall ſubje& him to 
a Penalty: This Court indeed frequently relieves againſt Forfei- 
tures, but never forces a Perſon to diſcover what ſhall ſubject 
Ry bim to them; and if on our Diſcovery of what Goods we put 
on board at St. Chriſtopher's, it ſhould appear, that they were 
Eaſt-India Goods, they would be forfeited, and as theſe For- 
ks itures do not belong to the South Sea Company, they cannot 
wave them, which is always done when the Plaintiff would 
have a Diſcovery of what would ſubje& the Defendant to a 
Forfeiture, and the Plaintiffs were ſo ſenſible of this that they 
bave waived the Penalties of the Bonds entered into by the Su- 
percargoes for the Performance of Covenants : And the Diſ- 
i 2X covery might alſo ſubject the Defendant to the Penalty of the 
2 | Aſſiento 
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Fox 
4 5 * N 


— 


De Term. S. Michael. 1728. | 


| The Mortgagor 


may redeem,not- 
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Aſſiento Contract, if it ſhould appear, that he had carried any 5 5 
Thing but Negroes, or brought back any Specie, not the Pro. 
duce of them, or any of the King of Spain's Subjects; ſo that 


by the common Rules of the Court we are not obliged to make 
any Diſcovery of theſe Matters that would ſubject us to ſuch 


Penalties and Forfeitures, unleſs the Covenant in the Article, 
obliges us to diſcover, which I think it does not: A Court of 


Equity has nothing to do with Covenants but to ſee them ex. 


ecuted, in which it uſes a diſcretionary Power, becauſe the 
Party may ſue upon them at Law ; now the Defendant ſwear, 


in his Anſwer, that theſe Articles were brought to him ready 


engroſſed, by the Secretary of the South Sea Company, a few 


Days before he ſet Sail, and after all his Effects were on board; 


and that he objected to this Covenant, but was obliged to fign 
it, or quit his Employment; and tho? this is not ſuch a Dureß 


as by Law would defeat the Covenant, yet this Court will fo fat 
conſider it, that if either Side took the other at an Advan- 
tage, they will not carry the Covenant into Execution, ſince the 
Party may have his Remedy at Law; beſides, the Effect of 


this Covenant is, that they ſhall not make uſe of that Defence 


which the Law allows to every Subject. Suppoſe they had co- 


venanted to refer all Diſputes to Arbitration; yet ſure they 


might have ſued in Weſtminſter-Hall. In Styftead's Caſe, the 


Mortgagor not only covenanted, but made an Affidavit, that he 
would not redeem, yet he. exhibited a Bill and was decreed to 


redeem : And if Parties are relieved againſt Covenants that 
rob them of the Liberty 


them of their legal 


Rule, that where an Account is to be taken, all concerned in 


that Account, are to be made Parties to it; now this Bill is to 


have an Account of an unlicenſed . Trade carried on by feveri 


Supercargoes, whereas if any one of them has ſatisfied the 


of ſuing in common with other Sub- 

jects, much more ſhall they be relieved againſt thoſe that deprive 
Defence, in caſe they are ſued by others, 
As to the ſecond Plea in Bar of the Account, it is a gener! 


Plaintiffs, it is ſufficient, and there is an End of the Company 


inſt the Defendant Bumſtead, he might be decreed a Satis- 


action over, againſt the others, to prevent a Circuity of Action. 
And that the Load might be laid equally on all, whereas if the 
Defendant Bumſtead ſhould bring his Bill againſt the Repre | 


Demand againſt the reſt ; or if the Company ſhould prevail - 


ſentatives of the other Supercargoes, they might ſhew they 


had made the Company a Satisfaction, and this Decree would 


not bind them. As to the third Plea, the Plaintiffs by their 
Bill, demand the whole, though they have a Right only to _ 


Part, and though they could not compel the Attorney Gene- 


ral to join with them, they ought at leaſt to have made hin 


A Defendant, 
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Mr. Wills. 2; 
Our Plea to the Diſcovery is undoubtedly good, if the Co- 


venant does not ſtand in our Way, and that certainly ſhall not 
bind the Defendant, if one directs by his Will, that if any of 


the Legatees conteſts the Will he ſhall loſe his Legacy, he may 


do it notwithſtanding, or if a Tenant covenants, that if his 


Landlord diſtrains, he will not bring a Replevin, yet he may 


replevy, and conſidering the Nature of this Covenant, your 
Lordſhip will not carry it further than the Letter, which is, 
that if within ſix Months after the Return of the Ship, a Bill 
ſhould be brought, they would not plead or demur to it. But 


this Bill is brought long before the Ship came Home, and there- 


fore is not the Bill, they covenanted not to plead, or demur 


to, ſo that this Covenant is out of the Caſe. As to the other 


Pleas, the Charge is againſt all the Supercargoes, for carrying on 
an unlicenſed Trade in Confederacy, and therefore no Account, 
or Relicf, can be prayed againſt any one of the Confederates 


without bringing all before the Court, and the Company only 
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A Tenant may 
replevy, though 
he covenants not 


to replevy. 


bring the Bill, whereas we are accountable alſo to the King 


of Great Britain, and to the King of Spain. 


The Lord Chancellor being of Opinion for the Plaintiffs, 
and obliged to go to Council, would not hear their Counſel, 
but over- ruled the firſt Plea, becauſe it was contrary to what 
the Company had provided againſt, by an expreſs Covenant, 


and which it was lawful for them to do, and the like Plea was 


over-ruled by Lord Macclesfield, after great Deliberation, and 
Hearing of Counſel in the Caſe of the Eafi-India Company a- 
gainſt Naſh and Atkins, But his Lordſhip ſaved the Benefit 
of the ſecond Plea to the Hearing, though it appeared that the 


Covenant was joint, and ſeveral, and over-ruled the third Plea, 


becauſe the Kings of Great Britain and Spain, were only intit- 
led to Share of the licenſed Goods of the ſaid Ship, but the Bill 
is for an Account of Goods not licenſed. SE 


| he: You may prefer the ſame Petition to: the Lord Chancellor, | 
- that has been diſmiſſed by the Maſter of the Rolls, for it is in 
5 Nature of an Appeal, and the Party has no other Remedy. 
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The Supercar- 


goes covenant 
with the South 
Sea Company, to 
anſwer any Bill 
they ſhall file a- 


gainſt them, and 


not to plead or 
demur. This Co- 
venant ſhall bind 
them, tho' the 


Diſcovery may 
ſubject them to 


Forfeitures. 


2 Vern. 244. 

1 Vern. 109, 127, 
Hardr. 137, 201. 
2 Chan. Caſ. 198. 
Nelſ. Fol. Rep. 


in Canc. 117. 


Vou may prefer 


a Petition to the 
Lord Chancellor 
that has been 
diſmiſſed by the 
Maſter of the 
Rolls. 
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Caſe 49. 


At the 
Chancellor's 
Houſe. 
Lord Chan- 
cellor. 


being recovered of his Indiſpoſition, and he appea 


The Lunatick 
being recovered, 


and examined in 


Court, the Com- 
miſſion was ſu- 
perſeded, and the 
Recognizance of 
the Committees 
ordered to be va- 
cated, the Luna- 
tick declaring 
they had given 


him a fair Ac- 


count. 


Poſt. Caſ. 183. 


Caſe 50. 


At the 
Chancellor's 
Houſe. 


15 Lord Chan- 


cellor. 


An Affidavit of 
the Bankrupt, 
worn before a 
Maſter extraor- 
dinary in Cork, 
was allowed to be 
Courts of Law 
will allow anAf- 
fidavit ſworn be- 
fore a Conſul, to 
be read, 
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Friday, Ane 20. 
Petitions in Commiſſions of Lunacy. 
Ex parte Bumpton. 


R. Bumpton's two Siſters were appointed Committe 
of his Perſon and Eſtate, and they now joined wit 
him in a Petition, that the Commiſſion might be ſuperſedes 


the Inquiſition quaſhed, and the Bond vacated, the Lunatic 


and was examined by the Lord Chancellor, but his Lordſhi 
doubted whether he could vacate the Recognizance of th 
Committees, becauſe it did not appear judicially to the Cour, 
that they had performed the Condition, and aſked the Opini 
on of the Attorney General who thought it might be don: 
and that it ſufficiently appeared the Condition was performe 


becauſe Mr. Bumpton, who was the only Perſon intereſted, wi 


in Court, and had declared himſelf well fatisfied, that his Si 
ters had done their Duty and given him a fair Account. Ani 
an Order was made according to the Prayer of the Petition, 


Saturday, December 21, 
Petitions in Commiſſions of Bankrupts. 
Ex parte Rudadack. 


Mi HE Lord Chancellor allowed an Affidavit of the Bank 


rupt, ſworn before a Maſter extraordinary in Cor, u 
be read: And declared he had known an Affidavit ſworn be. 


fore one of our Conſuls abroad, allowed to be read by th: 


Courts of Law. 


red in Cour, 
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Monday, December 23. 


Petitions in Commiſſions of Bankrupts. 


Ex parte Gazalet. 


| FH IS Petition coming on again for Judgment, the Lord 


1 Chancellor ſpoke to this Effect. By the 7th Geo. I. ch. 31. 
Perſons, who have taken Securities for 
End of three Months, or other future Days of Payment, of any 
Perſon who ſhall become a Bankrupt, and which Money ſhall 
not be due, and payable, at ſuch Time as he becomes a Bak- 


in the Act, nor can any Intereſt be deducted for it, as the Sta- 
tute requires, but ſuch Creditors are in the ſame Condition they 
were before the Act, and when the Contingency happens, they 
may come in for ſuch Effects as remain undiſtributed. This 


is not Debitum in præſenti, ſolvendum in futuro, and perhaps 


never may be a Debt, and muſt the Eſtate wait for ever, the 
krupt too may be a whole Man when the Contingency 


| Happens, and his Certificate will not be a Bar to the Action, 


If the Plaintiff ſets forth the Bond and Condition in his De- 
claration, for then it will appear, the Debt did not become 
due till after the Certificate ; as was lately adjudged in B. R. 
in the Caſe of Tull and Sparks, and therefore I diſmiſs the 
Petition, RET „ = 


And two other Petitions of Chame! and Bateman were re- 
reſerved for Judgment at the ſame Time. The Petitioners 


Full Diſtribution of the Effects. The Obligees had put in their 


Claim before any Diſtribution, but were not allowed by the 


Commiſſioners to prove their Debts, or come in as Creditors, 


a Dividend was made, and then the Contingency happened, and 
the Lord Chancellor ordered, that they ſhould come in as Cre- 


* 


; ditors for a ſhare of what remained undiſtributed, but fo as not 
dT o diſturb former Dividends, 


Ex 
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Caſe 51. 
At the 
Chancellor's 
Houſe. 


Lord Chan- 
cellor. 


See ant. Caſ. 15. 


oney, payable at the 


rupt, ſhall be admitted however to prove their Bills, or other 
Securities, as if they were made payable preſently, and not at 
a future Day, and be intitled to a rateable Part of the Bank- 
rupt's Eſtate, deducting only Intereſt at the Rate of five per 
Cent. to be computed from the actual Payment thereof, to the 
Time ſuch Debt would have become payable. This Caſe of a 
Bond payable at a future Day upon a Contingency, is not with- 


A Bond payable 
at a future Day 
on a Contingency 
is not within 
7Geo, 1. ch. 31, 
and cannot be 
proved before the 
Commiſſioners of 
a Bankrupt, be- 
fore the Contin- 
gency happens. 


A Bankrupt can 
not plead hisCer- 
tificate to an Ac- 
tion brought on a 
Bond dated be- 
fore his Bank- 

rupcy, but on » 
Contingency did 
not happen till 
after his Certiſi- 
cate, 


were Creditors by Bottomry Bonds, which were dated before 
any Act of Bankrupcy, and became forfeited after, before a 


If a Bond ona 
Coutingency be- 
comes due before 
all the Effects 
are divided, the 
Obligee ſhall 


come in as aCre- 


ditcr to what re- 
mains to be di- 
ſtributed. 
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Caſe 52, Ex Parte Coke and Tucker, 
At th oy | F 
Chancellor's ; — And, hs 
— Houſe, | | ns | 
Lord cha- Ex Parte Prieſtland. 
cellor. | 5 | Wy | ES, . | = 5 
T HERE were two Copartners, and one becomes a Ban. 
J rupt, and the joint Creditors took out a Commiſſion a- 7 


Joint Creditors 
ſhall be firſt paid 
out of the joint 
Eſtate of the 
Bankrupt; and 
ſeparate Creditors 
out of the ſcpa- 


rate Eftate, but 


each ſhall come 


in for any Sur- 


plvs of either, 


to belong to the ſeparate Eſtate, ſhould be delivered to the Aſ. 


2 Vern. 706. 


But ſee 2 Chan, 


Caf. 139, contra. 


; Caſe 53. 


At the 


Chancellor's 


Houſe 


Lord Chan- 


cellor. 


belong to the joint Eſtate, ſhould be delivered over to the Al. 


or if any Surplus of the ſeparate, to the Payment of the joint < 


444 „„ . _ 


gainſt him, and Coke and Tucker were choſen Aſſignees, and © 
they ſeized all the joint, and ſeparate Effects of the Bankrupt; þ 
and the ſeparate Creditors took out a ſeparate Commiſſion, and the Cc 
choſe Tucker and Prietland Aſſignees; and Prięſtland brought Briber 
Trover againſt Coke, for the ſeparate Eſtate ; and Coke and vited 


Tucker petition to ſtay the Action at Law, and Prięſtland pre- "tended 


ferred a croſs Petition to be at Liberty to proceed. 


And the Lord Chancellor ordered, That it ſhould be referred and M 
to one Commiſſioner of each Side, to take an Account of the was m 
Effects belonging to the joint Eſtate, and of the Effects belong- 
ing to the ſeparate Eſtate; and that what ſhould be found to 


ſignees under the joint Commiſſion, to be by them applied to 
the Satisfaction of the joint Creditors; and what ſhould be found 


ſignees under the ſeparate Commiſſion, for the Benefit of the 
ſeparate Creditors, and if any Surplus remained of the joint Eſ. 
tate, it was to be applied to the Payment of the Separate Debts, 


Debts. 
At the Sittings in Chancery baſins Hillary Term, 1728-9. 
Wedneſday, January the 1 5th. 
#4 Pleas and Demurrers. 
Milabore & al, verſus Parker & al. 
"IG Mr. Attorney General for the Defendants. 


T HE Bill ſets forth, that Lord Fitzwilliams and M, 
Wortley Montague being deſirous to ſerve in Parliament f 
the City of Peterborough, they agreed with the Corporation, 
that my Lord Fifzwi/hams ſhould give 1000 J. and Mr. M-. 
tague 500, to build a Bridge, and repair a Gallery in the Church, t 
and the Plaintiffs Vilabore and Delarine, two of the ſaid City, FR 
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73 gave two Notes to the Defendants, who were Members of the 


LE: Corporation, one of which was to this Effect. We do acknow- 
edge to have received 1000 J. for the building a Bridge, and re- 
pairing a Gallery in the Church, which we promiſe to pay to 


_ N 2 ap. 'y * c % * 
. 


fte ſame Uſes, and the Overplus, if any, to ſuch publick Uſes 


e 
FFF 


of the City, as ſhall be appointed by the principal Inhabitants ; 
And the other Note was an Acknowledgment of the Receipt of 
Fool, for the like Purpoſes. And the Bill charges, that theſe 
Notes were given, upon the Defendants engaging to uſe their 

Intereſt in the Corporation for Lord Fitzwilhams, and Mr. 
- "Montague, and that the Money was to be paid, only in caſe they 

pere returned to ſerve in Parliament for the ſaid City; that the 
faid Candidates never paid any Money to the Plaintiffs, and that 


the Conſideration was not expreſſed in the Notes, to hide the 


"Bribery and Corruption: That the Defendants afterwards in- 
vited Sir Edward Obrien to ſtand for the ſaid City, and pre- 


| tended they would not return the other two, unleſs Mr. Mon- 


tague would alſo give 10001. which not being complied with, 
the Defendants by the Oppoſition they gave Lord Fitzwilliams, 
and Mr. Montague, obliged them to ſpend about 40007. (which 


was much more than the Notes were given for,) and Mr. Mon- 


fague loſt his Election, and the Defendant the Sheriff delivered 


his Precept to a wrong Officer, who returned Sir Edward O- 


brien, who made the City a Preſent of 1000/7. and that the De- 
fendants pretend they cannot give up theſe Notes, becauſe they 
were given for the Benefit of the ſaid City ; but an Information 
has been filed againſt the now Plaintiffs at their Relation to have 
them eſtabliſhed : The Bill therefore prays, that the Defen- 
dants may diſcover the Conſideration for which theſe Notes 
were given, and may deliver them up. And as to ſuch Part 
of the Bill as deſires the Defendants to ſet forth, whether there 
was not ſuch an Agreement, to return Lord Fitzwilliams and 
Mr. Montague? or what was the Conſideration of the Notes? 
The Defendants demur, becauſe the Cognizance of all parlia- 
mentary Affairs, or of any Agreement to return Members, be- 
longs to the Houſe of Commons, and becauſe this Diſcovery 
might ſubje& them to the Puniſhment, and Cenſure of the ſaid 
Houſe: And as to that Part of the Bill which prays a Diſcovery, 
Whether Sir Edward Obrien did not give 10000. to the ſaid 
City? They demur, becauſe the King ought to have been made 
2 Party, by Information, or Sir Edward Obrien at leaſt, to ſee 
bow his own Charity ſhould be diſpoſed of: And the Defen- 
_ © dant the High Sheriff demurs to the Diſcovery of any Miſbeha- 
viour in the Return, becauſe the Diſcovery might ſubje& him 
to the Cenſure and Puniſhment of the Houſe of Commons. 


And we demur alſo to the Relief, And tho' we have brought 


an Information in the Name of the Attorney General, againft 
the now Plaintiffs, to have the Money due on the Notes laid 
out, and diſpoſed for the Benefit of the City, yet that Informa- 
tion cannot be taken notice of in this Cauſe, but it muſt be judged 
« | Re) X | of 
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An Information 
is drought for the 
Payment of two 
Notes given for 
publick U ſes, and 
to have the Mo- 
ney applied, the 
Defendants to 

the Information 

file a Bill againſt 
the Relators, to 


diſcover the Con- 


ſideration of the 
Notes. Q. If 
they can demur 
to the Diſcovery, 
becauſe it would 


ſubject them to a 


Penalty ? 


of as it ſtands on their Bill, and our Demurrer. The Agree. 
ment to give theſe Notes is, as they ſet it out, a corrupt Agree. 
ment examinable by the Houſe of Commons, and therefore oy 
Demurrer to a Diſcovery is proper, for we are not obliged n 
diſcover what would ſubject us to a Penalty, whether it is py. 
niſhable by Common Law, Statute, or the Houſe of Commons. 


But if we ought todiſcover, our Demurrer to the Relief prayeſ 


is good, for where the Agreement is corrupt, this Court a. 
ways ſtands neuter, and ſo do even the Courts of Comma 


Law; for if one brings an Action for Money had and receive 


by the Defendant for the Plaintiff's Uſe, and which was inde 


paid by the Plaintiff on an uſurious Contract, the Law will ng 
let him recover on this Action, becauſe both of them were «. 


qually guilty : And we demur to the Prayer of the ſpeciti; 


Application of the 1000/7. given by Sir Edward Obrien, becaul 


the Agreement is a corrupt Agreement; and becauſe the Ove. 
plus of the Money for which the Notes are given, is to be 7 
plied to ſuch publick Uſes as the principal Inhabitants ſhall ap. 
ene, and they are not made Parties; for this Reaſon alſo . 
emur. | | | | : 


Lord Chancellor. 


Il! Will reſpite the Demurrer, till the Information comes to: 
Hearing, tho? you give it the ſpacious Name of a Charity, i 


s a plain Corruption. But ſince an Information is brought, hon 


can I relieve the Plaintiffs, 


Mr. Solicitor General for the Plaintiffs, 


We ſhould be ſatisfied if the Relators in their Information 
would conſent to be examined for us; but it we ſhould offer 
examine them, they would demur, as they do now to our Bil, 
and we aim at a Diſcovery, more than a Relief, and do not fe 


the Information, 


Mr. Attorney General. 


An Information was brought to me ſigned by Counſel, «_ 
1500 l. given to publick Uſes, which, to be ſure, I would 1 
have ſigned, if I had known on what Conſideration the Note 
were given; and when the Detendants to the Information, tht 
now Plaintiffs, applied to me to ſtop Proceedings on the Infor | 
mation, I ordered an Attendance, at which they only produces 
an Affidavit, that theſe Notes were given upon a Conſideratiot 


which had never yet been performed; which I told them the 


might inſiſt upon very properly in their Anſwer ; but they di. 


cloſed nothing to me of what they now charge by their Bill. 


Lord 


| might have ſatisfied them, and that they had brought a proper 
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Lord Chancellor. 
Let the Cauſe ſtand over to the next Day of Demurrers, to 


ſee whether the Defendants the Relator, in the Information, 
will ſubmit to be examined as Witneſſes to the Conſideration 
for which the Notes in Queſtion were given; or both Sides may 
in the mean Time attend Mr. Attorney General, to know his 
"Pleaſure, whether it be proper to proceed on the Information: 
And all Proceedings are to ſtay in the mean Time. 


* Dhegetoft & al, verſus The London- 


Aſſurance, & al}. 
January the 15th, 1728. 
HE Plaintiffs are Foreigners, and Copartners, who fitted 


out a Ship from Offend to China, and back again; and 
the Defendant D' Goniegb their Agent, inſured the Ship and 


Cargo here in England by the other Defendants, and took the 

Policy in his own Name, The Ship proceeded on her Voyage, 

and called in at Bencolen, where the Governor ſeized her as an 

| Interloper, and diſpoſed of her and the Cargo. Upon which, 
the Plaintiffs brought this Bill, ſetting forth, That the Policy 
was taken in the Name of D'Gonzegh their Truſtee, and that 
he refuſes to let them ſue the other Defendants in his Name: 

That the Facts happened abroad, and that their Witneſſes, who 


could prove them, were beyond Seas ; and therefore they pray 
a Diſcovery, and Relief. And the Defendants demurred to the 


Relief, and their Counſel ſaid, That the ſame Demurrer was 
allowed by his Lordſhip the 15th of January 1727, in the Caſe 


of D'Sihoa verſus Wall and others, where the Policy was on a 


Portugueſe Ship, and it was ſuggeſted in the Bill, that the Wit- 


neſſes were Portugueſe, and lived abroad, and that the Ex- 


pences of bringing them over on a Trial would be more than 
the Cauſe would bear, and that their Truſtee would not let 
them bring an Action in his Name; yet his Lordſhip was of 
Opinion, That they muſt recover at Law, as well as they could, 
and had no Title to be relieved here: That it was the common 
Suggeſtion in every Bill, that the Witneſſes were beyond Seas 
That Policies were generally taken in the Name of a Truſtee, ; 


and that if he refuſed. to let the Action be brought in his Name, 
a Bill might be filed againſt him to compel him to it. 


The Counſel for the Plaintiffs inſiſted, That if they had filed 


their Bill againſt the Truſtee only, he would have demurred, 


becauſe they had not made the London Aſſurance Parties, who 


Bill; 


Poſt. Caf, 79, 
& C. -: 


Caſe 54. 
At the 
Chancellor's 
Houſe. 
Lord Chan- 


cellor. 


Eodem die. 


Quere If a Bill 
can de brought 


on aPolicy of In- 


ſurance taken ina 
Truſtee's Name, 
on a Suggeſtion 
that the Wit- 

neſſeslive abroad, 
and that the 
Truſtee will not 
let the Plaintiffs 
bring an Action 
in his Name. 


— — ,,«ꝗꝗ aptrtied 
- 
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The Allowarce 
of the Demurrer 
was affirmed in 
the Houſe of 

Lords on Mondqy 
the 1ſt Day of 
February 1730. 


Poſt, Caſ. 106. 


Caſe 55. 


At the 


Chancellor's 


Houſe. 


Lord Chan- 


cellor. 


becauſe by the ſtanding Rules of this Court, the pe 
tate is to be applied firſt to pay Debts, and becauſe if the Re. 

preſentative of the perſonal Eſtate was made a Defendant, h- 

might ſhew, he had ſatisfied the Debt. 


Bill; and that they ought either to have the Liberty to uſe the 


. Ann. Ft 


Name of the Defendant their 'Truſtee, or to have a Remedy a. | 
gainſt the other Defendants ; that the Demurrer ought to be 


over-ruled, becauſe poſſibly the Court might think proper to 
relieve them at the Hearing; but if the Demurrer ſhould be 
allowed, they would be out of Court, and ſo loſe even the Re. 
lief againſt their Truſtee, which they were plainly intitled to. 


Lord Chancellor, 


At this rate all Policies of Inſurance would be tried in this 
Court, for they are generally taken in the Name of a Truſtee, | 
and are made on Ships going abroad, and the Witnefles live a. 
broad. Let the Demurrer be reſpited, till the Defendant D' C. 


niegh has put in his Anſwer, and on the 21ſt of November 1729, 


the Demurrer was allowed. 
Thurſday, January the 16th. 
Pleas and Demurrers. 
D' Aranda verſus Whittingham. 


brings his Bill againſt the Heir of one, and the Executor of the 


other Obligor; and the Defendant the Heir, demurred, becauſe 
no Adminiſtrator or Executor of his Anceſtor was made a Party 


W © became jointly and ſeverally bound in a Bond 9 
the Plaintiff; both the Obligors die, and the Plaintif 


to the Bill: And it was argued, That this was a good Demurrer, 


Mr. Lutwych for the Plaintiff, 


rſonal E. 


We ſet forth by our Bill, that the Inteſtate abſconded for k. 


veral Years before he died, and that we do not know where he 
died; that the Defendant, who was next of kin, refuſed to tale 
out Letters of Adminiſtration, and that we, as principal Credi- | 
tors had applied to the Prerogative Court, and were oppoſed by 
the Defendant, and denied Adminiſtration, becauſe we couli _ 


not prove that the Inteſtate left Bona Notabilia. That we after: 


we likewiſe failed of Adminiſtration, becauſe we could not 


_ wards applied to the Conſiſtory Court of Bath and Wells, where 


prove he died in that Dioceſe, and that the Defendant refuſed to | 


diſcover where the Inteſtate died. And this general Rule 


(which is a Hardſhip on the Plaintiff, that he muſt make th: | 


Repreſentative a Party, when at Law he might ſue the Her 
alone) 


the! 


land, 
of the 
| Fenda! 
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5 . 


alone) is not ſo ſacred, but that the Court diſpenſes with it in 
many Caſes; in the Caſe of Buchley and Eaton, the Maſter of 
the Rolls made a Decree againſt the Heir, for the Payment of 
"2 Bond Debt, tho' the Widow the Adminiſtratrix was not made 
= Defendant, becauſe ſhe was in Ireland. And they ought not 
0 demur for this Reaſon, becauſe it is not a Thing of abſolute 
; Neceſſity, but there are ſeveral Excuſes which the Court are to 


dge of at the Hearing, as that he is beyond Sea, not to be 


found, or the like. 
5 ? Lord Chancellor. 


* 


5 A Debtor by Bond dies, leaving no perſonal Eſtate, ſo that no 
Body will adminiſter to him, muſt an honeſt and fair Creditor, 
who ought always to be favoured, be obliged to take out Let- 


ters of Adminiſtration to him, and thereby ſubje& himſelf to 
the Suits and Actions of all the other Creditors, tho' never fo 


vexatious? But as the Defendant who had the Right, oppoſed 


the Plaintift in taking out Adminiſtration, and would not diſ- 


cover where the Inteſtate died, or adminiſter to him, I may 
over-rule this Demurrer, without breaking in upon the general 
Rule, and without Prejudice at the Hearing, for went of Par- 
2 Lev. Cock verſus Crofs. 
3 Lev. Haight verſus Langham. Supplem. to Wentw, 3 57. 


ties. I Fern. gg. 2 Lern. 195. 


Saturday, January 18. 


The Second Seal before Hillary Term. 


MOTIONS. 


Anonymus. 


AA Writ of Execution of a Decree, was by Order ſerved on 


the Defendant's Clerk in Court, he being gone to Tre- 


land, and an Attachment was taken out for Non-Performance 
of the Decree. And Mr. Attorney General moved for the De- 
fendant, that he might enter his Appearance with the Regiſter, 


that the Plaintiff might file Interrogatories, and that a Commiſ- 
fion might be granted to Ireland to examine him to the Con- 


tempt, being the only Method could be taken, fince he could 
not, according to the Courſe of the Court, be examined in Per- 


ſon, And an Order was made accordingly. 


Y Anonymus, 


The Heir may 
be ſued alone if 
the Repr<ſ-nta- 
tive is cut of the 
Kingdom. 


The Heir of the 
Obligor demurs, 
becauſe his Ad- 
miniſtrator wes 
not made a Par- 
ty, and the De- 
murrer was over- 
ruled, becauſe he 
would not admi- 
niſter himſelf, 
and had oppoſed 
the Plaintiff in 
taking out Ad- 
miniſtration as 
principal Cre- 


ditor. 8 


Caſe 56. 
At the 
Chancellor's 
Houſe. 


Lord Chan- 


cellor. 


An Attachment 
deing taken out 
againſt the De- 
fendant in Ireland, 
ſince he could 
not be examined 


in Perſen to the 


Contempt, a 
Commiſſion was 
granted into Te- 
land to examine 
him, 


1 Vern, 187, 


— an 


——.— 


— 


— ' a 


Caſe 57. 


At the 
Chancellor's 
Houſe. 

Lord Chan- 
cellor. 


Eodem die. 


A Prochein amy 
ſhall not be o- 
bliged to give Se- 
curity, becauſe 

he is a privileged 


Perſon. 


Bee ant, Cal. 30. 


Anonymus. 


Motion was made that the 2 
leged, as Steward to the Duke of Bedford, might gy 
curity to pay Coſts, or a new one be appointed. 3 


Lord Chancellor. 


I ſhall not grant ſuch a Motion, but on Affidavit, that 
Prochein amy 1s inſolvent, or in mean and doubtful Circy 
ſtances; for a privileged Perſon is ſubject to Coſts, but he? 
have no Privilege, becauſe the Duke of By! 


in amy being prix. 


the Steward can 
ford is a Minor, 
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Friday, Jonny the 24th, 


 Water-courſes ſet forth in the Bill, 
Plaintiffs. 5 


F Kt Innys, the Earl of Radnor, Mr. Tre- 


V s, and — Defendants. 


Mr. Attorney General for the Plaintiffs. 


Y : " eſtabliſhed by a Decree of this Court. To which Purpoſe 


- Mannor of Glantuan | in Cornwall, and of a Waſte called North 
Downes, belonging to the ſaid Mannor, in which are ſeveral 
Copper Mines. That the Defendants are ſeized of a Farm 


: Mannor by a Water-courſe called Black Wherry Water, and 
: ] — that the ſaid Water has belonged to the Lord Palmouth, and 
"thoſe under whom he claims, Time out of Mind, that the 
ſaid Lord Falmouth, was ſe Zed of ſeveral ſtamping Mills, erect- 


5 = 


<P 
3 


9 ed Viſcount Falmouth, and others, in t Cour 
the Name of themſelves, and the reſt 
of the Proprietors of the Mines, and 


= H E End of this Bill is for an Injunction, to quiet the 
Plaintiffs in the Enjoyment of their Right, and to have 


the Bill ſets forth, That Lord Falmouth is ſeized in Fee of the 


3 ed on the ſaid Waſte, to the Number of five and twenty, and 
that 


. Caſe 5 8. 


Lord Chan- 
cellur, 


3 called Kerry Wherry Farm, which is divided from the ſaid 


De Term. S. Hill. 1728-9. | 
that on the cther Side of the Water there was not one ſtamp. 921 


ing Mill, though thoſe Mills are of. great Profit and Advantagę | A 


2 > iſ 

2-4: In, 

IE wy 
$2 [ 4 
A 1 o 7 1 ; . * 
„ 
. 5 

® ; 


" _ ee ny 1 ald Mill: N leaſed to one Schy. 7 78 t 
lars for ninety nine Years, and that for turning the Water u I 
theſe Mills, a Wear was erected called Stamp Head , 
that Mr. Foſter leafed theſe Stamping Mills from my Lord E 
mouth, and the Mines being frequently overflowed, he erect e 
an Engine for the draining of them, and two Wears called E. ui 
gine Head Wear, and Tuttle Foo! Head Wear, and that g 
End of the Wears was always fixed on Kerry Wherry Side, W 


by theſe Works, till on the 29th of May 1723, when th n: 
Mines were in full Work, Mr. Innys in a violent Manne ® 
broke down the Engine Head Wear, and Little Pool Hel beſſit 
| Wear, and thereby diverted the Water which ſerved - tlie fii an h 
1 | Engine and Mills, whereby the Work was ſtopped all the Yer bring 
l * following, and made a new Adit in the Mines called the G . PU 
| | and I beel Folly Mines, and by ſo doing, diverted the War? Cond 
= from going into the old Adits : And that theſe Mines beg 
=_ worn out he could have no other Aim and Intention, than? M 
= _ diſtreſs the Plaintiffs ; that Little Pool Head Wear was ered © ha 
by the Adventurers, about foùrteen or fifteen Years ago, by th! 0 
Conſent of thoſe under whom the Defendants claim, that th 
Defendant Innys cut ſeveral Trenches on his Side, to divert th 
Water, which were of no Uſe or Service to him, but oh - * 
1 made the Water run to Waſte. This, my Lord, is the Plan- 
1 | tiff's Right to the River, Wears, and Adits; theſe are the ſet þ Bu 


Wo ral Diverſions and Obſtructions of the Defendants, our Rig 
= to the Waters, appears from our long and quiet Enjoymen 
which we have fully proved: And can it be ſuppoſed, that u 
a River of ſo much Uſe, in a Country abounding with Mine, 
there ſhould be twenty five Mills on one Side of the River, an 
none on the other, it thoſe on the other Side had any Right u 5 R 
the Water? The Fact ſpeaks itſelf, that they had no Right, 74 68 
ſince they never attempted to erect any: And the Defendam 
Innys doth not pretend any ſuch Enjoyment of the River, nf 
denies ours, but ſays, we enjoyed it only for the Uſe of ou: 
Mills, and that we cannot now claim it for the Uſe of our El- 
gine, which is but a late Erection, but ſurely if we have h! 
Time out of Mind a ſole Uſe of the River, we may employ it 
in the playing of Engines, or any other Uſe we pleaſe, an! 
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ven the ſeveral Diverſions of the Defendant muſt be an Injury 


„ 5 4.5 e 3 A. 
n 
12 


by. v2 Fo our Right. As to breaking down the Wears, he ſays the 


4» 


u Hank on that Side is his, but it doth not appear by the Proofs, 
Z*ZFhoſe Soil it is, and it may be the Plaintiffs ; but ſuppoſe it 
e Defendants, this is no Excuſe for his breaking them down, 
qr Engine Head Wear has been erected many Years, and been 
uietly enjoyed, which is the ſtrongeſt Evidence that the Plain- 
r has a 
an, ie Defendants, and Little Pool Head Wear; was erected about 


u, dow, nor any Pretence of having a Right to break it down. 
And as to the Adits, they have from Time to Time run into 


, Afterwards Lord Macclesfield made an Order, that the Premiſſes 
> *Hhould be repaired, and put in the ſame Condition they were 


7,1 Ceffity to come into a Court of Chancery, and the Plaintiffs 
{x Lan have no adequate. Remedy elſewhere, tho' they were to 
ven bring ever ſo many Actions, but the only proper Remedy is 
nl put a Stop to the Wrong, and reſtore Things to the old 
* Mr. Serjeant Shepheard inſiſted, that the Plaintiffs ought firſt 


If a Bill is 
brought to be 
quieted in the 
Enjoyment of a 
Water-courſe, 
and of Wears for 
working of 
Stamp-mills and 
Mines, diverted 


and broke down 


by the Defen- 


dants, the Court 


will grant an In- 
junction before 
Anſwer, and 

make an Order 
on the Defen- 
dant, to put the 
Premiſſes in the 
ſame Repair they 
were before the 


Injury, 


to have aſcertained their Right by a Trial at Law, and that in 
the Caſe of Taylor and Hales, when the Plaintiffs Counſel moy- 


A Bill may be. 
brought to be 
quieted and eſta- 
bliſhed in theEn- 
joyment of a 


Mine or Col- - 


liery, before the 


be dd for an Injunction, they produced an Exemplification of the 
++ Verdict. and that after they had prevailed at Law, they might 
onh bring their Bill to have their Right eſtabliſhed. 5 
* 5 But Mr. Solicitor General mentioned the Caſe of Foſter and 
ol Saul, and the Lord Chancellor agreed, that it was ſettled o- 
4 therwiſe, in the Caſe of Mines and Collieries leſt the mine 
ra mould be ruined in the mean Time, and his Lordſhip declared, 
ing that if the Plaintiffs ſhould be obliged to proceed at Law on- 


5 , there would be infinite, and endleſs Actions of Treſpaſs, but 
chat this Court only could give them a proper, and adequate 
& Remedy, by quieting them in the Enjoyment of their Right, 
= reſtoring Things to their old Condition, and eſtabliſhing their 
Right by a Decree, But then whether the Plaintiffs had the 
Right or not, that they inſiſted on, muſt be tried by Iſſues, and 
at he would not determine it by the Depofitions, 


2 


nor 


En- By ; 


Mr, 


Right is eſta- 
bliſhed at Law, 
for fear the Mine 
ſhould be ruined 
in the mean 
Time, and a 
proper Remedy | 
can be had in no 
other Court, 


1 Vern. 22, 266, 
308, 312, 354, 
441, a | 


| 2 Vears, and quietly enjoyed by Lord Falmouth, till the 
br 


Chancery vill 


grant an Injunc- 
IE 
ears quiet 
Poſſeſſion, tho 
tlut does _ a- 


mount to a Pre 


ſaiption at Lov, 


| ſole Right to the Water; Secondly, chat they have a Right | b 


occaſioned: Mr. Innys had formerly ſome Share in theſe Mine, 


termine the Intereſt of Innys, and in Revenge he ſets u p thi 
| * to divert the Water. ; 


vas brought to quiet the Plainti 


; Joyment, and the Court was preſſed to direct a Trial before they 


a. ſince it was thought Metab: in Caſe of a private Water | 


fington to his Houſe at Chelſea, and the Lord Cowper ſaid, thi | 


il. 1728.3. 


De Tem. 8. 


Mr. Solicitor General. 


Where there is a. Contratiety of Evidence, Iſſues are ne. | 5 
ceſſary to be tried, before any Ns can be made: But I bn 1 
here, without" directing any, that your Lordſhip will decree for 2 : 7 
us: For our Evidence is poſitive, and uncontroverted, that ther? 
are twenty five Mills on our Side of the River, and none on "I I 
theirs, nor no Inſtance given of their having any 'Uſe of the ki. + 
ver. The next Fact is, that theſe Wears have been ered | => 


ing them down in 1723, and that they were always re- 41 4 J 

ired 5 the Lord Falnauth only, and we ſubmit to your Lord. 7 
87 if theſe are not ſufficient Evidence of a ſole Right to the 1 . 

Ute of the River, and Innys his Interuption in 1723 was thu | "0 | 


as an Adventurer, whoſe Intereſt is determinable at the Will of 
the Lord, and the Mines being ju and put in Order by | 
Lord Falmouth, and his Leſſees his Lordſhip was pleaſed to de. . 


1 4 
* 
» 


Mr. Peere Williams. 


In the Caſe of Finch verſus 2 2 Vern. 300, a BI 


n the Enjoyment of a Wa. 
ter=courſe, on the Evidence, as here, of a long and quiet En- 


granted a 2 wm Injunction, but it was denied, becauſe tte 
Plaintiff had long and peaceably been in Poſſeſſion of it, and 


courſe, it is much more ſo in ours, and therefore we wal. 
your Lordſhi iP will make the Injunction perpetual. And the 
Duke of Bedford claimed a Right to bring Water from Kn. 


after forty or x Years quiet Poſſeſſion, he would oppo: 
Right, the it did not amount to a Preſcription at Law, and 
decreed a perpetual Injunction. 5 


Mr. Serjeant Shepbeard for the Defendant Innys. 
The Plaintiffs inſiſt on three Points, Firſt, that they haves 


erect any Wears they pleaſe, over the River on our Ground; | . 
and Thirdly, that we have a Right to the Waters flowing 
from two Adits belonging to our Mines into this River, aul 
that we have no Right to alter theſe caſual Waters. As to the 
Firſt, If this River is the Boundary of the two Eſtates, then the © 
whole does not belong to them, but we have an equal Right 
to the Uſe, but they endeavour to prove their Right from! 8 
long and quiet Uſage, which would indeed be a 2055 Evidens | 1 


Right, by pulling down the Wears, and if the Plaintiff thinks 
. 


himſelf injured, we thereby give him an Opportunity to try his 
h ittle, but it appears that we had an equal Right with the 


Lord Falmouth, to the Uſe of this Water, not only from its 
4) being a common Boundary, but from our actual Exerciſe of 


"this Right, for we have it in Proof, that whenever any Oar 
was found in the Stream, it was always equally diyided between 
the Lord Falmouth and Mr. Innys, and we ſay, that whenever 
15 1 hey pretended to this Right, they were always interrupted in 
the Enjoyment of it, an that for this Reaſon, our Grand-Fa- 
ther and we were let into a Share in the Adventure, and Mr. 
de Socbolars, who in 1670 built the Stamp Mills, was then in 
Poſſeſſion alſo of Kerry Wherry Farm, but when the ſaid Mills 
eeame afterwards to the Poſſeſſion of Mr. Craig, he paid an 
__ Acknowledgement for this Right, ſo that this Unity of Poſſeſ- 
' > Gon, and our being a Sharer in the Works Accounts for their 
rl dong and quiet Uſage. But Secondly, if they had ſuch a Right, 
it would not give them a Title to erect the Wears, if Scholars's 
En Mills are new Mills, and Stamp Head Wear was built for the 
they Ude of them, they can plead no preſcriptive Right to it, and 
+ much leſs to Engine Head Wear, which was built about twenty 


and Years ago, and to Little Pool Head Wear, which was built about 
ter. (even Years ſince, and theſe were the Wears we broke down, 
b not Stamp Head Wear. And this ſingle Point might eaſily 
* have been tried at Law, we have not medled with the eld 
K. Wear, but only with the two new ones, and the proper Wa, 


that - yas to pull them up, that it might be determined at Law, whe- 


fea ther we had a Right to do fo, or not. As to the Third, It js 
and impoſſible they ſhould have any ſuch Right, from the Nature 
of Adits, whoſe only Uſe is to unwater Mines, and it js neceſ- 


ſary to the due working the Mines, to alter and change, and to 
make new Adits ; for if the Vein changes, or runs deeper, there 
muſt be a new Adit, or it muſt be ſunk deeper ; and they be- 
ez ing only for the Uſe of the Mine, they muſt change as that 
ht does, and when they claim a preſcriptive Right to theſe Wa- 
nds; ders, and that we ſhould not change them, this is in Effect to 
wing claim a Right to deſtroy, and render our Mines uſeleſs, whereas 
and by the Laws of the Stannaries, we may alter theſe Adits as we 
othe© Pleaſe, may make them thro' other Men's Lands, or fink the Vein 
n the © deeper, and as our Vein grew more deep, it was neceffary to 
Right make this new Adit, which coſts us above 160 J. And there 
om Can be no preſcriptive Right to the Adits of Mines, which are 
ence luppoſed to be within Time of Mind. — 


| Lord 


[ 1 
j 
. | j 

i 

i 

b 
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opening two others, they were apprehenſive he defigned to | 


| granted Jun timet. 


This Court will 
grant an Injunc- 


tion, quia timet, 
as, to ſtay Waſte, 

on Affidavit, of 
a Contract for 
the Sale of the 
Timber, a 


ed Courſes of Water th 


not erect other Wears, to turn their Engine; nor is it any Ob-. 


into Poſſeſſion of Kerry Wherry Farm, for theſe Wears are in © 5 


Lord Chancellor. . 
The Plaintiffs have obtained an Injunction to ſtop or one new | =; 
Adit, the Defendant Innys has made, and to reſtrain him from | Z . 


make, can you give me an Inſtance of an Injunction beg 


| Mr, Attorney General. E 
This Court will grant an Injunction to ſtay Waſte on Afﬀi- 


davit of a Contract for the Sale of the Timber, and it is the 5 Dc 
great Uſe of coming into this Court, for an Injunction to "i 
prevent, . þ 


Saturday, ines 25, Mr. Robins. 


tb ap ppours by LutterePs. Caſe, 4 Co. 84, b. that tho' the 5 T 
Plaintiffs had a preſcriptive Right to the Water, they could 


only divert it, as the Preſcription directs; now the old Courſe d B h 


the Water was to the Stamping Mills, and therefore they can - 1 


jection that theſe Wears were erected before Mr. Innys can: 


Nature of a Nuſance, or an incroachment, and whether th 
Premiſſes continue in the fame Hands or are aliened, the Alie- | r 
nees may have Redreſs, or abate it, in the ſame M anner, 2 N hard 


the Perſons in whoſe Time it was done. 50 101. . 2 


e 
- 
2 


Laa Chancellor. . 
2 will not determine the Right of the Parties, but mall d. 5 


rect Iſſues to be tried at Law; one Queſtion in this Cauſe i, 


Whether by Cuſtom, or the Stannary Laws, Adits are ſuch fi | 
they cannot be diverted ? Anotke | 


whole Water belongs to Lord Fa. 


Queſtion is, Whether t 


mouth? If ſo, it is nothing to the Defendants what Ute be | 7 * 
makes of it; but ſtill he cannot injure another Man by laying ii: A.. 
Ends of his Wears on their Lands. As to Stamp Head Wear], Erro 


| ſhould ſuppoſe an Agreement to do fo, becauſe it has been bull tig; 


called Black River Water, as runs between Stamp Head Wa, 5 


and enjoyed above threeſcore Years ; but I cannot do ſo, as 0 


. 


the two other Wears, of twenty, and ſeven Vears ſtanding, "© 8 Ld] 


The firſt Iſſue muſt be, Whether the Lack Falmouth, | 5 Z | 
thoſe claiming under him, have a Right to the whole Wates, | | 
or to the Uſe of the whole Water, of ſo much of the Stream 


and Toes Bri age. 
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wn e, Whether Lord Falmouth had a Right to erect the Wears ? 
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+1 The other Iſſue was, Whether Mr. Innys, and thoſe under 
"hom he claims, have a Right to divert, or draw off the Wa- 


5 3 5 3 er running through the three Adits of Gump, Wheel, Folly and 
TCuolnoth Mines, or any, or either of them, (by making new A- 


+ 5 


gits from theſe Mines, or otherwiſe) from falling into Black 


= Pater River, in ſuch Places as the ſaid Waters, fell reſpective- 
y, into the ſaid River on or before the 29th of May, 1723? 


5 4 The firſt and the third Iſſue was to be put into one Record, 
and his Lordſhip thinking it not reaſonable that a Matter of 


. and Action, to be tried at the Bar of B. R. in which the Lord 
Falmouth was to be Plaintiff, and Innys the Defendant, both 


Iſlues were to be tried by the ſame Jury, and a ſpecial Jury was 
in to be returned, and a View had. Es 


. ; 7 The Council for the Defendant Innys inſiſted, that it was 


hard for him alone to ſtand this Trial, againſt all the Plain- 


b 25 tiffs, and therefore prayed, if the Iſſues were found againſt him, 
he might pray only Niſi prius Coſts, which Mr. Mead ſaid had 


been often directed, but the Lord Chancellor ſaid that it could 

not be done. 1 5 
Munes verſus Gomecera. 

MAR. Attorney General for the Defendant, moved to ſu- 


/ contrary to his Agreement, and after giving two Releaſes of 
Errors. The Defendant Gomecera was bound with the Plain- 


tiff in a Bond of 500 J. to Hubbart, as his Surety, Hubbart put 


the Bond in Suit againſt the Defendant who paid the Money, 


and had the Bond afligned to him, and brought his Action a- 


2M gainſt Munes, and had Judgment, and Munes gave him a Re- 


leaſe of Errors, and yet notwithſtanding brought a Writ of 
Error. And Munes being further indebted to the Defendant, 
they came to a general Account, and Munes gave the Defen- 
dant two Bonds for the Ballance, with Warrants of Attorney 


= to confeſs Judgment, and Releaſes of Error on each Judgment, 


and Gomecera objecting, that notwithſtanding theſe Releaſes, 
be might bring Writs of Error, as he had done on the former 
1 8 Aa Judgment, 


: his Value ſhould be tried at the Aſſizes, ordered the ſaid Iflues 


periede two Writs of Error, brougat by the Plaintiff, 


Iſſues being di- 
rected to be tried 
at Bar, the Court 


would not make 


it Part of the 

Order, that the 
Defendant ſhould 
p'y only Nifi 

prius Coſts, if 
they were found 
againſt him, 


Caſe 59. 


In Court 

Lord Chan- 
cellor. 

Eodem die. 


E . 
” * 
— ou . — 


S. Hill. 1728-9. 


Judgment, IN him that he would not, and yet has 
brought two Writs of Error in the Exchequer Chamber, re- 
turnable this Day, and as that Court cannot try a Releaſe, 
2 the Aid of this Court, we ſhall loſe the Benefit of our 
Releaſes. | | 


Lord Chancellor. 


r have known it indeed, a Queſtion, Whether the Exche- 


bercantryaMat= quer Chamber could try a Matter of Fact? but the Court were 
of Opinion they could. Error indeed in Fact does not lie before 
them by the Statute, but this is not an Error in Fact, but a Ple 
in Bar. No Bill is depending in this Court, no unfair Practice 8 
has been committed here, but only a Writ of Error is ſued out, FRE 
which is a Writ of Right, and would you have me ſuperſede i!: 


ter of Fact. 


on theſe Suggeſtions ? 


Mr. Solicitor General. 


As the Writ iſſues out of this Court, it is proper to apply 
to your Lordſhip, till it is returned into another Court, and 
then indeed, the Application will be proper there, and if there 
has been any Irregularity in the iſſuing out the Writ, or if it 


— 


2 939 
r 
N 

Bk 


A 


iſſues contrary to the expreſs Agreement of the Parties, theſe 


are ſufficient Cauſes to apply to your Lordſhip. An Error in 


Fact cannot be tried in the Exchequer Chamber, becauſe they 


cannot iſſue a Venire ; and tho? this is not an Error in Fact, but 


a Plea in Bar, yet if the Releaſe ſhould be denied, they cannot: 
proceed, becauſe the Court cannot try it, and ſo we ſhould loſe 


the Benefit of theſe Releaſes. And tho' a Writ of Error; 
a Writ of Right (and ſo indeed is every Proceſs) yet nothing ² 
is more common, than where the Parties agree not to bring | 
Error for the Courts of Law to ſet them afide on Motion. 
And ſuch an Agreement may be taken Advantage of in this | 
Court, as well as at Law; for ſure a Man may agree to depart | 


* 


5 L.0o0ůnd Chancellor. 5 
The Courtwoull Let the other Side ſhew Cauſe on Tueſday why theſe Writ 


not ſuperſede, a 


Writ of Error, of Error ſhould not be ſuperſeded, and Proceedings ſtay in the 


from his Right. 


becauſe the Plain 2 

| UF had agreed mean Time. 

not to bring Er- ; | | DR | I 
ror, and had given a Releaſe, becauſe the Exchequer Chamber could not try it, and the Defendant had allowed tht 
Writ, by making the Bail juſtify, See Poſt, Caſ, 67. Cal 70. | 


* 
— — 


E Term. s. Hill. I 728-9. 
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= Andrews verſus Tuckwell. 
bie in Fee makes a Mortgage thereof, and ſur- 


A renders to the Uſe of the Mortgagee, afterwards he ſur- 
renders to the Uſe of his Will, and deviſes the Equity of Re- 
demption in Fee, the Maſter of the Rolls directed an Iſſue to 
= bs Validity of the Will, and the Jury gave a Verdict againſt 
the Will, becauſe it was not atteſted by three Witneſſes. 

Zon the Return of the Poſtea, the Maſter of the Rolls ſaid; that 
2 Deviſe of a Copyhold, was not within the Statute of Wills, 
5 ind therefore in the Caſe of Bodington and Bodington, where a 
Copyhold was ſurrendered to the Uſe of the Will, tho' the 
ill was not atteſted by three Witneſſes, it was adjudged a 
good Appointment of the Uſes, and that the Copyhold paſſed 
pb the Surrender, but where the Equity of Redemption of a 
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Faſe the ſecond Surrender made by the Mortgagor can be of 
1 1 * avail, becauſe it was a void Surrender, and all the Eſtate 
—» ing before out of him, 


an . of ongimas. | 


14 dged in this Canie \ the Authority of 1 Caſe 
IP 7 and? K Der, , box ed by the preſent Maſter of the 
, olls and "Armed on A ppeal by the Lord Chancellor Mac- 


Truſt, for the Payment of Debts, tho' the Creditors ſhall be 
aid according to Priority out of the perſonal Eſtate, which 
Puſt be diſtributed in a Courſe of Adminiftration, and the Ex- 
otor may retain to ſatisfy himſelf, yet neither he, or any o- 
I er Creditor, ſhall come in with the other Credi itors, who have 
ed no Part of their Debt, to be paid the Reſidue of the 
3 ebt in an Average out of the real Eſtate , but the other Cre- 
WWitors ſhall be firſt ſatisfied out of the real Eſtate, in Propor- 
4 Pon to what was received out of the perſonal Eſtate, before 
oe others ſhall be let into any Share of the real Eſtate. 


1 Caſ. 78. Caf. 115. Nelf. Fol. Rep. in Cane. 479. 
3 a 5 2 Fern, 4 2 


Frits 
185 


2 Vern, 763 61, 435. 


And 


ezfeld that where a real Eſtate is deviſed o Execntors in 


Caſe 60. 


At the Rolls. 


A Deviſe of a 
Copyhold is not 
within the Sta- 
tute of Wills, be- 
cauſe it paſſes by 
the Surrender, 
but a Deviſe of 
the Equity of 
Redemption of 4 


Copyhold, is, 


5 "A Fa de is deviſed, of which there can be no ſurrender, it 
T muſt be conſidered as a Deviſe of Lands, and if the Will is 
pot atteſted by three Witneſſes, the Deviſe is void, and in this 


1 Pan, * 
1 Vern. 69. 
2 Chan. Caf, 8. 


tor is part ſatis- 
— our of the 

perſonal Eftate, 
he ſhall receive 
nothing out of 
the real Eftate, 
deviſed in Truſt 
to Executors, till 
the other Credis. 
tors have been 
firſt paid out of 
the real Eſtate, 
the fame Propor- 


tion he received 


out of the - 
| ſonal. 5 


Poſt. Caſ. 180, 


x Chan, Caf. 2, 248. 2 Chan, 
69. Mente. Off. of Ex. 36, 50, 73, 740. 8t. 21 fl. 8. ch. A, Dyer, 234- 


Anonymus. 


_— 


96 


. 


— — 
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Caſe 62. 


Eedem dic 


If Lands are de- 
viſed for Pay- 
ment of Debts, 
the Purchaſer 

need not ſee the 


| Debts paid, o- 


therwiſe if they 
are particularly 
mentioned; but 
Lands charged 


with Debts and 


Caſe 63. 


In Court 
Lord Chan- 


cellor. 


dant Mary Hallet, brings this Bill for an Account of the pe. 


— 


Bill brought a- 


gainſt the Wife 
for a general Ac- 
count, and for a 
gow Account 

$001, received 


in her Huſband's 


_ Life-time, and 
of Jewels, Plate, 


 Houſhold 


De Term: S. Hill. 1728 
* — | — — 


Aus. le 
| | 3 I» his 

F an Eſtate is deviſed to Truſtees to be ſold for the PB. his 
ment of Debts, the Purchaſer need not concern himſelf ) man 
ſee the Money applied, but it is otherwiſe, if the Debts RF ven: 
particularly ſpecified ; but it Lands are charged with the PR im tl 
ment of Debts and Legacies, the Eſtate remains charged i= terp 
whoſoever Hands it comes. 8 R 


Legacies, remain ſo in any Hands. 2 Chan, Caf. 115, 221. 1 Pers. 301. 2 Vurn. 5, 
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N Mr. Solicitor General for the Defendant. 


7 HE Plaintiff as Adminiſtrator, and principal Creditor ne 
Judgment, to Mr. Hallet, late Huſband of the Def, 


IS want 2 
. 
eee 


e 
e 


r N 
N d * 
7 — * 
wy a a SIRE 8 


ſonal Eſtate of her Huſband come to her Hands, in his Li-, 
time, and ſince his Deceaſe, and for a ſpecial Account of hit 7 
Jewels, Plate, and houſhold Goods, and of 800 J. ſhe receinl 
in her Huſband's Life-time. The Plaintiff firſt endeavours ty; 
bring her into a general Account, which was a new Attemp;j ? 

to bring a Wife to a general Account for Money received i) 
her Huſband's Life-time, for as the Huſband cannot bring ſul? 
a Bill, no more can his Adminiſtrator We ſtands in his Pas them 


p * 1 7 , 


then he deſcends to Particulars, and as to the Houſhold Go ; 


the Defendant fets forth, that Mr. Crawley her Brother purchs 5 3 
ſed them from her ZTuband for 200 J. which was their full V-} 


„ ., -- Jne; mat hc atgned them to Lady Crawley their Mother, wo 1 


pitying her Daughter's Circumſtances, whom the Huſband h“ 
25 with eight Children, ſhe permitted her to enjoy the fi! 
Furniture, and at her Death deviſed to her the Uſe of them fu ü 

Life ſeparate and apart from her Huſband, and as to the Plit Sale. 
and Jewels, ſhe ſets out, that by the Marriage Articles ble plied 

— Huſband covenanted, that in Caſe ſhe ſurvived him ſhe ſhoul 2B 

have, and take to her own Uſe, all ſuch Jewels, and-Chambe 7 
plate, as were in her Uſe, and Wear, at any Time during b, 
Lie; this Covenant, the Plaintiff ſays, is no more than that ſ 
ſhould have her Paraphernalia, which by Law ſhe cannot retain 
againſt Creditors, which Conſtruction makes the Covenant of u 

Signification, but the Huſband intended by this Covenant to 

cure that which would be otherwiſe precarious. The Co 

nmant goes farther than the Rule of Law, and makes no Exc. 
tion to her retaining them, tho' there ſhould be cen =o 
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be Plaintiff ſays, this Covenant would be an Inlet to the great- 
EF et Fraud, that a Huſband when he found himſelf involved in 
his Circumſtances, might turn his Effects into Jewels, and let 
his Wife uſe them, and ſo defeat his Creditors of their juſt De- 
mans, but it is not ſaying an ill Uſe may be made of this Co- 
EE venant, that will deſtroy it, but he muſt ſhew it has been done 
in this particular Caſe, and then no doubt the Court would in- 
„ terpoſe, but the ſmall Value of the Jewels not exceeding 320 J. 


_ Huſband's Life-time, and applied it for the Maintenance of her 
ſelf and her Family; her Huſband left her in 1719, with eight 


than ſufficient to maintain them four Years? and ſhe ſwears, 
that ſhe ſold her own Chamber Plate to ſupport her Family dur- 
ing his Abſence, . 


5 0 Lord Chancellor. 

_ TT - | CEL 

> Does the Covenant in the marriage Articles give the Wife a 

ME Property? Can ſhe retain the Jewels and Plate ſpecifically ? 
"by 0 therwile ſhe can only ſtand in the Place of a Covenantee, and 

be paid in a Courſe of Adminiſtration. Suppoſe the Huſband 

had diſpoſed of any of them during Coverture, could the Wife 


1 ray and Plate, as ſhe had in her Uſe or Wearing, at any 

Time during his Life, not ſuch as ſhe had at the Time of his 
Death, and therefore ſhe muſt have either a Property in all of 
Nd:them, or in none of them, and if it gives her no legal Intereſt, 
it muſt ſtand as a Covenant. As to the 800/. it is no matter 
whether it was her's, or her Huſband's, being received by her 
four Years before her Huſband's Death, and ſpent in ſupporting 


the Family; therefore the Bill muſt be diſmiſſed, except as to 


L & fidered as a Creditor by Covenant, and they are to be ſold before 


Sale, is to be paid to the Plaintiff the Adminiſtrator, to be ap- 


: | It plied by him in a Courſe of Adminiſtration, 


\ 


B Db 


hes the contrary; as to the 800 l. ſhe ſays, this was the Pro- 
duce of a ſeparate Eſtate ſhe had of 2 50. a Year, or that if it 
woas not to be underſtood as ſuch, that ſhe received it in her 


Children, whom ſhe maintained till 1723, is this 800 J. more 


5 have brought Trover againſt the Vendee? She is to have ſuch J 


(the Jewels and Plate, as to which, the Wife is only to be con- 


A Huſband by 
Marriage Arti- 


cles covenants, 
that if his Wite 


ſurvived him, ſhe 
ſhould have, and 
take to her own 
Uſe, all fuch 
ewels, and 
Chamber Plate, 
as were in her 
Uſe and Wear- 
ing at any Time 
during his Life, 


this Covenant 


does not give the 
Wife a Property, 
but after the 
Death of the 


Huſband ſhe can 


come in only as a 
Creditor by Co- 
venant, : ; 


5 Ja Maſter to the beſt Purchaſer, and the Money ariſing by the 


Ly 


—— 


Caſe 64. 
Atthe Rolls. 
Eodem die. 


| tingency, and that no Intereſt is due till the Contingency hay 


Time would belong to the Deviſee. But a Bequeſt to a Grand 
Daughter, is a Bequeſt to a Child, and if a Legacy to a Daugh 


A Stand-child is 
Hot to be con- 
fdered as Child. 
Zee Poſt. Caſ. 68. 
2 Chan. Caſ. 26. 
2 Vern. 625. 

A Legacy pay- 
able to a Son or 
Daughter at 21, 
or Marriage, can 
not bear Intereſt, 
but the Child is 
intitled to a 
Maintenance. 
1 Chan. Caſ. 26. 
2 Vet ern, 625, 


One deviſes to 4 


500 l. Proviſo 


| That if the died 5 


before 21, or 
— 8 
gacy ſhould go 
to B, this Lega- 
cy veſts imme - 
diately in A ſub- 
ject to the Con» 
tingency, and 

willcarryIntereſt 


De Term. S. Hill. 1728-9. 


Fane Taylor an Infant, by her Prochein . 


amy, Plaintiff. 


Mr. Gerſt Executor, and Mr. Johnſon & * 


Ux. Reſiduary Legatees of Richar 
Furnival, Defendants. 


Richard Furni val the Grand-Father, in 170 1, deviſed to Jan 


the Plaintiff, and to Mrs. Johnſon the Defendant, his Grand. 


Daughters, 500 J. apiece, Proviſo, that if either of them died he 
fore Twenty One, or Marriage, her Legacy ſhould ſurvive t_ 
the other. And this Bill is brought to be paid the Intereſt « i 
this 500 J. from the Death of the Teſtator. The Defendant h 


his Anſwer inſiſts, that the Legacy is not payable but on a Col. 


pens ; but the Counſel for the Plaintiff argued, that it was 


general Rule, that where a Legacy was deviſed generally, wil 
fuch a ſubſequent Proviſo, that the Principal veſts in the Leg. 
tee immediately, ſubject only to the Contingency, and hl 
carry Intereſt, and veſts abſolutely if the Contingency does nd. 
happen to defeat it; and if Lands had been deviſed in this Man. 
ner, with a Proviſo, that if the Deviſee died before Twenty On, 


or Marriage, the Lands ſhould go over, the Profits in the mea 


ter is made payable at Twenty One, or Marriage, it will bs 


Intereſt in the mean Time. 


But the Counſel for the Defendants denied, that a Grand-chil 
was conſidered, or had the fame Favour ſhewed it as a Chill 
as appeared by the Reſolution of the Lords, in the Caſe of Kell 
and Townſend, 1 Salk. 187, Caſ. 6. and they denied alſo, thati 


a Legacy was made payable to a Son, or a Daughter, at Twent 


One, or Marriage, that they ſhould have Intereſt for it, a 


faid that they were only intitled to a Maintenance. 


. Mafter of the Rolls. 


A general Legacy is to be paid immediately, therefore tit 
oo l. muſt be put out at Intereſt for the Benefit of the Grad. 
Daughter, ſubject to the Contingency; and the Maſter is to fee | 
what is convenient to allow the Father for the Maintenance c? 
his Daughter, but the Remainder of the Intereſt is not ſubx* 


to the Contingency. 
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1 [Adminiſtration ought to be granted to him. 


1 


De Term. S. Hill. 1728-9. 99 


— 


1 Chan. Caſ. 60. 
If an Executor 


It was iir by his Honour in this Cauſe, That if Money 


calls in Money 
placed out at Intereſt, is called in by the Executor without _ out, ut Intereſt 
> Cauſe, he ſhall pay Intereſt for it. he fall po 43 
d r it. 
Nelf, Fol, Rep. in Canc, 457. 2 Chan. Caf, 27, 355 152, 235. i Vern. 196. 2 Vern, 744, 548. 
A t 
And that if a Legacy is out on a Security when the Teſtator . Sew when 
dies, immediate Intereſt from his Death is due for it, and * 
5 only from a Year aſter his Deceaſe, n 
Willy and Poulton. Caſe 65. 
| | | ; At the Rolls. 
od ie. 
F Adminiſtration is granted during the Minority of two L erben 


Perſons, it ceaſes when one of them comes of Age, and daring the Mi 
ceaſes when one 
comes of Age, 


and Adminiſtration is to be rig 


Caſe 66. 
In Court 


Wedneſday, January 29, 1728-9. 


4 Mr. Lad, 1 in Behalf of himſelf, and others Lord Chan- 


cellor. 
the Orphans, and Creditors of the City 4 Ke, 
f of London, Plaintiff. Cre . 
The Mayor, Commonalty, and Citizens of The Bade 
London, Defendants. 9 


Mr. Lutwych for the Plaintiff, 


JY the 5 and 6 of V. and M. ch. 10. a perpetual Fund is 
provided for the Benefit of the Orphans, andthe other Cre- 


Kio of the City of London; the Preamble of which Act ſhews, 
that the City was conſiderably more indebted to the Orphans, 


and other Perſons, than they were able to pay; wherefore the 


Parliament, to give them their Aſſiſtance to pay the ſaid Debts, 
enabled them to raiſe a perpetual Fund for the Payment of In- 

_ "tereſt for the ſaid Debts, at Four per Cent. per Annum, the legal 
Intereſt being at that Time Six per Cent. and that all the Prin- 
cipal and Intereſt due to Chriſtmas 1693, ſhould be computed, 

and caſt into one Sum; and this Fund was to be made up of 

ſeveral yearly Sums, which were to be raiſed by Virtue of this 

Act; the clear annual Sum of 8ooo/. a Year was charged on 

the Lands and Revenues of the City; 2000/. per Annum were 

do be raiſed out of the 


ſubjes perſonal Eſtates of the Citizens; 600 J. 
1 a Year was reſerved on the Leaſe for twenty one Years of the 
| _ convex Lamps, and after the Determination of that Leaſe, all 
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theſe Uſes; two Shillings and Six-pence was to be paid on tte 


Act ſhews, that the whole Money was to be appropriated t 
be applied to make good the former Deficiencies, 


A, 

— 8 
N 
4 1 


Binding of an Apprentice, and five Shillings on his Admiſſi nm 
to his Freedom; and Four- pence per Tun was to be paid on 
all Wines imported into London, after che 24th of June 16943 
Four-pence for Meetage of Coal and Culm, fold by the Chal. - % 
dron, and after the 29th of September, Six-pence more per Chal. 
dron for fifty Years ; and for Coals fold by the Tun, Six-pence © i 
per Tun, from the faid 2gth of September, for fifty Years; ani ñ 
after the ſaid Impoſitions of Six-pence per Chaldron, and Tun X 
were determined, all the Revenues of the City are to Rand 

charged with the further Sum of 6000/7, a Vear. — 


From the 24th of June 1694, to 1712, the annual Fund ws 
every Year deficient, but ſince that Time, it has been mor At. 
than enough to pay the annual Intereſt of 4 J. per Cent. (y very 


the Coal Duty bringing in more than was imagined) fo thi and: 


there remains now in the Chamber of London about 47000] any 
And the only Queſtion is, whether this Overplus ſhall go wv The 


the City of London, or whether it ſhall be applied to make for « 


good the Deficiencies of former Years? And I am ſurprized, then 


the City ſhould make this a Queſtion, conſidering they hal the 
ſpent the Money of the Orphans and their other Creditors, add men 
could only pay them by way of Compoſition ; or how thy they 


can pretend that the Fund is only anſwerable for ſo much d prop 
the 4 J. per Cent. as it will yield yearly, and that if it yield. it th 
leſs, the Orphans muſt bear the Loſs ; but if more, that thy the 
are to have the Benefit. The Act recites_this to be a Compo- othe 
fition, and eſtabliſhes a Fund for the annual Payment of 44 


per Cent. Intereſt, and ſo proportionably, for a greater or leſſer how 


Sum, and all the Money to be raiſed by Virtue of this Act,), Fan 
to be appropriated to this Uſe, and no other; Books of the R.. whit 


ceipts, and Diſburſements are to be kept, and great Penaltiesas Was 
laid on the Officers, who ſhall divert or miſapply any of the mad 
faid Sums. As the whole is to be appropriated, what Room 2 Ye 
there for this Queſtion, which is further cleared up by the N. En 
ture of the Fund, great Part whereof is caſual, ſome Part in- and 
deed is certain, as the 8000 J. a Year. Suppoſe the City Re- repa 
venues ſhould one Year fall ſhort of paying this Sum, ſhoul © * 
not the Arrears be made up in ſubſequent Years, if the Reve 4 
nues in the following Years exceeded that Sum; they might s 7 that 
well fay, our Lands laſt Year, yielded but 4000 J. this Vea, ther 
2000 J. and yet the Deficiency of the laſt Year ſhall not be War 
made up: Our Caſe appears plain on the bare ſtating of it, th: | To 
Act gives the Orphans a Power to aſſign their Shares, which o 
done in this Manner. They aſſign all that is due, and payabk _ * 
to them, or that ſhall be due and payable to them, by Virtue 5 -; oF 3 
this Act; therefore ſince the whole, and every Clauſe of tie Ups 


this Uſe, there can be no doubt, but that the Surpluſſes muſt © : Fur 
M. 
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Mr. Wilks. 


ion The only Queſtion in this Cauſe is, Whether there being 
on For ſeveral Years, great . Deficiencies in this Fund, they 


04; hall be made good out of the Surpluſſes of ſucceeding Years ? 
hal. And if the Words were doubtful, the Act ought to have 
hal. ſuch a Conſtruction put upon it as would be juſt and reaſona- 
nge dle, but there can be no doubt even as to the Words, It muſt 
and de admitted, that the City was greatly indebted when the 
"un, A&R was made, that Intereſt at that Time was more than 4 /. 
ni der Cent. that this Act was greatly beneficial to the City, 
And the only Juſtice in lowering the Intereſt was, that this be- 

ng certain, would be as good as the common Intereſt of 6 J. 
wx per Cent. which was uncertain, whereas if the Intereſt was to 
nor Ariſe only as the Fund produced more or leſs, it would be a 


(by : very unfair Compoſition, but the Words are plainly with us, 
and all the Clauſes of the Act clearly ſhew, that if there was 
any Deficiency, it was to be made up by the firſt Overplus. 
h The Deſign of the Act was to give Annuities of 4 /. per Cent. 


abe for ever, and to create a perpetual Fund for the Payment of 
zel, them, now if the Deficiencies are not to be made up, how can 
hy the Annuities be. faid to be perpetual, in each Clauſe which 
and mentions the particular Sums of which this Fund is to conſiſt, 


the / they are ſaid to be appropriated for ever to this Purpoſe. Ap- 


h o 1 iated, ſignifies to be put to that Uſe, and no other, ſo that 
elk i there was a general Surplus, though there was enough to pay 
the the whole Intereſt every Year, the City could apply it to no. 
no other Uſes without an Act of Parliament: For ſubſequent 


416 Deficiencies might happen, and if every Sum is appropriated, 
ef bow can the Surplus not be appropriated, there is but one In- 
g. ſtance where the City are at Liberty to uſe any of this Money, 
f. which plainly ſhews they cannot in any other, yet even there it 


am was the Intention of the Act, that any Deficiency ſhould be 
- th made good. They have by S. 23, a Power to apply 2000 J. 
n © Year out of this Fund for Seven Years, towards the Expen- 
Ny es of the Government of the City, but the Clauſe goes on, 
on and ſays, that if any Deficiency ſhould happen, the City is to 


The Meaning of 
the Word Appro- 
priated in an Act 
of Parliament, is, 
to put to the par- 
ticular Uſes men- 
tioned in the Act, 
and no other. 


ge. repay the Money, or ſo much thereof, as ſhall be neceſſary 


i 0 make good the ſaid Deficiency, and all the Revenues 
ee. are made chargeable. Here the Deſign of the Act was, 
3 5 that there ſhould be no Deficiency the firſt ſeven Years, how 
_ then does it appear they intended there ſhould be any after- 
b wards ? And by the ſeventeenth Clauſe of the Act the City is 
| the | impowered to receive ſuch Orphans Money as Executors ſhould 


chi lodge with them, and with the Money to pay off Orphans, who 
are above the Age of twenty one Years; what is due to them 


in? This Act muſt be conſtrued as other parliamentary Funds 


Fund for the Payment of it, the Fund is to be conſidered as a 
M. ; G0 Debtor, 


5 R 
n 8 3 

5 Bane TRE a > . 

1 . 


for Principal and Intereſt : Why ſhould they that were to be 
paid off, be in a better Condition than they that continued 


are, that where a perpetual Annuity is granted, and a perpetual 
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Debtor, and the Annuities as Creditors, and the Arrears ae 
likewiſe to be looked upon as Creditors on the Fund; and | 
y be a Surplus, till thoſe Arrears ax: 


then there cannot propet 


paid. 
WT Mr. Mead. 


By S. 11. of this Act, it appears, that the Debt of the Ciy 15 
is extinguiſhed, and the Corporation diſcharged, and the Com. 
penſation given to the Creditors, is a perpetual annual Interſt 
of 41. per Cent. the Nature of this Fund makes the Caſe ſtrong. = 


er, the Payments by S. 10. are to be made twice a Year, at d. 


Thomas, and St. John the Baptiſt's Day, which was in Favor 
5 5 2 


of the Orphans, that they ſhould not ſtay till the four per Cert, 


was raiſed, but they are to have half yearly divided amog 
them what is raiſed. And by this Act the City are made R. 


ceivers of ſeveral Branches of this Fund: now it would be 
very odd, if by their wilful Neglect of not receiving ſufficient 


one Year, and by their receiving more than enough anoths te 


Year, they ſhould be capable of making an Advantage of the. 
Surplus. And tho' it is provided, that the yearly Rents and 


Payments ſhall be applied for the Payment of the ſaid annul 


Sum of 4 J. or to ſo much thereof only as the ſaid Monies ap- 
pointed to be raiſed ſhall yearly amount unto, to fatisfy and pay, 


The Meaning of this Clauſe is only to prevent the poſt-poning 
of the Payment of the Annuity, or ſo much of it as the Fund 


would annually raiſe, and not to prevent the Deficiencies af 


any one Year being made good by the Surpluſſes of another, 


Mr, Attorney General for the Defendants. 


the Orphans, and are alſo Truſtees for the City, and therefore 


any Doubtaroſe on this Act, it was proper for them to ſubmiti 
to your Lordſhip's Judgment. The ſingle Queſtion is, as to the 
Overpluſſes ſince 1712, Whether they ought to be applied for the 
Benefit of the City, or to make good the Deficiencies of forme! 


Years ? And this will depend on the penning of this particular | 


Act, notwithſtanding what has been ſaid of parliamentary Funds 


and the Word appropriate, and ariſes on the 10th Clauſe (al 
the Rents, &c. ſhall for ever be applied for the Payment 0 


the annual Sum of 4 J. per Cent. &c. or to ſo much theic 

of only, as the Money ſhall yearly amount to, to ſatisfy andpy 
towards the Itereſt, to the ſaid Orphans and Creditors equallyin 
Proportion to their reſpective Intereſts) the natural Conſtructiu 
of this Clauſe is, that if the Fund produced 4 J. per Cent. anni. 
ally, it was to be paid; if it did not, no more was to be pill 7 
than it did produce, and if this is not the Conſtruction, to whit = 
Purpoſe is the Word Only? The Legiſlature mizht think t. 

Fund would generally produce the 4 J. per Cent. annually, an 
that ſuch a Eonftrudicn as they contend for, might occaſio! 
long and intricate Accounts, to divide a Surplus at ſuch a Di- 
. : tance 


The Mayor and Commonalty by this Act are Truſtees fv. 2 
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ale tance of Time among ſo many Perſons intereſted, and there- 

fore penned this Clauſe to avoid that Inconvenience. As to the 
* Clauſe which empowers the City to take out 2000 J. a Year 
for the firſt ſeven Years, if our Conſtruction is right, their In- 


FEE 
T ĩ OE Cs. Ser ed. 
NE STINET DEN 
Is: — cu N 


make good ſuch a Deficiency, as ſhould be occaſioned by the 


City 5 4 taking out this Money, and if what they contend for had been 
om. the Deſign of the Act, it would have ſaid as expreſsly, that 
ereſt the City ſhould make good the Deficiencies out of the Surpluſ- 
ong-. ſes, as it had ſaid in the other Caſe, that they ſhould make good 
t dl. thoſe, that aroſe by their taking out the 2000 J. a Year. 

vour 5 | 

Cent Mr. Solicitor General. 

non | : | 9 TL 

| N > This Queſtion depends on that Clauſe mentioned by Mr. At- 
dhe torney General, which appoints how the Money ſhall be ap- 


plwicd, and ſuppoſes there might be a Deficiency ; by this Clauſe 
"the! the Money is to be applied for the Payment of the 40. per Cent: 
f the but the Act foreſeeing a Deficiency, from the Uncertainty of 


nh the Fund, has provided, in caſe of that Deficiency, by the ſub- 
mul ſequent Words Or 10 ſo much, &c. and they are not put in barely 
14 that the City might not poſt-pone the Payments till ſufficient 
80 was ruiſed for the Payment of 47. per Cent. for then ſuch Words 
155 would have been made uſe of; and if the Act has made no 


are impowered to make uſe of 2000. a Year: From what the 
Counſel for the Plaintiff would infer, it was reaſonable what 
they made uſe of in that Manner ſhould be replaced to the 


s fr Fund, if in ſeveral Clauſes the Act ſuppoſes Deficiencies, and 


ore provides for them, in one Caſe; and does not in another, does it 
mit! follow, that the Act deſigned to provide for them in both Caſes ? 


oth or rather, that it deſigned to provide for them only in one? 


xrthe Buy this Act the Stock is transferable, but the Act might ſuppoſe, 
rm! it would be transferred as other Stocks are, by a Transfer of the 
cul! Capital, and growing Dividends, and not of the Arrears alſo, 
und, as has been practiſed in the Transfer of Orphan Stock, and then 
» (al in caſe the Surpluſſes were to make good the Deficiencies, what 
nt of Difficulties would there be to find the Proprietors in thoſe ſeve- 


her- ral Years ; ſome of the Funds are temporary, as there might be 
d pay 2 Deficiency for ſome Years, then a Surplus, and then a Defi- 


ciency, (as what makes a Surplus now, will make a Deficiency 
> hereafter,) ſince the Act has not directed what ſhall be done with 
the Surplus, it might deſign it to make good the Deficiencies of 


A # ſubſequent Years, for in this Senſe there would not be any Dif- 


2 4 ficulty to find out the Creditors, but the Difficulties in looking 
back, would be inſuperable; ſo that they have made but one 
Queſtion of what might be made two Queſtions, and if the 


ference is not good; for the City by this Clauſe is only to 


Fun! Proviſion after, by this Clauſe, they are only to have 41. per 
Cent. if the Fund will raiſe it; if not, what it will raiſe ; and 
her the direct contrary follows from that Clauſe, whereby the City 


Surpluſſes 
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Surpluſſes muſt make good any Deficiencies, they muſt remain 5 


to anſwer thoſe of the growing Annuities. 


Mr. Common Serjeant Lingard. 


The Right of the Proprietors ariſes only from the Act, ani 3 
other Clauſes plainly point out what we contend for; the 200 l. 
a Year might be taken out whether there was a Deficiency or 
not, and was not to be repaid, unleſs a Deficiency happened, 
Suppoſe, during thoſe ſeven Years, the Fund was ſufficient, and 


the next Year a Deficiency happened, no Part of the 14000 
was to be repaid, The ſeven Years were to commence trom 
Michaelmas 1693, and the Six-pence Duty on Coals, was to 
commence from Michalmas 1700, and this Power of borrowing, 


expiring when a freſh Duty aroſe, looks, as if the Act had the 


City in view, and would eaſe them as to their particular Reve- 


nues; and they have a Right to the Benefit of the Surplus oc- 


cafioned by this new Duty, becauſe when it ceaſes, they are to 


be charged 60001. a Year further; and as the Accounts are to 


be yearly audited, it looks as if the Act provided no further 


than for every Year, and that every Thing at the End of that 


Time was to be ſettled, 


Mr. Fazakerley. 


If the Surpluſſes are to anſwer the Deficiencies, in what Man- 
ner are they to be applied? Are the Arrears, or the yearly 
Payments to be firſt cleared off? If the Arrears grew great, 


and were firſt to be paid, they would be only paid, and nothing 
would be left to ſatisfy the annual Payments. Suppoſe ther 


is a Surplus, and no Deficiency, muſt it lie dead for fear of fu- 
ture Deficiencies ? there is a Clauſe to make good the Detici 


ency only that ſhall ariſe by the City taking from the Fund 
the 2000 l. a Year, and therefore the Act having a Deficiency 
alſo in the Clauſe in Diſpute directly under Conſideration, and 


not making any Proviſion for it, is a ſtrong Inducement to 


think, it deſigned to ſupply no other Deficiency. 


Maſter of the Rolls. 
This is a very plain Caſe, and the Defendants rely on on 


Word to ſubvert the Scope of the whole Act; the Deſign of the 
Act was, to make the Creditors ſome Satisfaction, but the Ad 
had a regard to the City too, as well as to the Creditors, 8000, 
a Year is provided out of the City Lands, the Rent of the 
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convex Lights, and the Subject in general is charged, by a Dl - 
ty on Coals imported, to be paid by Freemen, or not; ths = 
Debt affected the whole real and perſonal Eſtate of the Ciij, 
and for the Honour and carrying on the Government of it, 
the Act gives the City the Relief therein mentioned. The At 


ſays, that For and towards raiſing a perpetual Fund, &c. ati 


then 


— _. — — — — — | 
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M then comes the eighth Clauſe ; the End of which I think ve- 
3 ry material, though it has not been taken Notice of, after lay- 
ing a Duty on Coals, it goes on (All Sums of Money as Part of 
te ſaid Fund, ſhall be paid into the Receipt of the Chamber, 
ni and are hereby appropriated for the raiſing the ſaid Fund, and 
ol, applied towards the Diſcharge of the ſaid Debt) and then comes 
the Clauſe the Defendants rely on, which is a very neceſſary 
ed. Clauſe, and ſays, that though there is a Deficiency, there ſhall 
ini ea Payment pro rata; the Act had before ſaid, that all ſhould 
o be appropriated, and the Word (Only) tho' we could give no 
om Account of it, is not ſufficient to overturn the Tenor of the 
ti Act, but it might be inſerted for this Reaſon, here are par- 
ng ticular Branches of the City charged with a Rent-charge, and 
the the Word might be added to indemnity the City, and to pre- 
ve. vent their being accountable for, or their Revenues burthened 
e. with more than Annuities of Four per Cent. otherwiſe I cannot 
ey account for it, as to the twenty third Clauſe that relates to the 
%; 2000 l. a Year, I take it to be very plain that a Surplus in any 
her of thoſe Years was to make good a Deficiency of the others, 
tht from the Words (during the whole ſeven Years) and this will 
determine the Queſtion, for as the Act plainly expreſſes it ſelf 
as to this Caſe, it is a plain Indication of the Intention of the 
Legiſlature, that it ſhould be ſo in every other, it is the com- 
mon Caſe of a Rent-charge on Lands, if any bad Years happen, 
» the Grantee may diſtrain for all the Arrears in better Years. 
arly 1 
- Lord Chief Juſtice. 
here T am of the ſame Opinion with the Maſter of the Rolls, and 
fu- the whole Tenor of the Act leaves no room for Doubt. Here 
fic- zs a perpetual Proviſion made for a Debt, a perpetual Fund a 
und propriated, to be conſidered, as the Maſter of the Rolls ſays as a 
ene, 1 where all the Arrears are to be ſatisfied. The 
and whole Difficulty ariſes from the Word Only, which is not to 
t W control the reſt of the Act, but I think may be inſerted to a 
| good Intent. Here was an annual Fund eſtabliſhed, and an 
annual Payment, and therefore this Word might be added to 
prevent any Doubt, whether the arrears, if any, or the annual 
Payments ſhould be firſt ſatisfied : And Reaſon and Juſtice is 
Neo very clear for the Plaintiff, and there is no Danger of Confuſion, 
g becauſe the Accounts are annually ſtated, and the Arrears are 
97 always aſſigned with the Capital. 
15 1 Lord Chancellor. 
thi The Plaintiff hath no Reaſon to blame the Defendants for 
city, laying this Caſe before the Court, ſince, as Truſtees, they ought. 
f it, to have the Direction of it. The Surplus that has, and may 
At ariſe from this Fund, would be a great Eaſe to the City, to- 
and Wards the Payment of the 6000). a Year they are charged 
then | D d „ 


— 


is eſtabliſned for 
the Payment of 
Intereſt at four 
per Cent. to the 
Orphans and o- 
ther Creditors of 
the City of Lon- 
don; from 1694, 
to 171, the Fund 
was deficient, 

ſince that Time 
there has been 
every Vear a Sur- 
plus; this Sur- 
plus ſhall not go 
to the City, but 
ſhall be applied 


extinguiſhed, and a new Debt created, of Intereſt of Four jy _ 
Cent. annually for the old Debt for ever; for the Payment of 


which, 8000 l. per Annum is charged on the City Lands, ani 


the others are new Duties. All which annual Payments, G.. 
are appropriated to this, and no other Uſe : If any Deficiency, 


it muſt be ſubmitted to, and is to be made up by a Surplus, i 


any ſhould happen hereafter. And the Word Only, was neceſſarily 


inſerted, otherwiſe the firſt due, would be firſt paid, and fo ti; 
Fund of this Year would have been applied to the Arrear of th 


Year before; to prevent which, the Intereſt is directed to h 


Bail, and made them juſtify in open Court, which is a. Sub- 


miſſion to the Writs of Error. 


Mr, Pills. 


The Counſel for the Defendant have aſſigned two Reaſons 
why theſe Writs of Error ſhould be ſuperſeded ; firſt, becauſe 


the 


— — — — 
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with, when the Duties on Coals expire; and the Plaintiff ough the P 

to thank the City for their frugal Management of theſe Rey. They 

' nues, whereby this Overplus is occaſioned, | The Right ariſs 15 

OY from the Act, the Meaning of which, taken together is, thy the 8 
„ & M. a ity bei inſc ebt ; = 

of LA Mx the City being greatly indebted, and inſolvent, the old Debt; 3 Reles 
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to make good paid annually ; and this is a direct, plain, and eaſy Conſtructioan 
the Deficiencies of the Act. Be it therefore decreed, that the annual Surpluſſ T. 
Years, | ariſing out of the Fund for the Payment of Four per Cent. In to br. 
tereſt, are to be applied to make good the Deficiencies that hae Was 1 
been in any precedent Vears, and the Plaintiff and, &c. are to be © Now 
paid in proportion, 1 8 TO a2 Ru 
ES from 
8 Munes verſus Gomecera. a ſuf 
Caſe 67, tag on EE © they 
In Court - | a Pe: retur 
„ Mr. Tye or the Plaintiff, 1 
— E are to ſnew Cauſe to your Lordſhip, why theſe Win does 
, of Error ſhould not be ſuperſeded. This is the ſiſt a W 
Toll. Caf. 70. Motion ever was made of this kind, and I do not know that: Loc 
| has been ever determined that a Writ of Error ſhould be ſuper- | = pleac 
ſeded, left the Defendant in the Exchequer Chamber loſe th — wile 
Benefit of a Releaſe of Errors, or that if a Releaſe ſhould be  fay, 
pleaded there, that Court could not try it. They ſay further, theſe 

that the Plaintiff agreed not to bring Writs of Error, but theie 

was no Cauſe in this Court, nor was this Agreement made a _ 
Order of this Court ; then indeed, if the Plaintiff had brought | 8 
_ theſe Writs, an Attachment would have iflued againſt him fo 11 
his Contempt: But we ſwear we made no ſuch Agreemen, in E. 
and this Court will not take notice of extrajudicial Agreement, of F 
they might as well move to ſtop Actions, on ſuppoſed Agree- of P 
ments not to bring them; no, the Party muſt defend himſelfs _ cide 
well as he can, or bring his Action on the Promiſe ; beſides, the | 3 bein 
Defendant proceeded ſo far on theſe Writs, that he inſiſted on | ber 
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the Plaintiff gave Releaſes of Error; but this is of no Weight: 
They allow it would not be of any, if the Writs were returnable 
into any other Court than the Exchequer Chamber; but ſince 
the Statute gives them a Power to examine the Judgment, if a 
Releaſe is pleaded, it is a neceſſary Conſequence, that they can 
try it, or at leaſt, your Lordſhip, on this Motion, will not de- 
termine whether they can or no. 
tiff agreed not to bring Writs of Error, which indeed would 
have been a reaſonable Cauſe, if the Defendant had immediately 
applied to your Lordſhip, and the Agreement had been uncon- 
ttoverted; but he inſiſted on Bail in B. R. which is an Admit- 


Secondly, becauſe the Plain- 


tance of our having a Right to bring theſe Writs, and he is now 
ſafe and ſure of his Money at all Events. 55 


: Mr, Strange. 
& 


> Two for the Defendant ſwear, there was an Agreement, not 
to bring Writs of Error; and three on our Side ſwear, there 


was no ſuch Agreement: And a Writ of Error may be brought 


© notwithſtanding an Agreement to the contrary, unleſs it is made 


a Rule of Court, and a Releaſe of Errors is widely different 
from an Agreement not to bring Error, and is only to ſecure 


the Party from any Niceties ; and they allow this would not be 
a a ſufficient Foundation to move to ſuperſede theſe Writs, if 


they were returnable into B. R. but that it is, becauſe they are 
returnable into the Exchequer Chamber, which cannot try a 
Mlaatter of Fact; but that is not true: Indeed Error in Fact 


does not lie there by the Statute, becauſe the Party may bring 
a Writ of Error in Fact coram vobis in B. R. In Temple and 
Mlock's Caſe, 1 Sid. 257, Caſ. 1. a Releaſe of Errors was 
pleaded, and they went to Trial on it; and there would other- 


wiſe be a Failure of Juſtice ; but if we ſhould allow all they 
ſay, the Defendant's Proceedings on the Bail have authenticated 
teſe Writs, = —_ 


Lord Chancellor, 


There was no Neceſſity to erect a new Judicature for Error 
in Fact, for the Reaſon given by Mr. Strange; but if a Matter 
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ol Fact in the Exchequer Chamber is pleaded in Bar to a Writ 


of Error, and is put in Iſſue, they can try it, as a neceſſary In- 
cident; and I remember one of the Barons told me, that a Fact 
being pleaded in Bar to a Writ of Error, the Exchequer Cham- 
ber reſolved to have tried it, if the Parties had not come to an 
Agreement. Let it be ſpoke to again on Friday next. 
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Sir 


Error in Fact 
does not lie in 
in the Exchequer 


Chamber, be- 


cauſe it may be 
brought coram 
vobis in B. R. | 


If a Releaſe is 
pleaded in Bar to 
a Writ of Error 
in the Exchequer 
Chamber, they 
can try it. 
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Cale 68, Sir Brook Bridges verſus Hales & al'. 


At the Ld. 


8 Mr. Solicitor General for the Plaintiff, 
_ oo R. Brook Bridges, the Grand-Father of the Plaintiff, o 2 
8 die. IVI the Marriage of his Son Brook, ſettled Lands in Truf © 


to the Uſe of himſelf for Life, Remainder to his Son Brook to; 

Life, with a Power to Truſtees to raiſe 3000/7. apicce ty 
younger Children; and by another Settlement, a Term of fix 

hundred Years is limited to Truitces, for the ſame Purpoie, 
with ſeveral Remainders over, according to the uſual Form d 

Marriage Settlements ; with a Remainder to the Grand-Fathz 7 
in Fee. Brook Bridges the Grand-Father dies, and Br] 
Bridges the Son, afterwards Sir Brook Bridges, having two Chil. = 
dren, Sir Brook Bridges the Plamtiff, now about twenty Len 
of Age, and the Detendant Margaret, now about ſixteen Ves 
old, made his Will, inter ai, in theſe Words: b 


I give and bequeath to my Daughter Margaret, 20000) . 

to be paid her by my Executor, at eighteen Years of As, A 
or Marriage; and I detire that my Son and Daughter, m. 
be under the Care and Direction of Sir Thomas Hales, aii for © 
Mr. Hales. And then the Will goes on, and all my Debs, © but 
Demands, and Funeral Expences being firſt paid and ſatishes, Cou 
I give and bequeath the Remainder of my perſonal Eſta e 
vis. All my Stock in the Bank, South Sea, Eaſt India, ai 4 
Million Bank Stock, and South Sea Annuities, to my dn or 
Brook Bridges, whom I nominate and appoint fole Exc 

tor of this my laſt Will and Teſtament”. 


- 
© 


Sevind. part, 3. 
ſect. 12. n. 6. 
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And the firſt Queſtion in this Cauſe is, Whether Margaret, te 

If a Father ae. Daughter, is intitled to the 20000 J. only, or to the 3000 J. 1M 
3 provided for her by the Settlement? and by the fixed Rules ct 
qual, & gat? this Court, if the Father deviſes to his Daughter a Portion equal, 
lected wo out. of" OF greater than a Sum the is intitled to by Settlement out of hi 
tlement, that is Lands, this ſhall be taken as a Satisfaction for the Portion, an: 
1 ſhe ſhall only have her Election, and it was fo adjudged by Lott 
pron 6+ Harcourt, in the Caſe of Copley and Copley; there the Daughte 
See ant. Cai. 7, Under the Settlement of the Grand- Father was intitled to 5000%. 
and under the Settlement of her Father, to 8000 J. and her P- 

ther alſo by Will devited to her 8 ooo /. without ſaying it ws 7 

to go in Satisfaction of the Portion ſhe was intitled to by tie 
Settlement ; but the Court decreed, that the Daughter might = I 

make her Election, but that ſhe was intitled to only one Soo AE 

And our Caſe does not reſt {ingly on this general Rule of the 

Court, but the Settlement alſo thews it to be the Deſign of ti =” | 

Parties, in which there is a Proviſo, that the ſaid Portion thi! 

not be raiſed, if the Daughter is preferred on her Marriage 1 8 
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0 che Father, in his Life- time, with an equal Fortune; or if he gave 
her a Leſs, only as much was to be raiſed as would ſerve to make 
it up. And tho' ſhe was not married in his Life-time, yet he 


leaves her 20000 J. by Will, payable at Marriage, or Eighteen, ſo 


JO) d 


that the Parties to the Settlement deſigned ſhe ſhould not have 
this Proviſion, if the Father made her otherwiſe as good, and 
he had this Settlement in View. 


The next Quſtion is, as to the Remainder, which the De- 1 be de xc. 
fendant Margaret ſays, is reſtrained by the Viz. and that the jr we hor 

Plaintiff can take no more than is there mentioned, and that wi. all myStock | 
nd ſhe is intitled to a Moiety of the Reſidue by the Statute of = — * — 
the: Diſtributions. But the Y7z. is only to enumerate the chief t ner, 
„ Parts of his perſonal Eſtate, and not to exclude him from the mander belong 

"i. reſt, or if the Yiz. ſhould occaſion any, to remove all Doubte, . 72. is ony 
em the Teſtator has made him ſole Executor, whereby all the Re- AP er he 
tax mainder will belong to him as ſuch, or if it be taken as a ſpe- Peron Paste, 


Cifick Legacy, why then the Remainder muſt go to pay the cue him from 


3 20000 . and nothing will be left to be diſtributed. . 


OO. IE | | | | | 

\x And. we think Sir Thomas Hales and Mr. Hales, by the 8. an that ny. 
ie Words of the Will, are appointed Guardians to the Children, te may be under | 
ui for otherwiſe they cannnot be under their Care and Direction, Sen o 4. 
bs bdut they are unwilling to act without the Direction of the om wd - 
ned Court. | | 4 

3 = | Mr. Rider. 
I he Caſe of Thomas and Kemiſh, 2 Vern. 348, is an Au- 2255258. 
d  thority in Point, that the Deviſe to the Daughter, ſhall be taken 

cas a Satisfaction of 3000 J. Portion charged on the Lands. 


A As to the Second Point a Via. may explain, but cannot re- 
train the Words which went befote, as an Habendum in a 
l Deed, muſt not deſtroy the Premiſſes, becauſe it is only to ex- 
<C. = plain or illuſtrate; indeed where the Premiſſes are in general 
ua, Words, the Habendum may reſtrain, becauſe all are included 
in the general Words. In the Caſe of Stukely and Butler, 
ant Hob. 168. a Grant was made of all his Woods growing on the 


s > Mannor of &c. Viz. of ſuch particular Woods, the Viz. was 


7 


ht!” held void, becauſe it reſtrained the general Words ; beſides 
the Words, as the Defendant would conſtrue them, would not 
de Senſe, for then they would be as much as if he had ſaid, All 
the Remainder of my South Sea, Bank Stock, &c. whereas he had 
the not before deviſed any of thoſe Stocks, &c. And if they are 
ig do ſtand in the Room of the general Word Remainder, then 

it is a ſpecifick Legacy, and the Debts and cies are to be 
7 paid firſt out 7g other perſonal Eſtate. * 


" 7 
d 
. 
28 


E e . Mr, 


Portion, but not that the Father deſigned to add to the For. 


Debts and Funerals ſhould be paid out of his Legacy. 
Marriage, and though Intereſt generally is not to commence | 1 


from the Time of the Father's Death. 
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Mr. Attorney General for the Defendant Margaret. 


Ihe firſt Queſtion is, Whether this Deviſe ſhall be conſtru -. 


ed as a Satisfaction ? Though the general Doctrine of the Cour, a 


is againſt double Portions, yet ours differs greatly from te 


common Caſes, the Portions here are to ariſe from different 


Funds, and are given by different Perſons, one is to iſſue out of | in the 


Lands, the other out of perſonal Eſtate, the one is charged by L 


the Grand-Father, the other is given by the Father; it is un. 3 


reaſonable to ſuppoſe the ſame Perſon deſigned to give a doube V tenan 


tune of his Daughter ſettled on her by her Grand-Father. 


And the Proviſo is tied up to a Daughter married in the Life.. 
time of the Father. | | was 4 


The next Queſtion relates to the Reme inder, which muſt be 
confined to the Particulars mentioned, and the general Worm 


are explained by the ſubſequent, and it is the proper Office of | 1 
a Viz. to explain and reſtrain general Words, it muſt not in. YH 
deed be repugnant to, and deſtroy them, he does not fay al! 


the Remainder, and ſo the Daughter Marguret will be intit. | 
led to a Moiety under the Statute, notwithſtanding the Son 


made Executor: And the Teſtator's Intention was, that the | 


The 20000 J. is to be paid to the Daughter at Eighteen, or | 


till the Time of Payment, yet where a Portion is deviſed to | 1 
a Child not otherwiſe provided for, ſhe is intitled to Interet 


Mr. Lutwych. 


I ſhall make but one Obſervation on the firſt Point, tht | 
the Portion is not charged on the Eſtate of the Father, but of | © 


the Grand-Father, for the Father had only an Eſtate for Life, | 


and the Remainder in Fee was limitted to the Grand-Father, | © 


but in Copley's Cafe, the Inheritance was charged, but here one 
deviſes 20000 J. to his Daughter, none of whoſe Eſtate wa 
charged with her Portion, or liable to pay the ſame, and there- 


OAT 3 


fore the Deviſe cannot be ſuppaſed to be intended as a Satis | 1 


faction. 


| Where a Child has na Provifion, though her Portion is made“ 
payable at Eighteen, or Marriage, ſhe ſhall have Maintenance iv Þ 1 


the mean Time, becauſe it cannot be ſuppoſed the Father defign- 
ed otherwiſe. And 1 have known Intereſt decreed to be paid 
from the Death of the Teſtator for a Legacy to a younger Son, 


Payable at a future Day, though he was otherwiſe provided f. 


Mr, 


I 


9 able at a future Day 
the Intereſt is n 
das was adjud 

in the Caſe of Glegg and Glegg. By Marriage Articles, a Term 
' of two hundred Years was agreed to be limited to Truſtees, in 
Truſt, to raiſe 3000 J. for Daughters Portions, with ſuch Main- 
* *Ztenance as ſhould be thought fit; and after, by a Settlement 
made in Purſuance of theſe Articles, a Term of two hundred 
*Z Years was limited to Truſtees, by Sale or Mortgage, or by the 
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e Mr. Solicitor General's Reply. 
The general Rule is, that no Intereſt is due on a Legacy pay- 
y; and even in caſe of an unprovided Child, 


ot given, but only a Proviſion or Maintenance, 
by the Houſe of Lords, the 13th of May 1728, 


a ey 


5 


I; 


s 


the Truſtees thought proper to allow her 150/. a Year, which 


was the whole Intereſt, for her Maintenance. And the Maſter 


T z of the Rolls decreed her to be paid ſuch Maintenance, but the 
Houſe of Lords thought proper to reduce it to 10 


ol, a Year, 


* 


„ "Wh, x | 
but here is no Power lodged in Truſtees. 


on the Marriage 

the Payment of 8000 J. to Daughters; he had but one Daugh- 
ter to whom he afterwards deviſed 8000/, By the ſecond Settle- 
ment he provided 8000/. for Daughters generally, without tak- 
ing notice of the 000 /. and then he deviſed away his Eftate to 
> a Stranger, chargeable with 8000/. In that Caſe, the Portions 
moved from different Anceſtors, and were payable at different 
= Times ; by the Settlement, at Twenty One, or Marriage; by 
the Will, at Eighteen, or Marriage; there the Daughter was 
> difinherited, yet Lord Harcourt decreed, That the firſt 80001. 


A4 sg to the firſt Point, the Caſe of Copley and Copley, was de- 
tte Eſtate, which he ſettled on the Marriage of his Son, with 


great Debate : There, the Grand-Father charged 


the Payment of 5000/1, for Daughters Portions; and the Father, 
of a ſecond Wife, charged other Lands with 


3 ſhould be taken as a Satisfaction for the 50007. and the laſt 80001, 
= for the firſt 8000/1, but gave the Daughter her Election. 

5 Lord Chancellor. | 
The Daughter, from the Death of her Father, till the Legacy 


zs payable, is intitled to Maintenance. As to all the Remain- 


* 
3 

"Mm 
* 


| 3 der, the Court declares it belongs to the Plaintiff Sir Brook 


If a Legacy is 
given to a Child 
unprovided for, 
payable at a fu- 
ture Day, it ſhall 
have Mainte- 
nance from the 
Death of the Te- 
ſtator. 


See ant, Caf. 64. 


Rents till Sale, to raiſe Portions for Daughters; if but one, 
= 30001. to be paid at Twenty One or Marriage, if more than 
one, Sc. and in Truſt out of the Rents and Profits in the mean 
Time, to raiſe ſuch yearly Sums for Maintenance, as the Truſ- 
== tees ſhould judge convenient, not exceeding the Intereſt of the 
7 Portions at Five per Cent. there was only one Daughter, and 


1 Chan. Caſ. 301. 
Nelſ. Fol. Rep. 
in Canc. 290, 294. 
2 Vern. 116, 110, 
177, 258, 298, 
478, 498, 505, 
555, 255, 439, 
484. 2 Ventr, 
348. Pyne*sCaſe. 
Nelf. 3vo Rep. 
in Canc. 38. 


2 Vern, 517. | 
Nelſ. $vo Rep, in 
Canc, 101. a 


Bridges, and that the Will ſufficiently declares Sir Thomas Hales 
and his Son Guardians, and they being unwilling to meddle with 


I the Eſtate, a Receiver muſt be appointed by the Maſter. But 
I ſhall make no Decree as to the firit Point, but leave 


oa 
. 


it unde- 
termined 


1 Chan. Caſ. 60, 
249. 
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Caſe 69. 


At the 
Chancellor's 

Houſe. 
Lord Chan- 

cellor. 
 Eodem die. 


| Caverley's Daughters, till their Portions became payable 12 


And this Bill is brought againſt her by the Heir of the Teſt ; 
Barbadoes; whereas the Teſtator only meant, the Horſes uſed 


comprehend the Marble Slabs, and Chimney-pieces, which ii 
London are conſidered as the Furniture of the Tenant, and az brou 


2 
termined till the Danger comes of Age, becauſe here are (. 
veral Settlements, and it does not appear whether ſhe is intitle! 


to any, or what Fortune, by them; or whether the Portion 
were only to be raiſed, in caſe there was a younger Son ag 


Daughter. 

N. B. The Court afterwards allowed a Maintenance to Lach L 1 

Twenty One, or Marriage, which were charged on the rell A 
Eſtate. | 5 5 | | | = 

Allen verſus Allen. E 

Mr. Solicitor General for the Plaintiff. | 1 

R. Allen made his Will, and thereby deviſed, inter al, 


to the Defendant his Wife, all his Furniture, Jewek, 
Linnen, Chariot, and Coach, and Horſes, and all his Plate. 


tor. By this Will ſhe claims all the Horſes on his Eſtate 1 1 


with the Coach and Chariot; and under Furniture, ſhe woull T 


removeable by them, but Things fixed to the Freehold, are not : ſo re 


ſels, and Pictures, Glaſſes, Prints, and Books in her own Cle | 


to be given to the Deviſee in Disfavour of the Heir. She al 
claims the Wine, Coals, and Stacks of Hay, and Brewing-Vel- | 


ſet; and under Jewels and Plate, ſhe lays claim to his Watch, It 
Piſtols, and Gold-headed Cane; whereas theſe Words are not 
to be extended beyond their common Meaning. | 


The Council for the Defendant argued, That the Pictures and | : ſelve 


Prints being uſed as Furniture, would paſs by that Word, ani they 


that Marble Chimney-pieces and Glaſſes were Ornaments eveſ / 
Day taken down by Tenants, and alſo upon Executions ; and _ 


that if ſhe could not take down the Marble Chimney-pieces in | 


the Houſe in the Country, which belonged to the Heir, yet 
that ſhe might take down the Marble Chimney- pieces and Slab 
in his Houſe in Town, which would otherwiſe belong to hi | 
Executors, and which they, as Tenants, might take down; | 
that Brewing-veſſels were as proper Furniture for the Bren- 
houſe, as Kitchen Furniture for a Kitchen ; thatWatches would 
paſs either as Plate, or Jewels, and that a Gold-headed Cane 


was Plate. 


Lord 
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W Lord Chancellor. | 
11 | | By the Word Furniture, the Defendant is not intitled to the 
XZ Marble Slabs, or Chimney-pieces, or any Thing fixed to the 
* Freehold, in the Houſe in the Country, on the Teſtator's own 
2 Eſtate; and Glaſſes in Pannels are to be conſidered as Part of 
el 1 Difference between the Heir, and Deviſee, or the Executor 
and Deviſee, and a Landlord, and Tenant. Books are not 
Feͤurniture; and the Watch, and Gold- headed Cane, will not 
phiꝗſs either as Jewels or Plate. 
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Friday, January the 3 iſt. 


A 
ES” 


as  Munes, and Gomecera. 


= Mr. Attorney General for the Defendant. 

ul 5 At Caſe in 1 Sid. 257, Caſ. 1. is wrong reported, and 1 
£1 have examined the Record, and it is a Writ of Error 

brought in B. R. of a Judgment in C. B. 17 Ca. 2. and it is 

not ſo reported in 1 Keb. 949. | b 


AY ĨCn Chancellor, 


na Chamber a Power to examine the Judgment on a Writ of Er- 
| Tor, that they cannot try any Plea in Bar; they may direct a 


1 © ſelves; however, on this Motion, I ſhall not determine whether 
and they can, or no. So, let the Order be diſcharged. | 


ir : : Monday, February the zd, 


las Comer verſus Colmer, & al. 


. Mir. Attorney General for the Plaintiff, 
1 A Rs. Colmer, the Plaintiff, the Widow of Mr, Minter, be- 


ME: 


Treaty of Marriage with the Defendant Thomas Colmer, Articles 
of Agreement were entered into, whereby it was covenanted 


£ || thereof to the Plaintiff for Life, for her ſole and ſeparate Uſe, 


* OM n N OS 
M ans wo II 2 SE 
TY" 2 WEL RT <A 


gn 
+ 3 
ee 
IE - 
1 
1 4 
a 
3 
. 
3 
1 4 
EG. 
9 
3 
RES: 
K 
TY 
— 
+21 
IIS. 
—» 
2 
2 Gs 
23% 
4396 
5 
8 


the Freehold, but not if they are ſcrewed in; and there is a great 


tch | It is a Jeſt to fay, ſince the Statute gives the Exchequer 


Venire fac. for the Jury to appear before them, and try it them- 


ing intitled to a third Part of his perſonal Eftate, on a 


Tho' a Tenant 
may take down 
marbleChimneys 
pieces, Ic. yet a 
Deviſee of the 
Furniture, can- 
not, in Prejudice 
the Heir, 
Books will not 
paſs by a Deviſe 
of Furniture, 
A Watch, or 
Gold-headed 
Cane will not 
paſs by theWords 


Jewels or Plate, in a Will, - Poft, Caf, 117. 2 Vern. 512, 638, 508. Swinb. Part 7+ ſeQ, 10, n. 8. 


Caſe 70, 


In Court 


Lord Chan- 
cellor., 


See ant. Caſ. 59. 
Caſ. 67. 8 


Caſe 71. 
In Court 


Lord Chan- 


And agreed, that 4000 J. Part of her ſaid Share, ſhould be lodged 
mn the Hands of her Truſtees, in Truſt, to pay the Intereſt 
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and if ſhe died before her intended Huſband, then to pay tn 


Principal to ſuch Uſes, and to ſuch Perſons, as ſhe, by Deed, 5 2 ä 


or Will, ſhould direct and appoint ; and for want of ſuch Ap. 


pointment, to the Huſband ; but if the Huſband died firſt, u h 
Pay the Principal to her. And as to the 8000/7. Refidue of the 


ſaid third Part, the Huſband, during his Life, was to have tile 


ſole Management therof in Trade; but if he died before the © 


his Heirs, or Executors, within twelve Months after his Death, Y ng 


were to pay the ſame. to her; or if he died firft, leaving Iſſue, 


the 8000/. was 10 be paid to Truſtees, in Truſt, to pay the In. P 
tereſt to the Plaintiff for Life, and after her Death, in Tru ® 
to pay the Principal to and among the Children, as ſhe ſhoul! 
_ appoint ; and for want of ſuch Appointment, to pay it among 


them equally ; but if ſhe died firſt, leaving Iſſue, then to py 
the Principal, after the. Huſband's Death to and among ſuch 
Children as he ſhould appoint, and for want of ſuch Appoint. 7 
ment, to the Children equally : But if the Plaintiff died fir 7 
leaving no Iſſue, or if they died in the Huſband's Life-time 7 


the 8000/. was to be the Huſband's. The Marriage was ha, 


and the Plaintiff being diſſatisfied with theſe Articles, which 
were prepared, and brought to her ready ingroſſed to be figned 
by the Defendant the Husband, ſhe preyailed upon him, after 
the Marriage, to execute other Articles, by which the 4000. 
which by the firſt Articles was to go over to the Husband, 1 
_ caſe the Wife died firſt without any Appointment, was limited | 

to her Children by her former Husband, and the 8000 J. wa 


alſo to go over to them, and not to the Husband, in caſe the Wi: 


died without Iſſue, or the Iſſue died in the Husband's Life-timm. 
And the Husband alfo covenanted to ſettle 4000/7, out of hr _ 
own Eſtate, in Fruſt, in cafe the Wife furvived him, to pay e 
| Intereſt to her for Life, and after her Deceaſe to pay the Prin- 
cipal, as ſhe ſhould appoint, and for want of ſuch Appointment, 
to their Children; but if he ſurvived, in Truſt to pay the Pri 
_ Cipal to him, or to his Appointment : And he alſo covenanted, © 


to leave her all the Diamonds and Jewels which were in he = 


| Uſe or Wear during the Coverture, and that if he ſurvived her, 


| ſhe might diſpoſe by Will, of all the Plate ſhe had before Mar | 7 


riage : And it was further covenanted, that nothing in thoſe Ar 
ticles ſhould extend to bar her of Dower, or of any Part of bs 


perſonal Eſtate ſhe was intitled to by the Cuſtom of the Cityo! i 


London, or by the Statute of Diſtributions. For ſome Time they | 
agreed very well, but ſeveral Quarrels ariſing about her Children by | 
her firſt Husband, whoſe Portions the Defendant was deſirous 
to get into his Hands, he treated her with great Incivility and 
Cruelty, denied her Children and Acquaintance Admittance o 
her, gave the Management of his Family to a Footman, encou- * 
raged the Servants to inſult her, and at Ength withdrew himſclt 7 
privately, and of the Sudden from his Houſe and Family, un- 
known to his Wife, and ſhe hearing he was gone to Part|- 
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FE mouth, followed him, where finding he was gone on Board a 
"EX Veſſel, ſhe hired a Hoy te carry her to the Ship, and when 


the Huſband ſaw her coming, he petſuaded the Captain to cut 
his Cables, and ſet Sail, fo that ſhe could not come up to him, 
gupon which ſhe returned to London, but in the mean Time, the 
ZZ other Defendants had entered her dwelling Houſe, and deni- 
eld her Admittance, and had contrived to have the Servants ſhe 
left in the Houſe, arreſted in ſham Actions, upon which ſhe 
was forced to lie with a Friend, they took Poſſeſſion of every 
Thing, even of her wearing Apparel, and Jewels, and of the 
Plate, that was her former Huſband's, under Colour of a Deed 
ut, . of Truſt, and Letter of Attorney executed to them by the 
Huſpand, who in order to deprive her of a Subſiſtence, made 
gan Aſſignment to them of all his Debts, Goods, and perſonal 
Eſtate whatſoever; and alſo, of all his real Eſtate, which is a- 

bout 400 J. a Year in Poſſeſſion, and 700 l. a Year in Expec- 


tancy after his Mother's Death. Upon this the Plaintiff brought 
rſt, her Bill againſt her Huſband, and his ſaid Truſtees, for a Diſ- 
me, covery, and a Maintenance out of the Eſtate of her Huſband, 
1d, and that he might be compelled to give Security to ſettle the 
nich 8000 J. and 4000 J. according to the Articles, and that the 
nel Truſtees might reſtore the Plate they had taken away. It is 
fret proper in this Caſe, my Lord, to ſue here for a Maintenance, 
ol, and not in the ſpiritual Court, becauſe there was no Separation 
in of the Wife from the Huſband, and it is as reaſonable that the 
ite! Wife ſhould have a Proviſion, where the Huſband deſerts, and 
ws forſakes her, as where through his Cruelty, he forces her to 
Viz forſake him, and run away. And there are ſeveral Precedents, 
me, Where this Court has allowed the Wife a Maintenance, on 
bs the Circumftances of her Caſe, as Oxenden verſus Oxenden, 
the 2 Vern. 493. and Williams and Callow, 2 Vern. 7552. and the 
rin · _ preſent is as ſtrong, or ſtronger than thoſe Caſes, the Portion here 
ent, is much greater, and it is unreaſonable he ſhould go away with 
rin ſuch a Fortune, and. not give the Wife a Maintenance, but 
ted, the Defendants fay, ſhe has 4000 J. feparate Eſtate, but this 
her is reduced to 2400 J. by a Loſs from the Fall of South Sea 
her, Stock in the Year 1720, which does not bring in above a hun- 
lar dred and thirteen Pounds a Year, nor is this an adequate Pro- 
Ar- __ viſion for ſo great a Fortune, and was deſigned only in Nature 
ol Pin-money, whilft they lived and cohabited together, and not 
as a Maintenance for her, if they lived aſunder. We hope your 
Lordſhip will likewiſe give ſome Directions for ſecuringthe 80001. 
and 4000 J. which belong to her by the Articles, on the Con- 
ros tingencies therein mentioned. e 

and 7 Mr. Solicitor General. 

ou - Ihe chief End of this Bill is for an Allowance, during the 
nell Abſence of the Husband, who has no ground of Complaint a- 
un- > gainſt the Wife; and yet, though he received ſo large a Por- 
, ion with her, he leaves her without any Cauſe, without any 
uth, | Notice, 
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Notice, without any Proviſion, and goes to Maryland. Where 
there is a Separation for Cruelty, or a legal Divorce, the Spi-. t: 


ritual Court will compel the Husband to allow the Wife Ali. 


money; but here is no Occaſion for a Separation or Divorce, 
and the Husband is net within the Juriſdiction of the Coun 7 


Chriſtian, nor ameſnable by any Proceſs thereof, ſo that the 
only Relief the Wife can have, is in this Court; befides he © 
has aſſigned over all his real and perſonal Eſtate to Truſtees, 6 
gal Intereſt in them, and he is in- 


that they have the whole le 
titled to the Benefit of the Truſt only, after the Payment of 


his Debts, and no Proceedings in any other Court can affed 


his Eſtate in their Hands. A Husband is certainly obliged to 
maintain his Wife, and we only apply to your Lordſhip to 


compel the Truſtees to do that which the Huſband him. 
Yroper and convenient 
Maintenance: And our Caſe is much ſtronger than either 


ſelf ought to do, to afford her a 


of the Caſes that have been mentioned in Mr. Yernon's Re- 
ports, in Oxenden's Caſe, the Wife left the Husband for his 


Cruelty and ill Uſage, of which ſhe was not a proper and im- 
partial Judge, but here the Husband leaves the Wife, ſhe fol- 
Lows him, and he makes the Ship cut her Cables to hinder | 
her from ſeeing him, ſo that in our Caſe the Separation is cer- 
tainly the Act of the Husband, and he deſerts her. In Oxen. 


den's Caſe 6000 J. Part of the Wife's Fortune was lodged in 


Truſtees Hands, ſo here, the 8000 J. Part of the Plaintiffs 
Fortune is in Truſtees Hands too, and the Husband by th: 

Contrivance, without deſigning it, has undoubtedly given this 
Court a juriſdiction. But they ſay, they are not Truſtees for 

us, ſo it was ſaid in Oxenden's Caſe, as to the 6000 J. the 80000. 
is blended with the reſt of the Eſtate, the Truſtees are ſeized 
to his Uſe. of this Part, with the reſt of the Eſtate, during hi 
Life, but after his Deceaſe in Truſt for us, the Court in thoſc 


Caſes thought it reaſonable the Wife ſhould have a Mainte- 


' nance, out of what had been once her own Eſtate ; they fay, 
the Husband has remitted us 50 J. which is a ſtrong Evidence 
he thought us intitled to ſomething, and as the Wife brought 


him a plentiful Fortune, and he is in very good Circumſtance, 


from the Articles, ſhe was not, during the Cohabition, to main- 
_ tain herſelf with Bread out of this Money; all the Family 
Expences were to be borne by the Husband, and they had no 
Thoughts at that Time of their living aſunder, or allowing it, 
at that Time to have been a reaſonable Maintenance, it is far 
otherwiſe, now Part of it is loſt, and the Intereſt reduced one 
per Cent. As to the 8000 J. and 4000 J. we ſubmit to you! 


Lordſhip's Judgment what Directions to 85e and tho' neither 
is Life, yet ſince le 


of thoſe Sums are payable indeed during 
has left us without any thoughts, as appears, of returning, and 


the whole Eſtate is veſted in Truſtees, we hope your Lordlhip E | 
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ſhe ought to have a handſome Proviſion, is 113 J. a Year ſuf- | 


ficient ? they fay 4000 /. is a ſufficient Maintenance; it appears | 
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vil chink it reaſonable to have ſo much ſecured in their Hands 
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Ant. Caſ. 68. 


| Caſe 72. 


At the Rolls, 
Eodem die. | 


2 Ver. 5 5 1,428, 


One living ino 
fordſbire, cove- 

nants to purchaſe 
Lands of 80 J. a 
Vear, the Par- 
ties intitled chu- 
ſing the Money, 
were decreed to 
have 24 Years 

Purchaſe, which 
was the Price 

Lands ſold at in 
that Country, but 
not the Intereſt 
of the Purchaſe 
Money, but only 
the 801, a Vear. 


ere for thoſe Uſes, and if they fold the Plate that was the Plain- 
bi- tiff before Marriage, they ought to reſtore it, for by turning 
lis tit into Money, they make it impoſſible for the Husband to 
ce. um his Covenant; the Truſtees own they ſold all they 
un found in the Houſe, and therefore this may be a proper In- 
* = uiry for the Maſter, 
C | 7 
0 Mr. Paunceford. 
pu 4 Though this Covenant! is not to be performed immediately, 
” yet as the Husband has ſecreted himſelf, and conveycd away his 
to Eſtate, it is proper to pray of your Lordſhip to have the Sums 
| * A Kcured to her on the Contingency of the Articles. As to the 
| "Maintenance, Feme Coverts and Infants, are the Objects of the 
ml Care of this Court; and your Lordſhip has lately thought pro- 
. per, in the Caſe of Sir Brook Bridges and Hales, to allow an In- 
- tant Maintenance out of her Fortune, though it was not pay- 
W able till cightcen, or Marriage. 
ou | Badger and Badger. 
* THE Husband, by Articles previous to his Marriage, co- 
| in 1 venants, to purchaſe Lands of 80 l. a Year, in Truſt, for 
1 | the Iſſue of that Marriage, as Tenants in Tail in common, Re- 
this mainder in Fee to his own right Heirs z and on a Bill filed for 
this 1 that Purpoſe, a Decree was made, that the Husband ſhould 
r perform the Articles; he dies, and the other Children with 
1 the eldeſt Son, join in a Petition, to have the Money paid to 
* them, and not inveſted in a Purchaſe, and an Order was made 
Ti eccoidinaly; ; and the only Queſtion was, at what Price the 
bs Purchaſe ſhould be ſettled ? and the Maſter of the Rolls thought 
ole | Þ at firſt, that by the Covenant the Husband was bound only to 
* 2 theſe Lands of 80/. a Year any where in England, or Wales, 
lay, : iy afterwards he was of Opinion, that fince this Court had 5 
nn creed an Execution of the Truſt, they would likewiſe take care 
ght "that it was executed in a reaſonable Manner, and as the Parties 
©, ſuved in Oxfordſhire, it was moſt likely the Purchaſe was de- 
ſu- ſigned to have been thereabouts, and therefore he ordered the 
ea Petitioners to be paid after the rate of twenty four Years Pur- 
a” © chaſe which was the uſual Price Lands fold at in that Country, 
ally and that they ſhould be allowed 807. a Year from the Death of 
no the Father, though they inſiſted to be allowed the Intereſt at 
it, he per Cedr. for the Money which Was decreed to be pug. for 
5 2 5 3 the Purchaſe, 
- = IS: Sas 6 Anonymus. 
and 


118 


De Term. S. Hill. 1728-9. | 


— 


Caſe 73. 


At the Rolls. 
Eodem die. 


Depoſitions of a 
Witneſs in an- 
other Cauſe, or 
Court, may be 
read againſt him, 
without Order in 
this Court, to 
ſhew the Incon- 
fiſtence of his E- 
vidence, 


Caſe 74. 


| In Court 
Lord Chan- 
cellor. 


See ant. Caſ, 71. 
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Anonymus. 


F a Witneſs is examined in this Court, you may read, wit 
4 out an Order, any other Depoſitions of the ſame Perſon, h 
the ſpiritual Court, or elſewhere, in any other Cauſe, fo thy 
you make uſe of them anly to confront the Evidence he tha 
gives. 


Tueſday, February the 4th. 


Colmer verſus Colmer, & al. 


Mr. Lutwych for the Defendant Thomas Colmer, the Husband, © 
4 = ſtarv 
had 
prov 
eld v 


HIS is a new Caſe, and of great Conſequence, and th 
Plaintiff prays more than the Court has ever yet granted 


to have a ſeparate Maintenance allowed her, becauſe of the l 
Uſage and Behaviour of the Husband, and of his voluntary a 
cCauſeleſs Deſertion of her; whereas the Fact is, that he wen 
to Maryland on his own Affairs, being a Merchant that trade 


to and from thence ; and before his going, he made a Settk- 
ment, in Truſt, for the Payment of his Debts, which amount 


to above 20000 J. he having lived beyond his Circumſtance, 
at the rate of 1500/. a Year, and allowed his Wife 400: 


Year, beſides the Intereſt of the 4000 l. and yet ſhe run hin 


greatly in Debt; ſo that this is the Caſe of a Merchant goin 
beyond Seas to ſettle his Affairs, who makes a Proviſion for th 
Pa 
dation for this Bill; befides, he offered to ſettle her in a Hout 
at Hornſey, and to provide her with Lodgings in Town befor 
he went off. The Caſes in 2 Vern. are very different from thi, 


ent of his Debts in the mean Time, and there is no Four. 


and the want of thoſe Circumſtances, makes this a very nev 
Caſe: In the Caſe of Lady Oxenden, the Husband brought: 


Bill to have the Benefit of the Wife's Portion, and as, whet 
the Husband files a Bill to have the Benefit of a Truſt, wic 


he could not have at Law, the Court has always obliged him ti 


make the Wife a Settlement, ſo they thought it much mor 
reaſonable in the like Caſe to compel him to allow her a Main-. 
| tenance ; there the Wife had no Proviſion, was parted fron 
the Husband for his Cruelty, and he had a Bill in Court to hae 
the Truſt decreed for him, but here the Husband has not e- 


. 


Court, ſure they might, as well as they have ſerved him with 
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hibited a Bill, and this Matter is of the Jurisdiction of the ſp- 'F 
ritual Court, the jPlaintiff ought to ſue her Husband ther, 
for a Reſtitution of conjugal Rights; and as to what they ob 
ject, that they could not ſerve him with the Proceſs of thit | 
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the Proceſs of this Court; they had an Order, that Service of 
the other Defendants his Truſtees, and Attorneys, ſhould be 
geood Service of him, and Maryland is within ſome Dioceſe, 
and thoſe who are there may be cited ; but ſuppoſe they could 
not, muſt this Court therefore make Decrees for them? they 


\" 7} might as well fay, we cannot arreſt a Man on an Action at Law, 
1 


becauſe he is gone abroad, or abſconds, therefore, pray let us be 


tu = 25 | na 
* relieved here; but the ſpiritual Courts have a Method of citing 


the Party by putting up the Proceſs on the Doors of his Pariſh 
g | _ 


PS 
9 
* 

8 

£ 


by a Sequeſtration. Lady Oxenden's is the firſt Caſe of this 
Nature; and in the Caſe of Williams and Callow, the Husband 
too had brought a Bill, which gave the Court a Iuriſdiction; 
but there is no Precedent, where a Woman after having made a 
Bargain for a particular Part, for her ſeparate Eſtate, ſued in 


and this Court will inforce the Sentence of the ſpiritual Courts 


dd. this Court for a further Maintenance; can ſhe be ſaid to be in a 


= ſtarving Condition? I argue thus; on a Suppoſition, that they 


te E had made out their Caſe of Cruelty, and ill Uſage, but we have 


ec proved that ſhe has no Reaſon to complain, but has been treat- 
el! ed with great Indulgence and good Nature, and the gratifying 
and > her in her Expences was one of the chief Reaſons which o- 
Wein bliged him to go abroad, which appears by the ſecond Articles, 
aut which the Husband entered into, purely out of his Kindneſs to 
th the Wife, whereby he ſettles on her 4000/7, out of his own E- 
nit tate, and further agrees, that they ſhould not bar her of Dower, 
ws or of the Share of his perſonal Eſtate ſhe was intitled to 
% by the Cuſtom of the City of London, or by the Statute of Di- 
hn ſtributions, as the firſt Articles did; and is ſhe to be relieved 


on! againſt the Creditors on theſe Articles, which are partly volun- 


th © © tary, eſpecially when the Creditors are not made Parties? Nay, 
ou- ſuppoſing he left her cauſleſly, ſhall ſhe ſet aſide theſe Deeds, 
made for the Payment of his juſt Debts, when ſhe is already 
for provided for? What they further pray as to Security, is con- 
ths, trary to the Intent of both Articles; for in the Firſt, he binds 
nen himſelf to the Performance in the Penalty of 24000 J. and in 


ht! the Second, by a Covenant, and therefore ſhe muſt be content 


het with theſe Securities, as was lately adjudged by your Lordſhip 
hict in the Caſe of Whitworth and Hallet, and the Covenant as to 
mo 8 the Diamonds, and Jewels, are the ſame in both Caſes. © 

nor | | | 
an ·- 
ron 
hae 


Mr. Mead. 


(1 j n 
ſp | = cept of, and Bills for that Purpoſe have been always diſmiſſed, 
len, She is intitled to the Diamonds, and Jewels on a Contin- 


1b Z Hallet, even after the Husband's Death, though there the Jew- 
the 9 Le 


Ante Caſe 63. 


Equity will not 
better the Sccu- 
rities, the Parties 
themſelves have 
agreed to accept 


r 
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See ante Caſe 15, 
Caſe 3 1. 


Not maintaining 
his Wife is a 
Breach of the 

HFHuſband's Re- 
cognizance to 
keep the Peace 
towards her. 


els and Diamonds were in the Wife's Poſſeſſion too, as allo n 


tingency, could not come in under a Commiſſion of Bankrupeỹ 


- 
un. 4 4 
* 


the Caſe of Gazalef, that Creditors by Covenant, or on a Con. 


7 8 


as Creditors, till the Covenant was broken, or the Contingency be 7 45 
Per 


happened: So the Wife muſt rely on the Security in the . 
ticles, and this Court will be the leſs willing to interpoſe, 3 
the ſecond Articles are voluntary, ſo that the only Queſtion ii 
this Caſe is, Whether the Court can decree a Proviſion to the 
Wife out of the Husband's Eſtate aſſigned to Truſtees for th 
Payment of his Debts. It was proper for the Husband to » ũ é 
to Maryland to ſettle his Affairs, and it is likely he will r. 
turn, when he has done ſo, and he cannot be ſail to have vo. 
luntarily deſerted her, in order to diſtreſs her; and as to Cruel. 1 
ty they have not made out a ſingle Inſtance, but have on} 
made Proof of ſome angry and indecent Expreſſions. The 
Evidence in Lady Oxenden's Caſe, would have been ſufficient 
in the Spiritual Court for a Separation, and the Husband . 
brought a Bill to have the Portion raiſed, and the Lord Keeper 1 
ſaid, if a Husband brings a Bill for the Wife's Portion, the 
Court always obliges him to make her a Settlement, or ſon: 
Proviſion out of it, and ſhall not the Court then, when it ©; 

ſufficient Evidence for a Divorce a Menſa & thoro, take . 


cauſe 


that the Wife have a ſeparate Maintenance? There the Fu. titled 


tion was in Truſtees Hands, which the Husband could not con: Huſb 


at without the Aſſiſtance of this Court, but here the Wits! Arch 
Fortune has been already received, and there are no Articl; to be 


no Truſt to be executed. And a Bill never was brought, « in ot! 


own, and they ſwear that they have paid in Satisfaction of tte 


ven in Behalf of an Infant improvidently married, for a Set Watr 
ment or Proviſion, if the Husband had got the Portion into hi of he 
Poſſeſſion or Power; and in the Caſe of Williams and Callow, th perty 
original Bill was brought by the Husband, but they fay, hen but ii 
is a Truſt, but it is ſuch a Truſt as the Husband himſelf cant Here 
vary, nor could he bring ſuch a Bill. And how can the Cit Deed 
ſay, what is a reaſonable Maintenance, where a Man is in Trad, bf all 
and gone abroad to get in his Effects, and ſhe cannot he (ai Debt 
in this Caſe, to be in a ſtarving Condition; beſides the Husbani is pr: 
had agreed to let his Houſe before he went to Maryland, ad the 
the Truſtees offered her the Keys, to take out what was ht to th 


and « 
> y © > 


Debts, more than they have yet received, which ſhews th diſm 
Deeds are not fradulent. ns Four of x 
Lord Chancellor. 


This is a Caſe proper, not only for the Spiritual Court but al ; 
ſo for a Court of Common Law, it is a Breach of the Peace n 


the Husband, not to maintain his Wife, and if Articles of the | F 
Peace were exhibited by the Wife againſt the Husband, ani 


he entered into a Recognizance, to not maintain her, would be 
a Forfeiture of his Recognizance, by which he binds himſ ct 
ko: x bene 


8 
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Itual Court, it muſt be for a Reſtitution of conjugal Duties, and 


bene & heneſte tractare her. If the Plaintiff ſued in the ſpiri- 


then for Alimony. I will not enter into the Queſtion, who was 
in Fault in this Caſe? The Witneſſes ſay, the Husband allowed 
Cy her 400). a Year, beſides her ſeparate Maintenance, and ſoms 
u. Marks indeed appear of his being a kind Husband, but they af- 

%  MRerwards fell out, and it is plain, he voluntarily left her, and 

1 *ZFrent away without her Knowledge, and that when ſhe heard 
the Frhere he was gone, ſhe followed him, and that he made the 
the ZHMaſter cut the Cables, that ſhe might not come into the Ship, 
and on her Return, ſhe was denied Entrance into her own 
ic FHouſe, and the Servants ſhe left there were arreſted in ſham 
v0 *KAdtions, to get them out of the Houſe ; fo that ſhe was turned 
1cl- ut to the wide World: And it plainly appears by the Deeds, 
ny hat he deſigned to ſerve her fo, and to prevent her from any 
[he Maintenance out of his Eſtate : What muſt the Wife do in this 
In Caſe? In Sir Oliver Butler's Caſe, 3 Keb. 187, Caſ. 44. the 


and - Wife ſued for Alimony, and the Husband pleaded, that ſhe 
p! had a ſeparate Maintenance of 3oo/. a Year, and the Plea was 
th:  Þver-ruled; and on a Motion in B. R. for a Prohibition, it was 
om: _enied by the Court; firſt, becauſe a Court of Law could take 
% 50 Cognizance of it, becauſe it was a Truſt; and ſecondly, be- 


If the Wife ſues 
for Alimony, it 
is no good Plea, 


that ſne has a 


ſeparate Main- 
tenance, or Pin- 
mony. a 


cCaauſe though the Wife had a ſeparate Allowance, ſhe was in- 


4 titled to Maintenance according to the Circumſtances of the 
or: Huſband: So that according to the Opinion of the Court of 


it's Arches, and of the King's Bench, the Eſtate of the Huſband is 


cls, to be the Meaſure of Alimony. Not to maintain a Wife, would 
„nin other Countries be a ſufficient Cauſe of Divorce a Vinculo 
Matrimonii, the Wife is to be maintained according to the Port 
) hz of her Huſband, and as the Huſband here has veſted the Pro- 


the beg of all his Eſtate in Truſtees, the Plaintiff has no Remedy 


ben but in this Court. Wherefore it appearing to the Court, that 
nnd © Here was a voluntary Deſertion of the Husband, and that the 
unn Deeds were fraudulent, and executed with a Deſign to bar her 
ad, bf all Maintenance, and the Defendants have not proved any 
Debts, therefore it is to be referred to a Maſter, to ſee what 
hani is proper to be allowed for the paſt and future Maintenance cf 
and the Plaintiff, (regard being had to the Portion ſhe brought, and 
. x do the preſent Circumſtances of the Husband, ) till he ſhall return 
the and cohabit ; but as to the other Parts, the Bill muſt be 
the ſited, 


+ 
I 


| 23 Chan. Caſe, 250. 2 Chan. Caſ. 102. Nelſ. Fol. Rep. in Canc. 73, 153. 


H h 


The Husband vo- 


luntarily and 
cauſleſly deſerts 
his Wife, and 
goes to Maryland, 
having firſt made 
a fraudulent Aſ- 
ſignment of all 
his real and per- 
ſonal Eſtate in 
Truſt, to pay his 
Debts, the Court 
decreed the Wife 
a Maintenance 


ont of this Eflate, tho“ by Articles of Inter marriage, the had the Intereſt of 4000 l. for Pinmeny. 2 Vun. 671, 386. 


Penvil 


n — . — — 
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Caſe 75. P envil verſus Luſcomb. 
At the Rolls. 
Eodem die. Mr. Rider for the Defendants. 


{+ 
See ant, Caſ. 46. | 


N. equitable Intereſt, or at leaſt ſuch a one as the elde I 


” N Brother had in this Caſe, will not intitle the Siſter to tie 
Equity of Redemption; the Rule of Poſſeſſio Fratris is Part « 
two other Rules, one of which is, that he that claims as Hei, 
muſt make Puntelf Heir to him that was laſt ſeized; and the 
other is, that he muſt be Heir of the whole Blood. It is na 
| 4n nl Poſſeſſion of the Land, that is ſufficient to make: 
| Poſſeſſio Fratris, but an actual Seizin of the Fee Si :mple, for i} 1 
the Brother is Tenant in Tail Male ſpecial, Remainder in Fet, 
1 and dies without Iſſue inheritable, there ſhall be no Poſſeſu 
Fratris of the Remainder, and ſuppoſing there may be Poſſel 
( Fratris of a Truſt, it muſt be of a Truſt in Fee, but a Mort. 
gor is only Tenant at Will to the Mortgagee. Suppoſe an . 
tate is conveyed to one and his Heirs, on Condition, that a 
Payment of the Money at the End of the Year the Feoffec full | |. 
reconvey; the Mortgagor dies within the Year, and his Her 
enters, he is only Tenant at Will, and if he dies before the Per | 155 
formance ot the Condition, the Siſter of the whole Blood ſh i 
not have the Benefit of the Condition, but the Brother of th Ft 
half Blood ; now the ſame Perſon is intitled to redeem the B. 1 fe 
tate after F orfeiture, who was intitled to perform the Cond-! in orc 
tion ; for this is a Performance of the Condition in Equi. hunt 
The beſt Rule, if any, to judge of the Equity of Redemptio 
of a Mortgage in Fee, is to conſider it as a Reverſion; and the! 
Word Reverfion is accordin gly in ſeveral Acts of Parliamen | 
uſed for an Equity of Redemption, but there is no Poſſeſſio Fu. 
tris of a Reverſion ; if there be any Poſſeſſio Fratris of a Mor- | = 
gage in Fee, it muſt be where the Money is paid; then indeel Chi 
the Mortgage i is as much a Truſtee for the Mortgagor and bs 
Heirs, as if the Eſtate had been conveyed to him on the 
Trufts ; but by a Perception of the Profits, the xe Mortgage 3 
9 Tenant at Will. = 
q "x Tho Ion of Aer the Maſter of the Rolls decreed the Eq uity ! 
= be 5 __ jr mon in Fee Redemption to the younger Brother, becauſe the elder 22 fuſe 
— 1 Breker of he had never brought a Bill to redeem. : 
Fas ee, . = 5 © 
elder Brother having never in his Life-time brought a Bill to redeem, z 
(e.. dhe! 
1 — - niſtr 
Frida, © Trl 


5 8 8 : 


Friday, February the 7th. 
Milner verſus Mills, & & contra. 


del HE original Bill was exhibited by the Adminiſtrator of 
the Mr. Brown, againſt his Heir at Law, for an Account of 

3 2 hc perſonal Eſtate of the Inteſtate, which he had taken Poſſeſ- 
e, Son of, and the Heir filed a croſs Bill againſt the Adminiſtrator, 
tte to pay the Purchaſe Money for certain Lands, which Mr. Brown 
not 4 pad articled for the Purchaſe of in his Life-time, out of his per- 
e 3 3 ſonal Eſtate, it being a ſettled Rule in Chancery, that if a Per- 
ri don contracts for the Purchaſe of Lands, they ſhall be conſidered 


© Pal, Caf, 181. Caſ, 15. Fr 4. 


nour 


123 


Caſe 70. 


In Court 


Lord Chan- 


cellor. 


Lands contracted 


de, as real Eſtate, and deſcend to his Heir, or he may deviſe them 9 
ſſo by Will, and his Repreſentative ſhall pay the Purchaſe Money 2 
fly but of Aſſets. And the Lord Chancellor decreed accordingly e 
tga- | E tive, Poſt Caſe 
EI | | 152. Nel. Fol. 
| 2 Verr. 213, 322. 1 Chan. Caf, 29. Swinb. Part 7. ſect. 10. n. 8. oF $vo Rep. in 
l | | | | 
hall 
Jer | 1 . Caſe 
pe. Anonymus. e 
| In Court 
hl Lord Chan- 
tee F the Plaintiff replies to the Defendant's Anſwer, but never cellor. 
Ef. 1 | ſerves him with a Subpœna to rejoin, he may rejoin gratis, Eodem die. 
nd. in order to prove his Anſwer, though the Plaintiff cannot force The Defendant, 
ulty, | - bun to rejoin without a Subpcena. | ILY * 
_—" i | Subpena, ma 
aa] | rejoin gratis, But by 2 Chan, Caſ. 21 , the Anſwer fall be taken for true, Curſ, Canc. 1 55 54, Kr 
the] 
nent | 3 3 
pn. 2 February the 1 5th. 
leed 0 by 7 & p, 85 At the Rolls. 
100 ambers & al, verſus Harveſt, 7 . 
hok | for "i & al' 
Ir b 8 | 5 : 
H E Reverend Mr. Hayes Woodford deviſed his Eſtate 
: B to Truſtees, and their Heirs (whom he alſo made Ex- 
ty (. ccutors) to be ſold for Payment of his Debts, the Truſtees re- 
thet fuſe to act, and the Creditors bring a Bill for a Sale, and there 
were three ny at the Hearing. 
. The Firſt was, Whether the Money ariſing by the Sale of Creditors fall be 
the Eſtate ſhould not be diſpoſed of in a Courſe of Admi- ti com 
© niſtration (the Truſtees being alſo Executors(? But his Ho- 123 
ih, ; * toTruſtees to ſell for Payment of Debts, tho* they are made Executon wo, eſpecially if they hat to act. TNT 


qualify a Perſon 


— — 


— — 
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A nour the Maſter of the Rolls decreed, the Creditors ſhould b A 


dang” Pom paid ratably, as he had formerly done in the Caſe of Degg ani Anf 
763, 82, 435, Degg, which was confirmed on Appeal by the Lord Chance. Law 
243. chan lor Macclesfield, eſpecially in this Caſe, becauſe the Truſtes their 
5 ans had renounced, ſo that there could be no Sale without the Af. the 
2 fiſtance of the Court. | DA 


In ſuch Caſe the 5 | 3 5 = 
Heir can tren, The Second was, Whether the Heir at Law, who was bouni ! 
but muſt come in , | 1 5 | b 
for aratableShare in ſeveral Bonds with his Father, by way of Security, migh 
with the other not retain? But it was adjudged that he could not, but on; . 
Poſ. Cal: 180. come in for a ratable Share with the other Creditors. 
2 Chan, Caſ. 54. 


The Third Queſtion was, From what Time the H eir, who 
was in the Receipt of the Rents and Profits of the Eſtate 


| Ava 4: len ſhould account? Whether from the Time of the filing le di 


muſt account for Bill, or only from the Time of pronouncing the Decree, as 2 
the Receipt of 


the Rents ant Law, from the Time of the Judgment? But the Maſter of th 
Tune f fing Rolls ſaid, that at Law they were ſure of Judgment in twon = 
the Bill, three Terms, but here there might not be a Decree in a co. 


ſiderable Time, and therefore decreed, he ſhould account fron _ give 


8 the Time of filing the Bill, according to the Caſe of Montagy _— : to CC 
and Ford, lately adjudged by the Lord Chancellor. ek 
— 1 5 poſe 

Friday, February 21. ind 

At th P 5 b rers. Part 
Chancellor's . Pleas and Demurrers. will 
Lord Chan: 8 %%% _ 
rd Chan- . /)ß%/%% ( 
cello. Vilabore & al, verſus Parker & al. pe 
9 My 1 1 0 


HE Defendants, the Relators in the Information, 1 
cConſenting to be examined in that Cauſe, for the pre. 

ſent Plaintiffs, the Demurrers came on again to be argud; | 
and the Attorney General for the Defendants ſpoke to th 
ſame Effect as at the firſt Hearing. What the Plaintiffs prin 
cipally object is, that the Defendants have brought an Intor- 
mation for the Payment of theſe Notes, but how can the Plain 
tiffs avail themſelves of that in this Suit? they may make a pro 
per Defence to it by their Anſwer, and prove it by others, fo 
they themſelves Charge, that theſe Notes were given at a gte 
Meeting, and we ſubmit to your Lordſhip, if we ſhould di- 


If a Bill s Cover the Conſideration, and it ſhould appear to be what th. 
ne of alledge, Whether that would profit them, if they will give ſuc 


Land granted Notes, the leaſt Puniſhment they can ſuffer is to pay them: 
to be clefted, a» Where Lands have been conveyed, to quality the Grantees uv 

Centern, be elected Members of Parliament, and Bills have been brouelt 
rho! n. . by for a Reconveyance of the Eſtate, as being granted without a | 
bis Anſwer, he Conſideration, though the Detendant has admitted it by bs | 


relieve. oY Anſwe, 


—_— * 
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and Anſwer, yet the Court has faid, as the Eſtate was veſted by 


cel. Law, they would give the Plaintiffs no Aſſiſtance, but diſmiſs 


OE) 


their Bill; and if an Action had been brought on theſe Notes, 

Al. the Defendants could not have brought a Bill for a Diſcove- 
ry of the Conſideration and Relief, no more than in the Caſe 
pol an uſurious Contract. 


und 5 
ut! Mr. Solicitor General for the Plaintiff. 


Els Bill is in Nature of a Defence to the original Bill 


or Information, and it is proper for your Lordſhip at 


who E the Hearing of that Information, to be acquainted with all the 
iz Circumſtances relating to theſe Notes; and our Caſe is very 


different from what has been ſaid of Notes given, or Conveyances 


c AF 
HIT, 


made on corrupt Agreements, they would have this Court decree 


og they are not made payable to any certain Perſon) and ſh.ll not 
. vour Lordſhip then conſider on what Conſideration they were 


From given? Since they have brought an Information, it is proper 


to conſider whether their Demand is juſt, and the now Defen- 
dants, are to be looked upon as Pla intiffs in the Information, 
though it is filed in the Name of the Attorney General; ſup- 


poſe then they had brought a Bill for Payment of theſe Notes, 


tr the Payment of Notes, which cannot be ſued at Law, (becauſe 


and we a Croſs Bill for a Diſcovery of the Conſideration, could 


they have demurred? Could they have ſaid, No, we will not tell; 
the Court ſhall decree blind- fold for us; it never was allowed a 
Party to protect himſelf in this Manner. The Court indeed 
will ſtand neuter, where a Bill prays to be relieved againſt a 


> 
ku de 


a Contract, and of a Croſs Bill for a Diſcovery, that a De- 
„ murrer to the Diſcovery has been allowed; for that is to ſay, 
P that the Court muſt decree, what if they were acquainted with 
the whole Truth, they would not; no, your Lordſhip muſt be 
0 te let into the whole Affair. If a Member of Parliament brings 
pf. his Action againſt another, and the Defendant files his Bill for 
ntor Relief, the other ſhall not be allowed his Priviledge. But they 
lain - © fay ſeveral were preſent; what then, if we ſhould examine 
* them, they would demur too, as the Relators do now, ſhall 
„ 8 


8 

) 

3 5 

n ihe The. = 

— 
£ 

i 


> Penalties, 

goa Ws Lord Chancellor. 

i RS. 
"= HE Demurrers muſt be allowed, as to the firſt Point, 
8 but over- ruled as to the reſt, and the Sheriff is not oblig- 
= <9 to diſcover. Bribery and Corruption are certainly puniſhable 
ought © by the Common and Statute Law, and the Houſe of Com- 


* 
5 


+2 


t mons have undoubtedly a Power of judging of Elections, and 
y hö the Incidents thereof, but that is not the preſent Queſtion. 
| 858 eee Notes 


fx 
IS7 
5 
VU 
iS 
270 
12 
ö 
Cx” 
£ 
LI 
! 


corrupt Agreement; but where the End of the Bill is for a 
ſpecifick Execution of it, it will certainly firſt examine into it, 
and they cannot mention the Caſe of a Bill for an Execution of 


If a Member of 
Parliamentbrings 
an Action, and 
the Defendant 
files a Bill, he 
ſnall not have 
Privilege. 

i Vern. 329. 


we ſwear againſt ourſelves, ſhall we ſubject ourſelves to 
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If an Informa- 
tion is filed for 
the Payment of 
Notes given to 
publick Uſes, and 
the Defendants 
file a croſs Bill 
againſt the Rela- 

tors for a Diſco- 
very of the Con- 
fideration of thoſe 
Notes, they can- 
not demur, tho? 
the Diſcovery 
may ſubject them 
to a Penalty, 


Caſe 80. 


At the 


Chancellor's 


HFouſe. 
Lord Chan- 
cellor. | 


Accounts of her Concerns. 


Notes are given for which there is no Remedy at Law, an 
the Defendants file an Information in the Name of the Attor. 


ney General. for the Payment of them, muſt this Court ſuppoſ : 
ood, without looking in: 
it? Suppoſe a fraudulent Note is obtained, which yet appeaz 
fair on the Face of it, though Fraud is puniſhable by Lay, 


the Conſideration expreſſed, to be 


3 
C 


2 
J 
? 
| 


N 


yet if the Party comes here to have it executed, or puts it in 
Suit at Law on a Bill for a Diſcovery, he muſt anſwer, though | 


niſnhment. 6 


Monday, February the 24th. 


Attorney General, verſus Yynne & Us, 


| & Humphrys. 


Wynne et Ux”?, verſus Humphrys. 


MI. Solicitor General for the Defendant Humpbrys. 


T7” HE Information is brought at the Relation of Mr. Ju 


tice Price, and others, the Truftees of a Charity, given 


by the Will of Mrs. Strangewaies, againſt Wathins Willian 


Wynne, and Mary his Wife, Siſter and Executrix of the Wil 


of the Teſtatrix, and againſt Humphrys her late Steward. Ands | 
to ſo much of the Information, as ſeeks to bring the Defen- | 7 
dant Humphrys to account for, or pay over any of the perſon | 
Eſtate of the ſaid Mrs. Strangewaies in his Hands, he d- 
murs, becauſe by the ſtanding Rules of the Court, he is liabe 
only to account to the Executrix. The Executrix likewiſe hs 
brought her Bill againſt Humpbrys, for an Account, to which 
he pleads a Codicil of the faid Mrs. Strangewaies, whereby the 7 
expreſly orders, that he ſhould not be accountable to her Ex | 
ecutrix for any of her Affairs, and diſcharges him from al! 
And we conceive our Demurret | 


ought to be allowed, otherwiſe every Legatee might bring 2 
Bill againſt the Debtor of his Teſtator, whereas a Payment to 


him would not be good, nor could he give the Debtor a Di- 


charge. And this Information is brought againſt the Execu- 


trix too, charging Colluſion, with a Defign to elude the Codi- 


cil, whereby it is expreſſy ordered that he ſhould not be ac- 
countable to the Executrix. And our Plea alſo is good, for 
this Codicil has been proved by the Executrix, though boy 


it may ſubject him to a Penalty: So if the Defendants will ne 
diſcover, they ſhall have no Benefit by the Information, if that 
was out of the Caſe, I ſhould be of another Opinion. a 
tho' others were preſent, if they were Parties, they. too may re. | 
fuſe to ſwear, becauſe a Diſcovery. would ſubject them to Pu. | 
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ne charges it to be obtained unduly, and by unfair Suggeſtions, 
"XX when the Teſtatrix was in extremis; but it appears from the 
"X Caſe of Kerrick verſus Branſby 
Monday March 11, 1727, that this Codicil having been prov- 
"© ed, muſt be taken for good, and cannot be litigated but in the 
aw, Spiritual Court. I. will not enter into that Queſtion, whether 

= if a juſt Creditor had brought this Bill, er Information, a Re- 
I leaſe, or what would have been a Bar to an Executor would 
nt have been a Bar to him, but ſurely it will in this Caſe of 

Ja Legatee. 

\nd | 8 


4 fog 4 

F Eves 

4 . 
GS 

g 83 
Ing e 

3 e 
F 5 

, 3 


Mr. Attorney General for the Plaintiff. 


I ſhall firſt conſider the Demurrer. I allow a Eegatee, or 
2 Creditor cannot bring a Bill for an Account againſt a Debtor 
or Accomptant of the Teſtator, becauſe, as has been ſaid, then: 
every Legatee or Creditor might bring ſuch a Bill, but we have 
made the Repreſentative likewiſe a Party to our Information, 
aand charged her to be in Colluſion with the other Defendant, ſo 


x that an Account taken in this Cauſe, would be final and conclu- 


= ſive againſt Mr. Humphrys ; the Teſtatrix has ordered the Re- 


in a Purchaſe of Lands, for the charitable Uſes in her Will; 
Mr. Humphrys ſays the Executrix has proved theCodicil, we 


1 
* 
* 

o I * — 
9 


: dicil, the Will would be intirely fruſtrated, for not only the 
Arrears are thereby diſcharged, but alſo ſeveral Sums of Mo- 
ney which were in his Hands; taking this then for a Collu- 


—— 
— 
5 
* 


vil | - pin Releaſe, the next Queſtion is, Whether a Creditor or a 


and why not a Legatee, who has as certain a Right; and tho” 


force him to conſent, the Relators are reſiduary Legatees, in 
Truſt for charitable Uſes, and therefore are certainly intitled 
to an Anſwer. 1 > 


4s to the Plea, it is certainly improper for us, to bring a 
Bill for an Account contrary to a Codicil we have proved, but 
then the Queſtion is, how far this Plea ſhall operate as a Re- 
 Zlaſe? it is pleaded to ſo much of the Bill as ſeeks to impeach, 


employed many Years as her Steward, and ſhe intended by this 


Codicil, only to releaſe him from any Account as ſuch, he in- 
—F#liſts it will intitle him to Notes of Hand for Money paid for 
ber Uſe, fo that the Plea would in Effect cover her whole per- 
c. Ffonal Eſtate, and the Executrix may call him to an Account, 
notwichſtanding the Codicil, becauſe it does not appear till 
E | the Account is taken, whether there will be enough to anſwer. 
1 i Debts, 


> 

2 
2 

2 


, decreed in the Houſe of Lords, 


ſidue of her Money, and her Rents in Arrear, to be leid out 


Charge that it was obtained in Extremis, and that the Execu- 
trix's proving of it is an Evidence of Colluſion, for by this Co- 


ion in an Executrix, to prove a Codicil which amounts to a 
Legatee might not bring ſuch a Bill, certainly a Creditor might, 


an Executor muſt aſſent to a Legacy, yet this Court will en- 


I27 


Hard. 131, 313. 
2 Ro, Ab. 5 

1 Lev. 235, 6. 
Vaugb. 207. 

I Show. 293. 
The Validity of. 
a Codicil of the 
perſonal Eſtate 
that has been 
proved, can be 
only litigated in 
the ſpiritual 
Court. 6 Co. 23. 
Suppl. to Vent. 
270, 281. 

2 Vern. 8, 76. 

1 Chan. Caſ. 80. 
Gro, Ca. 396. 
1 Bulſt. 199, 
pl. 459. 


or ſet aſide the Codicil, or to bring him to an Account, he was 


W —— eas ht 
enn 
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A Creditor, or 
Legatee, may 
bring a Bill a- 
gainſt a Legatee, 
or Debtor, if he 
makes the Ex- 
ecutor a Party, 
and charges Col- 
luſion. 


1 8 
Hell. Fol. Rep. 
in Canc. 303. 


Caſe 81. 
At the 


Chancellor's: 


Houſe. 
Lord Chan- 
cellor. 


tiff brought this Bill for an Account of the Aſſets of Mr. Scut- 


ance, Mr. Trenchfield was nearly related to the Teſtator, ther 


Will, and appointed the Defendant Harriſon his Executor, + 5 


2 

3 5 
n © Gs 5 | 

22255 bf ATI 

8 Be 


Debts, therefore he le 2 to anſwer, and ſubmit to the Judg. 1 
ment of the Court on the whole, how wr the Codicil ſha! 2 
extend. 8 


Lord Chancellor. 


One Legatee brings a Bill againſt another, (for Humphy, L 
by this Codicil is a Legatee) and the Executrix, cha- 
ing a Colluſion, which ought not to be ſaid in this Caſe, be. 


cauſe the Executrix alſo has brought a Bill, and the Defendans | = 1 
Plea to it, coming on to be argued at the fame Time, Ic 3 
now take Notice of it, beſides the Demurrer doth not go tv! . 8* 
the whole Bill, but by his Anſwer he expreſly denies all C.. 15 A 
luſion, and if this Codicil is not fairly proved, they may Conte 438 a 
it in the proper Eccleſiaſtical Court, but Imuſt ſuppoſe it good, | op tl 
therefore the Demurrer muſt be allowed. But as to i hee 
Plea, there may be a Queſtion how far the Codicil ſhall extend, Ace 
and therefore let the Plea ſtand for an Anſwer, with Libertyy 
except, as to any Matter ſubſequent to the making the Codicl, = 
and the Benefit be ſaved t to the ng. 7 * 
Mr. 
mani, February the 26th. mad 
is ve 
| Seattergood verſus Harriſon. Re 
The Attorney General for the Plaintiff, IF E E 
R.  Scattergood, who lived at Maderas, at divers Tins © Fain 
conſigned ſeveral Goods and Effects to his Brother- i- mee 
law Mr. Trenchfield in London, afterwards on his coming or'|. 5 Jay 
into England he fickned and died at Portſmouth, having fil | to ſe 
made his Will, and Mr. Trenchfield, and Mr. Fenwick Exec. 


tors; T. -enchfield only proved the Will, and poſſeſſed the Effet, © { 
he died, and left Mr. Raworth his Executor, who made bs | is 


KEN 


gainſt whom, as the Repreſentative of Mr. Trenchfield, the Phir 


tergood, and an Account being decreed, the Maſter has reporte! | 
ſpecially, that the Defendant claims an Allowance of Commit 
ſion Money, but we inſiſt that he is not intitled to any Allov- | 


was no particular Contract with him as Factor, and in bb” 
Accounts he has charged nothing for Factorage, but may be 
ſuppoſed to have done it out of Kindneſs to the Teſtator, and is | 
fake of thoſe large Sums of Money he had in his Hands, f. 
which he paid no Intereſt, at leaſt he is not intitled to any A 
lowance ſince the T eſtator” s Death, being Executor, and ha- 
ing 100 J. Legacy given him, and he might have refuſed to ad, 
and Fe Lordſhip * fo the ſixth Day of laſt Decemit, 2 


iN 


— 
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2 3 


in the Caſe of Sutton verſus Nightingale, for then he did not 
E tranſact as Factor, but as Executor, who is intitled to nothing 
for his Care and Trouble, but muſt be allowed all his neceſſary 
| 7 Expences, and in that Caſe Mr. N:ghtingale had no Legacy 
T7 given him. : 


Lord Chancellor. 


One who acts as 
Factor is prima 
facie intitled to 
Commiſſion 5 UNe 
leſs you can make 
= the contrary ap- 


* . 
e 3 
n 


ch, | : Mr. Lutwyche for the Defendant. 
Tb hey ſay, we ought not to have any Commiſſion, becauſe 
Mr. Trenchfeeld was a near Relation to Mr. Scattergood, was 
made Executor, and has a Legacy left him, but the Legacy 
= 7 is not ſaid to be given him for his Trouble, as Executor, which 
zs very obſervable, for that would have excluded him from a 
Reſidue of the perſonal Eſtate, but he would be intitled to this 
Legacy, though he had refuſed to act as Executor; and tho 
gan Executor is not to be allowed for his ordinary Care and 


$i 3 ney, becauſe it is hard for us to produce a Voucher for every 
„ particular Sum we expended, and we allowed Intereſt for the 
ſeveral Sums of Money in our Hands. 5 


8 Mr. Pills. 
Wbat he did as Factor he ought to be allowed for, ſince he 
was Executor, as well as before, for by taking upon him that 
Office, he is not obliged to act as Factor; and if he had em- 
ployed another, he would have been allowed Factorage in his 
Accounts: Suppoſe an Attorney is made Executor, if he has 
= occaſion to carry on Law Suits on the Account of his Teſtator, 
= muſt he give up his Fees. es 


Lord Chancellor. 


> HI cannot now go out of the Report, which ſays he acted on- 
© ly as Executor, and his Receipts and Payments in the Report 
ere ſet out as Executor. Suppoſe the Caſe to be, (as nothing 
X | 4 appears 
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An Executor is 


to have no Al- 


lowance for his 


Care and Trouble, 
but if Goods are 
conſigned to A 
Factor in the 
Life-time of his 
Principal, tho' 
they come to his 
Hands after his 
Death, and he is 
made his Execu- 
tor, he ſhall be 
allowed Com- 
miſſion Money . 
1 Vern. 316. 
Nelſ. Fol. Rep. 
in Canc. 361. 


Caſe 82. 


At the cite. 
Eodem die. 


One deviſes Lands 
to his Daughter 
and her Heirs, 

after her Mo- 

thers Death, but 
directed, that if 
his Son paid her 
500 J. after her 
Mother's Death, 

to be inveſted in 
Lands, that the 
Lands deviſed to 
her, ſhould go to 
him; this ſhall 


de conſidered on 


the ſame foot 


with every other 
Mortgage. 


1 Vern, 7, 214, 
232, 33, 190. 
2 Vern. 366. 
2 Chan. Caf. 33 35 
58, 147, 159. 


appears to me to the contrary) that Mr. Scattergood brought 3 5 
theſe Effects home with him, and the Executor diſpoſed of 
them, ſure he ſhall be allowed only his Charges and Expencs, 


but if any Thing appeared to be conſigned to Mr. J. renchjell 


by the Teſtator in his Life-time, though it came to.his Hang 


after his Death, (ſince he acted before as Factor) he ſhould be —_ 
allowed Commiſſion for it. Thirefor I decree Factorage, ani 
Commiſſion to the Defendant, for all the Money and Gook 8 
which came to Mr. 7 renchfield's Hands in the Life-time f 
the Teſtator, but he is to have no * for what he 


did as Executor. 


| | Dunſtomb ved Dunſeonb. 


TR. Dunſomd by his Will and Codicil, deviſed cer 
Lands to his Wife for Life, Remainder to the Plaini = 

his Daughter and her Heirs, but directed; that if his Son pi! 
to his Daughter 500 l. after his Wife's Death, to be laid a. 


in Lands, then the Lands he had deviſed to her after her Ms =: 


ther's Death, ſhould go to him and his Heirs. And the Bil 
brought to compel the Defendant the Son to Pay this yo = 3 


. a reaſonable Time, or be forecloſed. 


And the Counſel for- the Defendant inſiſted, that on = 
Bill of Forecloſure, the Court decrees an Account to be take + 
of what is due of one Side for Principal, Intereſt, and Cofts, an! 
of the Rents and Profits of the other, which are firſt to be | 


plied to pay off the Intereſt, and then to fink the Principal, al 
the Defendant to be forecloſed, if he does not pay what is u. 


ted due within ſuch a Time after the Maſters Report : A ö 


that the ſame Decree ought to be made here, for till the Accout 


was taken, they could not tell WHERE? it was "worth their v 


to redeem or not. £74 9 


On the other Side it was argued for the Plaintiff that the Py. : 


ment of the 500 J. was a Condition precedent, and that the De 
fendant had no Title to an, Account of the Rents and Profs 
from the Mother's Death, nor was he to pay Intereſt for iii 


500 J. and that Money by the Will was to be inveſted in a Pu! 
chaſe of Lands, whereby i it appears, the Teſtator did not des 


the Rents and Profits ſhould go t to ſink the ne. 
Maſter of the Rolls. 


1 E Defendant muſt pay Intereſt for the 500 /. and J 


intitled to an Account of the Rents and Profits ; it is * 
Caſe of every Mortgagee, and here may be a Forecloſure, fo 
the Defendant has not his Life-time to pay the * in, wy 
only a reaſonable Time after ter the Mothers Death 


2 ; 
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Monday, March the Fs | | „„ 83. 


4 Chrks Selby Amberſt, Eſq; Adminiſtrator _ Ade 


Chancellor's 


of Dame Margaret Strode, his late Wife, © .-* 


who was the Widow of on George Strode, cellor, 
deceaſed, Plaintiff. 


E 22 Robinſon Litton, 2 Deviſee of 
the Will of Litton Litton, Eſq; deceaſed, 
who was the only Son and Heir of the 
ay 1 ſaid Sir George Strode deceaſed; George 
i Darnelly, a Remainder Man, and er the 
„ Will of the ſaid Sir George Strode, de- 
il; + ceaſed; Francis Maſcal, and James 
ov B edingfield, Mortgagees of the Eſtate 1 in 
= Queſtion, Defendants. 


a M r. Solicitor General for the Plaintiff, 


IR George Strode being ſeized in Fee of the Mannor of Itch- 
ing bam, and divers Lands and Hereditaments in the County 
3 4j. - of Suſſex, of the yearly Value of 5o0J. and upwards, Part 
- whereof was ſubject to two ſeveral Mortgages made by him to 
Francis Brook, each for a Term of one thouſand Years, for ſe- 
curing the principal Sum of 1100 J. and Intereſt, and other Part 
N whereof, was ſubject to another Mortgage made by him to Mary 
5 +a Selyard, for another Term of one thouſand Years, for ſecuring 
the principal Sum of 500 J. and Intereſt ; and the aid Sir George 
= being alſo ſeized of other Eſtates in the Counties of Worceſter and 
of © Glouce 25 and Hereford, ſubject to other Mortgages, did by 
Ir . 'S © bi laſt Will and Teſtament, dated the 21ſt Day of May 1707, 
pu. Deviſe all his Mannors, Meſſuages, Lands, Tenements, and 
ß 3 Hereditaments, to his only Son Litton Litton, and the Heirs 
= © Male of his Body, Remainder to his Godſon Strode Beding- 
Z c | 0 for Life, Remainder to his firſt and other Sons in Tail 
Male, upon Condition, that the ſaid Strode Beding field, and 
= +> hisIflue Male ſhould change his Name of Beaing field, to Strode, 
nd ; and take the Arms of the Strodes: And in caſe the ſaid Strode 
1s * 3 3 * Beding field ſhould refuſe or negle& to change his Surname 
e, Uu £ e from Beding field to — then the T eſtator's Will was, 
2 Ts SHRD n 
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Will dated the 16th of April 1710, gave to his Mother Dan! 
Margaret Strode a Legacy of 20000. and after giving ſeve s 


What paſſed by 
theſe Words in 
the Wil. 


ther Sir George Strode Knight, deceaſed, to wit, one Mor- 


K M H a «a A 


that the ſaid Deviſe ſhould be void, and in ſuch Caſe, he gar = if 
the ſame to his Godſon George Darnelly for Life, Remaind; „ 
to his firſt and other Sons in Tail Male, he and they changiny = hi 
Gor humans ark ae dinner Sree Being NY. 
to do; and in caſe he and his Iſſue ſhould refuſe, then th . . 
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the Teſtator deviſed the ſame to his own right Heirs” vy 


7 
TR 
©: 
8 
Wo 


The Teſtator, Sir George Strode, ſoon after died, and his 8 ; F E D. 
Litton Litton became ſeized of the mortgaged Premiſſes in S ! 


fox, as Tevant in Tail, ſubject to the faid Mortgages, and f fh 


of the Reverſion in Fee as the only Son and Heir of Sir Gen an 
Strode his Father, ſubject to the ſeveral intermediate Remain. N 
ders before mentioned. Litton Litton was alſo ſezed of a gr 
Eſtate in Fee Simple in Poſſeſſion, in the Counties of Hertfiri 
Bedford, and London, deviſed to him by the Will of Sir Millu du 
Litton, of the Value of about 3000 J. per Annum, and by li 


pecuniary Legacies to other Perſons, the Will goes on, A 
"iy farther Will and Meaning is, and 1 8 dire, = 
© order, and appoint, that my Executrix hereafter named, ſl! pc 
* within fix Months after my Deceaſe, pay off, and diſcheg f the 
all Mortgages, and Incumbrances laid, and charged upon 
Eſtate in Suſſex, and heretofore charged by my honoured F. 


gage of 11001. lent by Mr. Francis Brook, and one otht' 
Mortgage of 500 l. lent by Mrs. Sehard to my ſaid Fathe, :- 41 
© and my Will and Meaning is, and I do hereby direct and a» 
< point, that the faid ſeveral mortgage Leaſes fhall be kept « 
va Boe and upon Payment of the Fad ſeveral Sums of Mong Li 
© due upon the ſaid Mortgages, ſhall be aſſigned by the fil 1 
© Mortgagees, to my dear and ever honoured Mother Dan: : 5p 


© ſhould be with Child at the Time of his Deceaſe, then le to r 
gave all his ſaid Mannors, &c, to his Couſin William Robins 
Litton (who was his Mother's Brother's Son) until ſuch Tin: 
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child proved a Daughter, 
"RE 5000/. to be raiſed and pa 
the ſaid Eſtate, at the Age of eighteen Years, or Marriage; 
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as ſuch Child ſhould be born, and after the Birth of ſach Child, 
it ſuch Child proved a Son, then he deviſed all his ſaid Man- 
nors, &c. to his ſaid after-born Son, and to the Heirs Male of 
bis Body, the Remainder to his ſaid Couſin William Robinſon 

Litton, and his Heirs ; and in caſe of the Birth of ſuch Son, 


then he deviſed a Rent-charge of 200/7. iſſuing and to be paid 


2 * by his ſaid Son out of the ſaid Mannors and Lands unto the 


faid William Robinſon Litton and his Heirs, with a Power of 
Diſtreſs in caſe of Non-payment ; and if the ſaid after-born 
then he gave to ſuch Daughter 
paid out of the Rents and Profits of 


and if his ſaid Wife ſhould not be with Child at his Death, 


then he gave all his faid Mannors, &c. to his faid Couſin Wil- 
= ham Robinſon Litton, and his Heirs. And he ordered his Ex- 
cecutrix to pay all his Father's: juſt Debts, and gave the Reſi- 
due of his perſonal Eſtate, after his Debts, Legacies, and fu- 
neral Expences were paid, to his ſaid Wife Bridget Litton, 
whom he appointed ſole Executrix of his Will; and he ap- 


pointed that all his Furniture, Goods, and Houſhold-ſtuff, 


| 2 then being in his Mannor Seat at Knebworth, ſhould remain and 
continue in his ſaid Houſe after his Death, for the Uſe and 


* N 25 
N 


Benefit of the ſaid William Robinſon Litton, to whom he 
thereby 
of this Will died, and his Wife Bridget proved the ſame, and 
William Robinſon Litton (who was her Guardian during her 


gave the ſame.” Litton Litton, ſoon after the making 


Minority) purchaſed of the ſaid Bridget the Benefit of the 


Reſidue of Litton Litton's perſonal Eſtate, and agreed to 
pay off all the Debts, and the Wife not being with Child, Wil- 
iam Robinſon Litton entered on all the Premiſſes, in the Coun- 
ties of Hertford, Bedford and London; and added the Surname 
Litton to his own, and Strode Beding field who was intitled to 
the Remainder of the Eſtate in Suſſex, and of the other Lands 


7 
or 


and Premiſſes under the Will of Sir George Strode, entered on 
the ſame, and took the Name and Arms of Strode; and in 
Michaelmas Term 1710, exhibited a Bill in Chancery againſt 
Patlliam Robinſon Litton, Lady Strode, Bridget Litton, and the 
Mortgages, to be let into a Redemption of the mortgaged Pre- 
m iſles inSzſſex; and the Cauſe coming to be heard on the 22d of 
February 1711, a Decree was made byLord Harcourt, That the 
s Mortgagees ſhould be paid off out of the Aſſets of Litton Litton, 
and upon Payment, ſhould aſſign over their Mortgages to Lady 
Strode, or her Order; but if the ſaid Srode ſhould pay to 


. 


Lady Strode, the Money due on the ſaid Mortgages, with In- 


tereſt, before an Aſſignment of the ſaid Terms to her, then the 


* 


4 


off the Mortgages out of the Aſtet of Litton Litton, and th | 1 
Mortgagees aſſigned to the Plaintiff Selby Amberf, by the Di. 


der the Will of Litton Litton: And now both Cauſes come u 


_ afligned, and by ſuffering a Recovery he might have barred the | 7 3 
Remainder- men of their Equity of Redemption, and he cov 
not have made uſe of more proper, and plain Words to ſhew his 
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Parſuant to this Dawes, the Defendant Robinſon Litton 1 


rection of Dame Strode then his Wife, but fuch Aſſignment : | 
were ſubje& to Redemption by Strode Strode, or ſuch othet {I FT : 
Perſons as ſhould be intitled to the Inheritance of the Premiſſa . 
under the Will of Sir Gearg e Strode, and to the further Direc. 5 
tions of the Court. And afterwards the Plaintiff, by the Ay. 
pointment of Strode Strode, and upon paying to him the 10 SE | 
mortgage Money, aſſigned the ſame to the Defendants Ma % 
and Beding field, ſubject to ſuch Directions as in the Dec 
Lady Strode died, having firſt made her Will, and the Plainif Mc; 
her Huſband refiduary Legatee of her real and perſonal Eſtat, | a ; 
who took out Adminiſtration, with the Will annexed. Anil 
Strode Strode being dead without Iſſue, the Reverſion of th: 
mortgaged Premiſſes by the Will of Litton 8 came to Wi. j 1 
liam Robinſon Litton, E 


In Michaelmas Term 1725, the Plaintiff brought a Bill 5 = 


Redemption of the faid Terms, and in Eaſter Term 1726, te E 
Defendant Villiam Robinſon Litton brought a croſs Bill to i! 


deem the ſaid mortgaged Terms; and both Cauſes being hea} # 7 


the 13th of November 1727, as to the Title of the Defendut| * 
Darnely, the Lord Chancellor directed a Caſe to be ſtated . 


the Opinion of the Judges of B. R. who were unanimous inf 
their Judgment, that his Remainder could not take place, being | Hy a 
on a Condition precedent, which never happened, Strrode b. Fine 
ding field having taken the Name and Arms of Strode; aut! 
therefore the Defendant Wilkam Robinſon Litton muſt take u Li 


be heard before your Lordſhip on the Equity referved ; and the | 
Queſtion is, Whether Litton Litton intended by his Will, tht” wo 
his Mother ſhould have only the Money ſecured by the u and 
mortgage Terms, or the Terms themſelves ? And we think bi i) 


Intention is very plain, (as far as it could take place) to give be 43 
the ſaid Terms, diſcharged of the Money, By the fame W. 1 4 


he gives her 2000/. and ſurely, if he had defigned her by the 3 3 


Clauſe in Queſtion, only the Money ſecured by the ſaid Mon. 1 


_e he would have ordered his Executors to pay her fo mud | 
oney, and not have taken this round-about Way: He dire 
his Rout to pay off the Mortgages in fix Months after t | 
Deceaſe, and the Leaſes are to be kept on foot; for what Pu- 
poſe ? to raiſe the like Sum for his Mather ? Ne o; but to be ab | 
figned by the Mortgagees to his dear Mother, for her ſole Uk = | 
and Benefit, for the Reſidue of the Terms; the abſolute l- 
tereſt in the Leaſes, when the Money was paid off, were to be jj TT 
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DF -tcation, to deviſe to his Mother theſe Terms exonerated of the 
vortgage Money, * 
2 hut the Defendant inſiſts on the Decree, whereby Strode 
tc paying off the Mortgage Money. This Decree was right, as 
i Ihe Cafe then ſtood, for Litton Litton could not make thoſe 
rec rerms abſolute againſt thoſe in Remainder, who claimed under 
Ap | Ine Will of Sir GeorgeSzrode, and if Robinſon Litton's Remait der 


ful} pad depended on the ſame Will, he too would have had a Right 
ſeal | o redeem in his Turn, and Lady Strode could only have the 
Tec} Benefit of the Money: But the Court foreſeeing that the Re- 
ni} nainder to Strode Strode would be ſpent in the Compaſs of a 
tate, | Life, that at that Time he had no Iſſue, and that if he never had 
Ani ny Sons, and Darnelly no Title, another Caſe might happen, 
th: uch as hath now really come to paſs, has made no Proviſion 
Hi, For the Defendant William Robinſon Litton, though he inſiſted 
in his Anſwer to that Bill, that he was intitled to redeem thoſe 
Terms as Remainder Man in Fee, but has left that Point open 
por the Judgment of the Court, as the Facts likewiſe have 
* Done, which paſſed ſubſequent to this Decree : Wilkam Robin- 
en Litton paid off the Mortgage Money out of the Aﬀets of 


Leh HAT, 


itton Litton, and the Terms were aſſigned to Selby Amherſt, 
 ZIvho aſſigned them to Maſcal and Beading field by the Direction of 
| EFtrode Strode, with the ſame Reſervations as in the Dectee. 
it} ZThe Caſe between Strode Strode and Lady Strode, was very 
 HWifferent from the Caſe between the Plaintiff, and Villian Ru- 
| *#:n/on Litton Strode Strode, took under the Will of Sir George 
' $8: ode, but William Robinſon Litton under the Will of Litton 
Litton, who being only Tenant in Tail with a remote Re- 
pmainder in Fee, and not having ſuffeted a Recovery, could do 
pbothing to put the intermediate Remainder to Strode Srrode in 
g wotſe Condition than it was by the Will of Sir George Strode, 
ad | and could not make the Terms abſolute, as to him who claimed 
ch dy a Title Paramount: But Villiam Robinſon Litton claimed 
: het | nder the Will of Litton Litton himſelf, who could give him 
Wil de Inheritance, and his Mother the Terms, which are not to 
pe conſidered as Attendant on the Inheritance; and though 
hey were created for a particular Purpoſe, yet the Owner 
might order them to be kept on Foot for the Benefit of a De- 
viſee, as well as have created original Terms out of the Inheri- 
s | ance by his Will, and though this Intention could not Have its 
full Effect againſt Strode Strode, it may againſt William Robin- 


Ex 


: n Litton; and therefore we hope the Plaintiff ſhall have theſe 
erms affigned to him on Payment of the Mortgage Money, 


Mr. Fazakerly. 
As the Queſtion is between two voluntary Deviſees, neither 
Wot them are intitled to a Preference, The Intention muſt be 
| gathered 
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gatered from the Words of the Will, which muſt operate, i; WR" *' 

the Teſtator had a Power to deviſe, and he having the Re. but 

mainder in Fee, if the intermediate Eſtates determined, the B. he 
' quity of Redemption of theſe Terms was in him and his Hein that 


Terms, has he reſerved any Part of them out of this Deviſe!| * leaſt 

It is faid ſuch a Deviſe is not prudent or reaſonable, but yr them 

| Lordſhip will conſider what he has done; not whether he he us. 
acted prudently or otherwiſe ; and what he has done is for tif Wer 
Mother. It is poſſible he might defign for her the Money on:] hie 
It is poſſible he might deſign her the Terms; and if fo, tk} tende 

Words of the Will are to turn the Balance, and they are i] Wand t 
our Favour. | EE. 


As to the Decree, that is fo far from doing us a PrejudicÞ the C 
that it makes ſtrongly for us; for if theſe Terms had been Wquit 
attend the Inheritance, the ſame Directions would have bf them. 
given as were on the Payment of a Mortgage to one Briqa] they 
on another Eſtate, which was expreſly ordered by the Dec 

to be aſſigned over, in Truſt to attend the Inheritance, and th? Word 
Care the Court took in theſe different Directions, ſhews thi | the I 
Opinion, that it was not neceſſary directly to conſider our (ah m 
becauſe Strode Strode might have Children; but it was nec! 
ſary to decree the Mortgage Terms ſhould be aſſigned, as Sil] was 0 
Strode ſhould appoint, becauſe he was not only intitled to the“ ſo the 
quity of Redemption, as Tenant for Life, but he had a R Min Ge 
alſo to be reimburſed pro rata from the Owner of the Inhei: | u Deſi 
' tance, but then thoſe Aſſignments are to be ſubject to ſuch ). 2 | 
rections as the Court ſhould think fit to make when prop! a thou 

Parties ſhould be before them, the Decree provided for the o- | might 
ly Perſon who was then Plaintiff, but it was neceſſary tor} 

| ſerve the Conſideration, in Caſe Strode Strode ſhould dt} it he } 
without Iſſue, whether the Terms were abſolute in Lay} Muſcd 1 

Strode, or whether the Equity was deviſed to William Rohr: 

| fon Litton, who then claimed it by his Anſwer, and it is ther? Mone. 
fore very odd for the Defendant to inſiſt on this Decree, wid?“ 

_ notwithſtanding gives him no Equity of Redemption, and 9} But 
is rather againſt him, or to fay that our Right ſhall be dete: that tl: 
mined on Implication by this Decree. ONE = 
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_ 5 = The Rent-charge deviſed to the Mother is not on this Eſtate, 
de. but on the other Lands, which is a further Confirmation that 
F. he had diſpoſed of theſe Terms to her, and the Objection, 

that the Deviſe of the Inheritance without the Terms is of no 
* Value, and that therefore Litton Litton cannot be ſuppoſed to 
have deviſed them to his Couſin ſeparate from theſe Leaſes, is 
of no Weight, becauſe he has left him by the ſame Will {e- 
veral other Eſtates of great Value. 


| Mr. Wills for the Defendant William Robinſon Litton. 
W The ſingle Queſtion is, Whether by this Will the Mortgage 


| The Council for the Plaintiffs fay, the Words and Intention of 
the Teſtator are plainly for them, and the Decree too; or at 


| them, and fay firſt, that the Words of the Will are plainly for 
us. There were two Intereſts in theſe Terms, the legal Inte- 


2 
iz 


{ht 


reſt, which was in the Mortgagees, and the equitable Intereſt, 


8 


| Ewhich was in the Owners of the Eſtate; and nothing was in- 
* FMtended to be aſſigned by this Will, but the legal Intereſt only, 
gand the Teftator might, and would have uſed other Words, if 
hhe hd deſigned to paſs the whole Intereſt, as, that the whole In- 
ſtereſt, or Terms ſhould be for her ſole Uſe and Benefit, or, that 
| the Owners of the Eſtate ſhould have releaſed to her their 
Equity of Redemption, or would have deviſed to her the Terms 
| Mhemſelves. It is the Mortgagees who are to aſſign to her, and 
they can aſſign only the redeemable Intereſt they had, and he 


ec] Mays, that the Mortgages ſhall be kept on Foot, which are 
id tx Words made Uſe of, when the Terms are deſigned to protect 


ther} the Inheritance, and the Words, For her ſole Uſe and Benefit, 
Caiß] make no Alteration in the Senſe ; for what was ſhe to hold for 
ger ſole Uſe and Benefit, why what was aſſigned to her, which 
was only the Intereſt of the Mortgagees : And as the Words, 


nber z Deſign to eſtabliſh his Name, and would he have given away 


ch. then fuch a conſiderable Part of the Eſtate, as theſe Terms of 
prop} a thouſand Years, and leave us only an idle Reverſion? he 
he ol might as well have deviſed the Eſtate to his Mother, and di- 


to i} xected his Executrix to pay off the Incumbrances. They ſay, 


1d dt | it he had deſigned her the Money only, he would never have 


La] Fuſed ſuch a Circuity ; yes, the Money was liable to be loſt, but 


Rohit] Mheſe Lands he knew were a good Security for ſo much 


Money. 


But they ſay, the Decree has not determined this Point, = 
deter that the Reſervation is in their Favour, but by proper Partie 

the Court could not mean ſuch as would diſpute the Right to 
edeem, in caſe Strode Strode died without Iflue, for Lady 
* . Strode, 


Money only is given to Lady Strode, or the Terms themſelves? 


Jleaſt, that it leaves the Point at large: I beg leave to differ from 


J o the Intention of the Teſtator is with us; we were his Cou- 
Rm ſin Germain to whom he intended a beneficial Deviſe, and with 


0 a) 
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ſo that 


not regard Lady Syrode, but the Plain, 
Tueſday Morning, March the 4th. 


Mr. Attorney General for the Defendant William 
| Robinſon Litton, FSA 


they are ſtill called mortgage Terms, and there are no Dire Þ 


tions for his Heirs to join in the Aſſignment, or to releafe the 


theſe Terms of one thouſand Years ; but it is ſtrange they ſy, 


he ſhould uſe ſuch a Circuity ; if he deſigned her only the Mc 


ney, why could not he directly have deviſed it to her. Th: 
Queſtion never is on theReaſonableneſs of a Deviſe, but whatthe 


Teſtator has deviſed, though better Reaſons may be given for 
that, than why he ſhould deviſe her the Terms; he might rathet 


chuſe that the Incumbrances ſhould be in her Hands than ins 
Stranger's, and might think it for her Advantage to have her 
Money laid out on ſuch a good Security; by their Conſtruction, 
though he defigned the Bulk of the Eftate ſhould go in his 


Name, yet he deviſes away abſolute Terms of one thouflnd 


Yeats; 


BG 
. 7” 4} 
— _ 
3 


Strode, and William Robinſon Litton were Parties to that Su! 
r Parties to this Point were not then wanting, au 
William Robinſon Litton does not inſiſt in his Anfwer, that he 
and not Lady Strode, but that he, and not the Plaintiff is intit 
led to the Equity of Redemption, and the Point reſerved da 


— 


Year: 


| Mott 


verſic 


from 


his m 


ande 
der t 
alſo 1 
N07 that 
8 8 OR 1 „ have 
Theſe Terms are allowed by both Sides to be redeemable, their 
but the Queſtion is, By which of the Parties? whether by te sir c 
Plaintiff, or the Defendant William Robinſon Litton? and th the 1 
muſt be determined by the Will, and the Decree. As to te Eſtat 
firſt, we ſhall conſider the Words, and the Intention of tk Up 
Teſtator. There were two Intereſts in theſe Terms; the. bt 
| OP 12 . | . . ns ern 
gal Intereſt in the Mortgagees, which ſtood as a Security u two 
their Money; and the equitable Intereſt of Redemption i Mon 
thoſe who had the Inheritance: And no Words of the Will ix FE 


applicable to this equitable Intereſt ; but his Intention was, tht Þ ies 


his Executors ſhould purchaſe the legal Intereſt for his Mothe, ! 3 
there are no deviſing Words of theſe Terms to her, but only: FT Cour 
Direction to his Executors to pay off the ſaid Mortgages, ani Will 
that the mortgage Leaſes ſhould be kept on foot, for otherwit unde 
on Redemption, the Terms would have merged in the I» conti 
heritance, then, that they ſhould be aſſigned by the Mort. Lit: 
gees to his Mother, and there is no Direction but as to their i- $9 
tereſt, and the Words, During the Refidue of the ſaid Terni this 
were neceſſary, becauſe the Mortgagees had ſuch an Interch, Þ Stro, 
and they would have been inſerted in any common Afignment Þ take 
ab, 
Equity of Redemption, but barely that the Mortgagees ſhoull Stro 
aſſign, therefore in Point of Law, this Aſſignment would be ft nion 
the Reſidue of the Terms, and in Point of Equity, it would b on, t 
ſubject to Redemption. As to his Intention, it is impoſlible v they 
believe, as the Eſtate then ſtood, he intended to deviſe to he on } 
Thi 
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ears: Why did not he deviſe the Fee to her? he has given his 
Mother a worſe Eſtate, without any Advantage to him in Re- 
verſion: And the Intention of the Teſtator will further appear, 
tom conſidering how the Eſtate ſtood limited at the Time of 
his making the Will, Litton Litton was Tenant in Tail, Re- 
FX mainder to Strode Bedingfield for Life, Remainder to his firſt 
and every other Son in Tail Male, with a Contingent Remain- 
der to Darnelly and his Iſſue Male; and Litton Litton had 
alſo in Expectation that his Wife might be enſeint of a Son. 
rhey muſt ſuppoſe then that it was Litton Litton's Intention, 
that during the Continuance of thoſe Eſtates, his Mother ſhould 
have the Mortgage Money only, for he could not bar thoſe of 
| their Right of Redemption, who claimed under the Will of 
ir George Strode, and that he has expreſſed this Intention in 
the fame Words, by which after the Determination of thoſe 
Eſtates he gives her the Equity too, whereas it was probable 
thoſe intermediate Remainders would continue as long as the 
'F Terms themſelves, ſo they would make the ſame Wards carry 
two Meanings, during thoſe Eſtates to be only a Deviſe of the 
Money, and when they were determined of the Terms them- 
ſelves. We ſhall next conſider the Decree in 1710, which 
has determined this Queſtien in Favour of us, and that was 
not the Point reſerved, becauſe all Parties were then before the 
Court that were proper to. conteſt it. It is agreed, that the 
Will of Litton Litton could not prejudice thoſe who claimed 
under the Will of Sir George Strode ; then who were proper to 
J controvert this Point but Lady Strode, and William Robinſon 
Litton, who were both before the Court, and not the Sons of 
Strode Strode, and Mr. Darnelly; for they were not concerned in 
this Queſtion, becauſe they claimed under the Will of Sir George 
cStrode? By the firſt Clauſe of the Decree, the Maſter is to 
take an Account of what is due on the Mortgages, and William 
ire. KRobinſon Litton is to pay off what is reported due, out of the 
Aſſets of Litton Litton, and the Mortgagees are to aſſign to Lady 
Strode, for Security of ſo much Money, if the Court were of Opi- 
nion the Terms belonged to her, would they have giventhis Directi- 
on, that they ſhould be aſſigned as Securities? Yes, they ſay, becauſe 
they were ſubject to Redemption by Strode Strode, and theſe Terms 
on his paying of the Money are to be aſſigned as he ſhall appoint: 
This Direction was in Regard to the Apportionment of the M oney, 
for Tenant for Life is not obliged to pay off the whole Mort- 
gage Money, but thoſe in the Reverſion muſt contribute, and 
this Aſſignment is to be ſubject to the further Directions of the 
Court. It is not the Aſſignment to Lady Strode, but this. to 
IE Stroge Strode, that the Court has reſerved a-Power over, when 
proper Parties were before them, which were thoſe who claim- 
ed the Inheritance, under the Will of Sir George Strode, againſt 
ES whom Strode Strode had an Equity of Apportionment. If the 
Court had deſigned what they inſiſt upon, the Decree would 
By have made the fame Reſervation on both Aſſignments. Lit- 
L | ton 


9 x TY | S 2 — 
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ton Litton directs that all the Mortgages on the Eſtate ſhoul! 
be paid off out of his Aſſets, which on Payment of the Money i 
would conſequently attend the Inheritance, but when. Tenat 7 


Bill, but they muſt either rehear that Cauſe or bring a Bil 1 
of Review. | 5 


pears, that the Teſtator deſigned theſe mortgage Terms to hy | 


this would have been for the Advantage of the ſeveral Remain. | 3 
der- men, but then the Mortgagees are to aſſign to Lady Srrodt; 
the Mortgagees being paid off, ſhould aſſign to her, and ſhe ſtan | 

late only to the 5 of them as Mortgages. The Cour | 


ſel for the Plainti 
Remainders, theſe Terms muſt be conſidered only as Securities, 


and this Aſſignment is to be ſubject to ſuch Directions as the | 


for Life came to redeem theſe particular Mortgages in Queſtion,  # 
it would have been injurious to him, for the Court to have 4j. 
reed they ſhould attend the Inheritance, becauſe he was inti. 
led to a Contribution, and this Accounts for the different Dj. 
rections of the Decree, as to theſe, and the Mortgage to M. fp _ 
Bridges, and they cannot vary the Decree by this origin; 


* 


By the plain Conſtruction of the Words of this Will, it - 


Mother only as Securities: The firſt Direction is, that his Ex. | 
ecutrix ſhould pay off the Mortgages; if he had ſaid no mor, | 


) 


could he uſe plainer or clearer Words, to ſhow, that he deſignd | = | 
her the Money only? For the natural Meaning of them is, lt. 


in their Place, and the Words, For her ſole Te and Benefit, n-. fi 


Can” ER; J 


own, that during the Continuance of m 


A 


and can it be imagined, that after ſo many Eſtates ſpent, ie 
fame Words ſhould have another Signification ? But the Dem 
has plainly determined this Queſtion, whereby the mortgax : 
Terms are directed to be aſſigned to Lady Strode, as Securitis; 
if theſe Words ſtood ſingly, they would be an inconteſtable Ev | 
dence for us, and the following Words make no Alteration, 


Court ſhall think fit to make when proper Parties are before then; | 
for this is only ſpoke of the Aſſignment then laſt mentions! 
to Strode Strode, and it was neceſſary to inſert thoſe Work; 
for otherwiſe the ſeveral Remainder-men would have the Bene 
fit of his Redemption. But ſuppoſing it his Intention to gie 

theſe Terms to his Mother, the Deviſe cannot take Eft © 
Suppoſe Sir George Strode had created theſe Terms, in Tru, 

to attend the ſeveral Remainders in Tail, and after the Ex- 
ration of thoſe Eſtates, the Remainder over, ſuch a Remainds  # 
would not be good, becauſe a Term cannot be limited ov! | # 
after an Eſtate Tail; by this Deviſe they are made Terms ii 
groſs, and ſeparated from the Inheritance, fo that a Recove one, 
by any of the Tenants in Tail would not be a Bar to it, ni Wil 
therefore ſuch a Deviſe is void, by the Doctrine of Pe- 
petuities. — — _ 
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Lord Chancellor. 


It ſeems to me that this Queſtion was never before the Court. 
XZ The Decree ſays, the Mortgages ſhall be paid off, out of the 
Aſſets of Litton Litton, and that the Mortgagees ſhall aflign to 


=zy 


PINES 


Lady Strode, or her Appointment, in order to ſecure to her the 
Principal and Intereſt, ſubje& to Redemption by Strode Strode, 


and then the Mortgages were to be aſſigned to him, and the 
= Aſſignment was to be ſubject to ſuch Directions as the Court 


mould think fit to make, when all proper Parties were before 
them, which muſt be meant of this laſt Aſſignment to Strode 


"a ” 
5 


Strode; the Bill was brought by Strode Strode to have the 
Ml-ortgages diſcharged : Lady Strode by her Anſwer ſays, ſhe is 


intitled to the Money, and Robinſon Litton ſays, he is intitled 


to the Equity of Redemption as Deviſee of the Reverſion; Lady 
= Srzrode inſiſts, that the mortgage Money is to be paid off out of 
the Aſſets of Litton Litton, and the Terms ed to her, 

burt takes no Notice of what Intereſt ſhe has in them: And 
this was the only Point for the Directions of the Court. The 


Caſe then before us is no more than this; an Eſtate is limited 


i 
x * 


TE 


der to his firſt, and every other Son in Tail Male on a Contin- 
gency, Remainder ove to another in the ſame Manner, Rever- 


AY 


lion in Fee to the Tenant in Tail; the Tenant in Tail makes his 


13 3% 
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tate, directs his Executrix to pay them off, and that the mort- 


N 


gage Leaſes be kept on foot, and aſſigned to his Mother for her 


© 
* 2 


indeed pays off ſuch Mortgages, the Terms will attend the In- 


S diſannex them; what then does the Teſtator intend to give. by 
= theſe Words? Not the Money, for the Mortgages were to be 


> diſcharged out of his perſonal Eſtate ; not that the Terms might 


attend the Inheritance, or be ſurrendered, but to the end that the 
= Mortgagees might aſſign them to his Mother, not as a Truſtee, 


plwain and clear, and tho' the Teſtator had no Power to make 
theſe Terms abſolute againſt the intermediate Remainder-men, 


pet the Will muſt take place as far as it may, and the Decree 


1 could go no further againſt them, than to put the Mother in the 


Place of the Mortgagees, but now thoſe Remainders are all ſpent, 
the Caſe is only this: Tenant in Fee of Lands ſubject to two 
Mortgages, orders his Executors to pay off the mortgage Money 
out of his perſonal Eſtate, and deviſes the mortgage Terms to 


= one, and the Inheritance to another, as both Parts of fuch a 
Will are conſiſtent, both the Deviſees muſt take; theſe Terms 


never attended on the Inheritance, but are ſubſtantive Terms, 


- = andgiven to his Mother immedi ately ; or ſuppoſe they were at- 


tendant, 


[45 


to one in Tail Male, Remainder to another for Life, Remain- 


Will, and thereby taking Notice of two Mortgages on the Eſ- 
ſole Uſe and Benefit, during the Remainder of the ſaid Terms, 
> which are Terms in groſs in the Mortgagees ; if the Mortgagor 


heritance, but as he has a Property in them, he may certainly 


1 but for her ſole Uſe and Benefit: So that the Words are very 
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tendanr, they are not deviſed over after the Determination of 
Eſtates Tail, for the Deviſe does not take effect till after the FR 
Death of the Teſtator, when there was only an Eſtate for Life 


00 . v 2 
in being. 


Be it therefore decreed, that it be referred to a Maſter, tz 0 
ſce what is due for Principal, Intereſt, and Coſt on the fad | 
Mortgages, and that on Payment thereof by the Plaintiff, te 
Mortgagees ſhall aſſign to him, and he is to enjoy the fad | 
Terms abſolute agamft the Defendant W/ilkam Robinſon Litin, 
and his Heirs ; and the Defendant's Croſs Bill is to be diſmi.- | 
ſed; and as to the Defendant Darnelly, be it decreed, that he 


Poſt. Caf. 120, 


Caſe 84. 
'Atthe Rolls. 


took no Eſtate by the Will of Sir George Strode. 
Monday, March the 38 dũJ. 


Martin, verſus Stiles, and Sherman. 


CIR James Clerł being ſeized in Fee of the upper an} 7. 
I lower Mills, made a Leaſe of the lower, which were Conn 
Mills, with the Water-courſes theretg appertaining, to th | 
Plaintiff for twenty one Years, and covenanted for himſelf, au 
thoſe claiming under him, that the Plaintiff ſhould quietly «| 
joy; Sir James afterwards lets the upper Mills, which were fou 
Powder Mills and a Corn Mill, to the Defendant Styles, wi 
covenanted that he would not divert, convert, or turn, by hin- 
ſelf, his Work- men, or Under-Tenants, any of the Streams « | 
Water - courſes coming down to the ſaid Mills; or pen up t 
ſaid Streams, whereby the lower Mills might be prejudiced fi 
want of Water: And Styles makes an under Leaſe of the Con | 
Mill to the Defendant Sherman. The Plaintiff brings this Bil | 
_ againſt the Defendants, to have the Benefit of this Covenan, | 

in the Place of Sir James Clerk, who had covenanted for i 
uiet Enjoyment, and aſſigns as a Breach, that the Defendat ' 
berman had penned the Water up fo high, that the Stream u 
back to Ember Milli, inſtead of running down to the Plaintifi 


Mills: And the Plaintiff read Evidence to prove, that the D. 


fendant penned the Water up ſo high, purely to diſtreſs hin, 
and turn it on the Ember Mills; on the other Hand, the D- 
fendants endeavoured to prove, that it was neceſſary to tt © 
working their own Mill, that the Stream ſhould be penned y | 7 
Jo high; that the Plaintiff's Mills being enlarged drew mor 
Water than uſual, and that damming up the Stream did um 


make it run back, as they had tried by laying Straws on it. 
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Maſter of the Rolls. 


The Landlord having covenanted with the Plaintiff, that he 
bg quietly enjoy the Streams and Water-courſes, the Plain- 
tiff is intitled to ſtand in the Place of the Leſſor, to have the 


* Ln 


1 | Benefit of the Defendant Szyles's Covenant, not to prejudice, 

or hurt the Plaintiffs Mills, and to a perpetual Injundtion with- 
1 3 I out firſt bringing an Action of Treſpaſs ; and I would grant 
q | 3 Y A $ the Injunction according to the Words of. the Covenant; but 
- z then, if the Plaintiff ſhould apply to the Court for a Reach 


© of this Injunction, the Queſtion would come in Diſpute, how 
: hig h the Defendant might pen the Water? which is not ſet- 
1 del by the Evidence on either Side; and one Witneſs for the 
Defendant ſwears, that the higher the Water is penned up, 
x the better his Mill works; and then, though the penning may be 
a Prejudice to the Phintiff, it is not a Breach of the Covenant; 
7 the Defendant himſelf ; is in ** firſt Place 10 have the full 


; © Benefit of the Water. 
1 [ j The Plaintiff cannot have a Quod Permittat, fan that lies only 


n I for the Owner of the Inheritance, Regiſt. 15 5. So that I am onl 


the þ ; in doubt how to give the Plaintiff a proper Relief, and this Caſe 


© rather like to the ſettleing of Boundaries, and may be determin- 
*1 either by Perſons choſen by the Partics, to be approved of 
© the Maſter, who may ſettle how high the e may 


© mifſioners. 


3 But at laſt the Maſter of the Rolls directed hiee I ues to be 
T tried, Firſt, Whether the Defendant had penned up the Wa- 
I ter, conſiſtent with his Covenant, or not ? Secondly, If not, 
y how much the Plaintiff was damnified thereby. An Thirdly, 
bow high the Defendant might pen up the Water, confiſt- 
= ent with his Covenant, 


"7 
KEE 
A 


is not like to the Eſtabliſhment of a Right to a Water-courſe, but 


Friday, 


2 ſeized in Fee 
u and 
lower” Mills, 
leaſes the lower N 
with the Stream, 
and covenants for 
quietEnjoyment, 
and after leaſes 
the upper, and 
the Leſſee cove- 
nants not to di- 
vert, or pen up 
the 1 Streams 
to the udice 
of the 1 
Mills; the Leſ- 
ſee of the lower 
Mills may bring 
a Bill on 
Breach of this 
Covenant, in the 
room of his Leſ- 
ſor, for an In- 
junction, withj- 
out firſt bringing 
an Action of 
Treſpaſs, = 


A Quod permit- 
tat lies only for 


* the Owner of the 


Inheritance. 


pen the Water, conliligat with bg en, or by Com 
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Caſe s. „  Fridey, March the 7th. 
At the 


Chancellor's The Earl of Tankerville, Plaintiff. 


Houſe, E 
3 X Sir George Coke, Mr. Ruth, and Mr. Mil s 
| Executors of Charles, late Earl of Tar. | | 
- Broth deceaſed, James Earl of B erkly 
ſurviving Truſtee, Lord Limington, ali 

Lady Bridget his Wife, William Pauli, 

Eſq; and Lady Annabella, his Wi: 4 
Wiltam Wilmer, Eſq; and Lady Mars 2 

his Wife, Daughters of the late Earl of | * 
Tankerville deceaſed, Mr. Gordon Exe. 

cutor of Grey Bennet, one of the young 

Sons of the late Earl of Tankerville, l. 

bzabeth Mifſon, Executrix of Sir Fame | 
MMiſſon, a Truſtee, Charles Bennet, Eq, | 
© commonly called Lord Ofſulfton, eldef z 
Son of the Plaintiff, Henry Newil, ali 

| Grey, Deviſee under the Will of Rahl ® | 
Lord Grey, and Charles Wilmer, Son of | 
William Wilmer, Defendants. 2 


Mr. Solicitor General for the Plaintiff - 
T H 18 Bill i 18 brought for a ſpecifick Performance of Ar- | ; 


ticles, entered into by the Plaintift's Father, previous 
his Marriage with Mary, the Daughter of the late Ford Lot  ; 
Grey, deceaſed; and to be relieved againſt two Deeds of 3 | 
pointment, whereby the late Earl of Tankerville charged tte 
Ofſulfion Eſtate ab the Payment of 80001, apiece, for the P- 
tions of the Defendants, his younger Children. And in ord! | # 
to ſet the Plaintiff's Caſe i in a clear Light before your Lordſhip, | 
I ſhall conſider how the ſeveral Eſtates of Ford Lord Grey, aui! 
of Charles late Earl of Tankerville ſtood limited at the Time of 7 
the Execution of theſe Articles: Part of the Eſtate of Fi - | 
Lord Grey was in Settlement, and Part out of Settlement. Tbe 
Lands in Settlement, were by Indentures of Leaſe and Releaſe, 
dated reſpectively the 31ſt of May, and the firſt of June 107 


convey 


n menen als. ond R 
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E conveyed by William Lord Grey his Grand-Father, in Truſt to 
the Uſe of himſelf for Life, Remainder to his Son Ralph for 
Life, Remainder to Ford the firſt Son of Ralph for Life, Re- 
© mainder to his firſt, and every other Son in Tail Male, Re- 
mainder to Ralph the ſecond Son of Ralph for Life, Remainder 
to his firſt, and every other Son in Tail Male; Remainder to 
Charles, the third Son of Ralph, for Life, Remainder to his firſt, 
and every other Son in Tail Male, with proper Limitations to 
Truſtees to preſerve the contingent Remainders, and for De- 


r 


Hale, conveyed all his Lands out of Settlement, to George Earl 
of Berkely, and others, and their Heirs, in Truſt, as to Part, of 
| the Value of 1600 J. per Annum out of the Rents and Profits, or 
1 y Mortgage, or Sale, or otherwiſe, as they ſhould think con- 
pyenient, to pay off and diſcharge all his Nebts, by Mortgage, 
"Statute, or Recognizance, and then to raiſe 20000/. for the 
Portion of his Daughter Mary, in ſuch manner as he ſhould 
appoint; and if he ſhould die before any Appointment, inTruſt, 


to raiſe any other dum he ſhould appoint, and for want of ſuch 
Appointment, in Truſt for thoſe to whom the Lands in Settle- 
ment ſhould come after his Deceaſe. And as to the other Part, 
in Truſt to pay his Debts, by Bond, Specialty, or Note, and 
then in Truſt, for him and his Heirs, „„ 


: John Lord Offulfton, by his Will, and Codicil dated the 28th 


Life, without Impeachment of Waſte, Remainder to his firſt, 


and every other Son in Tail Male, Remainder to the Heirs Male 


FS 


Jointure for his Wife, after the rate of 101. for every 1001. of 
0 her Portion, and to charge the ſaid Lands with Portions for 
ord | bh 8 
1 x The Eſtates of Ford Lord Grey, and of Charles Lord Offulfton, 
- anding limited in this Manner, Articles were entered into, 
i | dated the 19th of June 1695, between the ſaid Ford Lord Grey, 
ip Offulflon, reciting, Whereas a Marriage was in- 
in] ; had between Charles Lord Offulfton, and Mary, 
off ord Lord Grey, and whereas, Ford Lord Gre 
The | 


= ghter, which Money 
"7 could not be immediately raiſed, (becauſe as I have already ob- 
| Oo ſerved 


N | | ault of ſuch Iſſue, to the fourth, and every other Son of Ralph, 


In 1681, Ford Lord Grey, by Indentures of Leaſe and Re- 


for her and her Heirs ; and after the raiſing of thoſe Sums, then 


of November 1 94, deviſed all his Lands to his Son Charles for 


the Ofulſton Eſtate was ſettled in ſuch a manner on the I P 


without Iſſue Male, the ſaid Lands were to ſtand charged it! 3 
the Payment of 15000 J. for Daughters Portions, but if he dt 


was to have 10000 J. for their Portion; if more Sons, or Daugk 


died without Iſſue in his Life, he was to be paid only 10000, | 
within one Year after her Deceaſe : And it was further acted Þ 
that if Ford Lord Grey died before the Payment of the 20000 


the 18th of May 1703, Articles were entered into between th 


148 De Term. S. Hill. 1728-9. 
ſerved to your Lordſhip, the Truſt was in the firſt Place for the 3 gage 
Payment of Debts, which at that Time were not fully ſatis Lo | 
and whereas by the Will, and Codicil of John Lord Ofultn I 2d 


Charles, that he could not make a Jointure ſo ſoon as the ſad and 
Marriage was intended to be had, (for by the Codicil, as th Mir. 
Jointure was to be proportionable to the Quantum of the b. port 
tion, it could not be ſettled till the Payment of the Portion) mor 
Ford Lord Grey covenants, if the ſaid Marriage took effect, 9 wall 


enter into a Security, for the Payment of 10001. a Year Inter 
| 


2 . oy” 3 men 
till the raiſing of the 20000 /. in Conſideration whereof, Chi + 


2 4 
# & 2 8 
171413 
— 
J x 
= 


Lord Offul/ton covenants, that on Payment of the 20000, h of v 
would aſſure Lands in Fee Simple in the Kingdom of Englil of P 
of 4000/ a Year at leaſt, to the Uſe of himſelf for ninety in and 
Years, if he ſhould ſo long live, without Impeachment g! Act 
Waſte, Remainder as to Part of the Value of 2000 J. a Ven Tin 
his Wife for life, for her Jointure, Remainder of the whole 1 500 
his firſt, and every other Son in Tail Male, Remainder to hl., fſliou 


own right Heirs: And in Cafe the ſaid Lord Ofjulfton dil 


leaving Iflue, and one younger Son, or Daughter, he, or f& | 


ters, they were to have 5000 J. a Piece, to be raiſed out of th! 
faid Lands; and it was covenanted and agre&d by and betwen 
the Parties, that if Lord Offu/fton died before the Payment 
the 20000 J. or the Settlement of a Jointure, the Jointure ſhout} 
not be made, or the Portion paid to the Executors of Lord 00 
ſulſton, but to the proper Uie of Mary herſelf: And if I 


the Eſtate charged there with ſhould deſcend on Mary and te | 
Heirs, in lieu of the ſaid Portion and Jointure. The Mari: | 
was afterwards had, and Lord O/ſulſton had fix Children by is | 
faid Lady. Ford Lord Grey, afterwards Earl of Tanker, © firſt 


died the 24th of June 17@1, having made his Will, and . 12 ove 
pointed Lady Offuifton his ſole Executrix: And Raiph Li Cha 
Grey his Brother, entered on the Eſtate, as next in Remaind, * TeCl 


ld Rays Lord Grey, and Lord and Lady Offulfton, as ſole E. 3 by 
ecutrix of her Father, the late Earl of Tanzer villée deceaſed, t. 


citing, That whereas Differences had aroſe between the Patti, 5 Lac 
inter al, about ſeveral Securities which Ralph Lord Grey hi deep 
become bound in with his Brother, the late Earl of Tanker, 1 uin 


in order to prevent and put an End to the ſame; it was agreed | 8 
that Ralph Lord Grey ſhould pay off 8000 J. due by Mortgag⸗ 1 
of Part of the ſaid Grey's Eſtate to Lady Grace Pierpoint, u 
Jobn Savil, Eſq; and 1500010. due by Mortgage of another Ii 
of the ſaid Eſtate to the Earl of Rocheſter, and the faid Mol- 


— 
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gages were to be affigned to Lord Ofſulffon as a Security 


for the Payment of 15000. agreed by theſe Articles to be 
paid by Ralph Lord Grey, to Lord Offulfion, and that he ſhould 
& indemnify Lord and Lady Offulſton from the ſaid Mortgages, 
and that he ſhould pay an Annuity of 100 J. a Year to 
== Mr. Jreton, and 15000 J. to Lady Oſſulſton in full of her 


x: z Portion, and of all her Right and Title to the Premiſſes ſo 
mortgaged by her late Father as aforeſaid: And more effec- 


was on Foot between Mr. Wallop, and his eldeſt Daughter 


tually to enable Ralph Lord Grey to make theſe ſeveral Pay- 
g ments, Lord and Lady Oſſulſton covenant, that Lands of 2000/7. 
ga Year, Part of the Lands contained in the Settlement of 1672, 
of which Raph Lord Grey was only Tenant for Life, ſhould by Act 

of Parliament be ſettled on Ralph Lord Grey and his Heirs ; 
= and that if there was occaſion to raiſe Money before the ſaid 
Act could be paſſed, they would join with him in the mean 
Time in proper Conveyances, and that on Payment of the 
= 15000 /. they would reaſſign the Mortgages, as Ralph Lord Grey 
= ſhould appoint ; and Lord Oſfulſton for himſelf further cove- 
gnanted and agreed, that on Payment of the 15000 J. he would 
ü ſettle in Jointureon his Lady 100 J. a Year for every 1000 J. of 
ber Portion, and purſuant to theſe Articles, roth of April, 1703, 
Lord and Lady Offulfton, by Fine, and Recovery, and Ind en- 
ture, conveyed the ſaid Lands to Francis Eyles, for the Term of 
one thouſand Years (as a Security for the Repayment of 1 5000 I. 
borrowed of the ſaid Eyles, to pay off, and diſcharge the Earl of 
KRochbeſter's Mortgage) Remainder to Ralph Lord Grey and his 

= Heirs ; and on the 24th of February, 1703, an Act of Par- 
= liament paſſed to confirm theſe Articles, and Ralph Lord Grey 
entered into a Bond of the Penalty of 30000 J. for the Pay- 


ment of the 15000 J. and Intereſt to Lord Ofſulfton ; but before 


the ſame was paid, Ralph Lord Grey died, having firſt made 
his Will, dated the 13th of March 1704, and thereby deviſed 
all his real Eſtate to Lord Sommers, and others in Truſt, to pay 
all his Debts, and then in Truſt to convey the ſame to Henry 
= Nevil, alias Grey, the Defendant for Life, Remainder to his 
> firſt, and every other Son in Tail Male, with ſeveral Remainders 
= over, in 1709 Lady Ofſulſton died. The 25th of May, 1716, 
Charles Lord Offulſton, then Earl of Tankerville, by Deed Poll, 
= reciting the Will and Codicil of 7h Lord Offulfton, and his In- 

= termarriage with Mary the Daughter of Ford Lord Grey, 


by whom he had fix Children, and that a Treaty of Marriage 


Lady Bridget, and that the ſaid Mr. Wallop had agreed to ac- 
cept 8000 J. in full of her Portion: The Earl of Tankerville 


in order to raiſe the Money, by Virtue of the Power given 
him by the faid Will and Codicil, and of all other Powers, 
4 . and ſets over Part of the Fee Farm Rents of the Of- 


en Eſtate to James Earl of Berkely, and Sir Fohn Bennet 


for a thouſand Years, in Truſt, to raiſe 8000 J. as a Portion 


for 


150 


dated the 16th of 


and if he died before that Age, to his Grand-Sons the * 2 
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for the ſaid Lady Bridget, payable at her Day of Marriage, 


RES bs 
>; 


or at his Deceaſe, or im his Life-time, as he ſhould appoint ; 
And Mr. Wallop, now Lord Limington, covenants, that where. 


as the Lady Bridget was intitled to 10000 J. by the Wil 1 : 
of her Grand-Mother, on Payment of the 8000 J. he would | 
give a Releaſe. for the 10000 J. to the Earl of Tankerville, andi 


this Deed of Appointment is aſſigned to Lord Limington ty 
ſecure the Payment of the 8000 l. and the Marriage being had, 


Lord and Lady Limington executed a general Releaſe to the 


Earl of Tankerville, and the Earl having aſſigned over the 
Bond of 30000 l. of Ralph Lord Grey, to Lord Limington 
a Security for the 8000 /, Lord Limington reaſfigns the fail 


| Deed of Appointment to Sir James Miſſon, in Truſt for the 


Earl of Tankerville, his Executors, Adminiſtrators and Align, 
The 1oth of December 1716, Charles Earl of Tankerville by Deed 
Poll, reciting the Will and Codicil of John Lord Offulfton, and 
the Marriage of Lady Bridget, and that her Portion was paid, 
and the reſt of his younger Children were unprovided for, hy 
Virtue of the Power given him by the ſaid Codicil, and of al 


other Powers, aſſigns over ſeveral Fee Farm Rents of othe! 
Part of the Ofſulfton Eſtate, to the ſame Truſtees for one thou. - 
ſand Years in Truſt, to raiſe 8000 J. apiece for his younger | © 
Children after his Deceaſe, or in his Life-time, as he ſhould | 
appoint. Henry, one of the younger Sons, died in the Life | 
time of the Earl his Father, Charles Earl of Tankerville made 
his Will, whereby he recites the Will and Codicil of hi | 
Father, and the two Deeds of Appointment, which he there- | 
by confirms: And leſt there ſhould be any Defe& in the | 
Execution of his Power, or that the ſaid Fee Farm Rent þ 
© ſhould not be ſufficient to raiſe the ſaid Portions, therefore n | 

further Execution of his Power, by the ſaid Codicil, ant Þ 
of all other Powers, and Authorities him in that behalf enpab F * 
© ling, he deviſes, all the Ofſu/fon Eſtate to the ſame Truftes, | 7 
© for a Term of two thouſand Years, if the Fee Farm Renz 


© ſhould not be ſufficient, with Eaſe and Speed, to raiſe the fai 
© Portions to his Daughter Wallop, and his other younger Chil 
< dren, to raiſe the ſaid Portions, or ſo much thereof as th: 


* faid Fee Farm Rents ſhould not be ſufficient to raiſe ; it be | 
ing his Intention that the real Eſtate thereby deviſed, ſhoul! | 7 
be an additional Security, but not to give them more the 
© 8000 /. apiece; then he deviſes all the reſt, and Reſidue of | 
perſonal Eſtate to his Executors, Sir George Cott, | 7 


his real and 
Mr. Ruth, and Mr. Mills, in Truſt, out of the Rents and Profits 


or by Mortgage or Sale, to pay Mrs. Sydney 200 J. a Year fot 


her Life, and the Surplus to Gray Bennet, and Lady Mar) 
Wilmer, two of his younger Children; and after, by a Codici 
April 1722, he deviſes the ſaid Surplus to 
Gray Bennet, to be paid him at his Age of twenty one Yea!s, 
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dants, . Charles Bennet, eldeſt Son of the Plaintiff, and Char- 
e. Wilmer: And if either of them died before the Age of 
twenty one Vears, then to the Survivor of them, and ſoon af- 
ter died, and Gray Bennet is ſince dead under the Age of 
twenty one Vears. 1 


© The firſt Point to be conſidered ariſes from the Marriage 

Articles of 1695, whereby the late Earl of Tankerville cove- 
' ZFHnants to ſettle Lands of 4000 /. a Year, and no Settlement hav- 
= ng been made, we have a plain Demand againſt his Executors, 
to have Lands of that Value purchaſed out of the Aﬀets of the 


| ar as it will go, but it is faid theſe Lands were to be conveyed and 
aſſured on a Condition Precedent, on the Payment of the 20000 J. 


*Zwhich not having been paid, the Earl is not obliged to perform 


or though it was not actually paid by Ford Lord Grey in 
 *Zhis Life-time, yet the Principal was charged on the Eſtate, by 
' "he Settlement in 1681, and Ford Lord Grey confeſſed a Judg- 
ment defeaſanced, for the Payment of the Intereſt, ſo that both 
the Principal and Intereſt were ſecured, which in Equity is 
' conſidered as a Payment: Beſides Lady Ofjuifon was Executrix 
of Ford Lord Grey, and poſſeſſed herſelf of all his perſonal E- 
ſtate, wich was very conſiderable, though we do not know the 
exact amount of it, and therefore it ſhall be preſumed, that the 
perſonal Eſtate, with the 15000 J. ſecured to her by Ralph Lord 
Brey, was a full Satisfaction of the 20000 J. But ſuppoſe the late 
Earl of Tankerville had compounded this Debt for 1 5000 J. yet in 
regard to the Plaintiff, and his other Children, who were no Par- 


ville at the Time of the Articles, was not ſeized of any Lands 


$34 bath” 
55 


to purchaſe Lands, but that his Intention was, that the Ofſu/for 
Eſtate, which is about 4000 J. a Year, ſhould go as a Satisfac- 
tion according to the Articles. But how can the Articles bear 


Lands in Fee ſimple to ſuch Uſes, now he was only Tenant 


: F would permit his Son to enjoy it ; for it was not in his Power 


: F ſo this is not like the Caſe, where the Covenantor ſuffers Lands 
to deſcend, but the Plaintiff, notwithſtanding the large Por- 


Purchaſer of nothing. But if the O/ſulfon Eſtate being taken 
Notice of in the Articles, the nearneſs of the Value, and the 
ELikeneſs of theLimitations, ſhould induce yourLordſhip to think 
that theſe were the Lands intended to be ſettled, that will de- 
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P p Jointure 


Ff Earl, or to have his perſonal Eſtate applied to that Purpoſe as 


the Articles: But it plainly appears that this Money was paid; 


esto that Compoſition, it muſt be conſidered as if the whole was 
paid. But the Executors like wiſe object, that the late Earl of Tanter- 


55 in Fee ſimple, and therefore it cannot be ſuppoſed he deſigned 


this Conſtruction? whereby he covenants to convey and aſſure 


: Y for Life of the O/ſul/ton Eſtate, and it is no Anſwer, that he 
to hinder him, he claimed by the ſame Will with his Father, 


© tion of his Mother, by theſe Marriage Articles, would be the 


; 43 termine the other Queſtion'of the Portions.” By the Codicil of 
John Lord Offulfton, the Power of Lord Charks to make a 
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is limited, but to provide for younger Children is is, 
definite; yet Regard muſt be had to the Value of the Eſt: 
in the Execution of it: The Oſſulſion Eſtate is about 380 ¹ 
per Annum, and is charged by the Deed Polls, with the Pi. 
ment of 40000]. ſo that if the Power is conſidered in this Lig. 
only, it is not well executed, for tho' the Codicil gives the ! 
Earl an unlimited Power, this Court will never decree an . 
reaſonable Execution of it; for by that means, tho he was oH 
Tenant for life, it would be in his Power to diſinherit his d. 
eſt Son, contrary to the Intention of the Donor, that the B! 
of the Eſtate ſhould go to him: But if the Articles refer to Þ 
e Eſtate, they reſtrain this general Power: It was prog: hi 
on the Marriage to aſcertain the Portions of the younger Ch.! conc 
* dren, it was therefore agreed, if there were Daughters, d., 
= no Iſſue Male, they ſhoud have 15000/. if a Son, and young: Þ® 8 
= 5 Children, they ſhould have 5000/7. apiece, and if the Father s! 
—_ ſay, I have made you a Satisfaction by the Ofſul/ton Eſtate, u 1 
the Lands to be ſettled by the Articles, the Plaintiff ſure m 
ſay, your unlimited Power over that Eſtate is reſtrained by xk 8 T 
ſame Articles; for if the Articles are taken in this Senſe, wit} anot 
Advantage are they to the Plaintiff, but by a Reſtraint of tx} Wh 
Power; and the Offui/ton Eſtate cannot otherwiſe be taken a WM with 


REI 


As to this Objection, your Lordſhip will pleaſe to obſem] Was 
that Lord Limington having aſſigned over the Deed Poll of kx F Will 
pointment of 8000 J. to Sir James Miſſon, in Truſt, for Cm for t 

75 Earl of Tankerville, the ſaid Earl filed a Bill in the Named | # the 
Lord Limington and his Lady, againſt the now Plaintiff his Sn | # Plac, 
to have the Money raiſed : And alſo another Bill, in the Nam +: 4 Will 
of the other younger Children, to have their Portions raiſe: 3 tion 
To which Bills, the now Plaintiff put in his Anſwers, and i- all d 
ſiſted, that the ſaid Sums were highly unreaſonable, and no wi | 8 Mor 
roportionable to the Value of the Eſtate, and contrary to i | uin T 

ts Bak of John Lord Offulffon the Teſtator, who deſigned is | RF for t 

Eſtate ſhould continue in the Name and Blood of the Benn ecute 

At this Time the Plaintiff had no Knowledge of the Articles 0 = 
169 5, and being under the Diſpleaſure of his Father, and" FO 
great Difficulties, upon ſome Propoſals from the late Earl, be 7 
agrees to put in other Anſwers, in which he owns the 8000 
apiece for the Portions, to be well charged, and ſubmits to tie mona 
raiſing of them; but at this Time too he was a Stranger to the AX Mr. 
marriage Articles, which were induſtriouſly concealed from hin, the ! 
deren ee e 0m the VAL and Cod, ; - 


Jon Lord Offulfon. Under theſe Circumſtances, and Igno- 
trance of his Title, he was induced to put in thoſe Anſwers, q 
IE The late Earl died in 1722, and then upon examining his Pa- 9 
pers, ſeveral Briefs were found, and Caſes for the Opinion of "ff 
"XX Counſel, wherein theſe marriage Articles are taken notice of: 
"XZ Upon which, the Plaintiff applied to the Defendant Mz/}s, who 
was Agent and Solicitor for the late Earl, for the ſaid Articles, 
but he denied they were in his Hands. The Plaintiff filed a 
f. Bill againſt him for a Diſcovery, and in his Anſwer he con- 4 
feſſes that they were afterwards found among his Papers, by one = 
of his Clerks; ſo that the Plaintiff's Anſwer being put in, 
IF whilſt he was ignorant of his Title, and it was induſtriouſly 
. concealed from him, ſhall not injure him; for if under this 
237 Ignorance he had joined in a Mortgage or a Conveyance, the 
Court would have relieved him, as appears by Numbers of Pre- 
cedents; and the Caſe of an Anſwer only, is ſtronger, upon 
which your Lordſhip is to make a Deeree. . 


"XZ Theſe are the general Points in this Caſe ; there is likewiſe 
"XX another Queſtion, that particularly relates to Lord Limington : 
Whether over and above the 8000/. he received as a Portion 
with his Lady, he is intitled alſo to 8000/. by the Will of the 
| XX late Earl of Tankerville * The Will takes notice of the Ap- 
p pointment of 8000/7. to Lady Limington, and leſt the Execution 
of the Power ſhould be defective, or the Fee-Farm Rents not 
2X ſufficient, the Teſtator charges all the Offul/fon Eſtate with „ 
8000“. apiece for all his younger Children indefinitely, which | 9 
VM ords they ſay amount to a new Deviſe of 8000“. to Lady Li- =_ 
nmmington, as ſhe is expreſly mentioned with the other younger 
Children. The Deed Poll of Aſſignment to Lord E:mingtor 
was reaſſigned by him to the late Earl, who intended by his 
PWill not to vary the Portions, but to make a further Security 
for the Payment of them, it did not appear at that Time that 
the Portion was reaſſigned, and that the late Earl ſtood in the 
Place of Lord Limington, but he has expreſſed himſelf in his 
PWill, as he did by his Bill. But the Words, That his Inten- 
tion was not to give them more than one 8000 J. apiece, exclude 

all double Portions ; therefore another Queſtion is, How this 
Money ſhall go? Whether it ſhall be raiſed for the Executors, 
in Truſt for the reſiduary Legatees, or fink into the Inheritance 
for the Benefit of the Plaintiff ; becauſe the Power is to be ex- 
ecuted in a reaſonable Manner. . | 


W Monday, March the 1oth. 

The Lord Chancellor, being affiſted by Sir Robert Ray- 
3 mond, Lord Chief Juſtice of B. R. and Mr. Baron Comyns, 
1 Mr. Solicitor General opened the Caſe again, and argued t© 


Ta Tueſday, 


dhe fame Effect as before. 
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Mr, Lutwych, 


HE Articles in 1695, were entered into previous to the 
1 Marriage, and on a valuable Conſideration ; and if they 
are not conſtrued to reſtrain the Power to provide Portions for 
younger Children, they will be of little or no Import; and tho 
it is agreed by thoſe Articles, that if Ford Lord Grey died be. 
fore Payment of the 20000 J. the. Eſtate charged ſhould go to 
Mary, in Satisfaction of the Portion and Jointure, It is no 
faid that it ſhould go in Satisfaction of the Lands to be ſettled, 
and the Deſcent of the Lands is in itſelf a Payment, tho' Laid 
Oſfſulfton afterwards agreed to accept 15000 J. from Ralph Lor 
Grey for the ſaid Portion, ſo that the Plaintiff is plainly intitld 
to the Benefit of theſe Articles. The late Earl of Tankervil ! 
being by the Will and Codicil of his Father, John Lord Of. Þ © 
ſulſton Tenant for Life, with a Remainder to his firſt, and every 1 Mr. 
other Son in Tail Male, and with a Power to make a Jointure, „ 
and provide Portions for younger Children, covenants by Art- J 
cles previous to his Marriage, to ſettle Lands of 4000 J. a Yea Þ © | 
on himſelf, and the Iſſue of that Marriage, and 2000 J. a Yea, ® 71 
for a Jointure for his Lady, and 5000 J. apiece for the Por: Þ © he co 
tions of younger Children. If we conſider theſe Articles with- Þ © ticles 
cout any Relation to the Ofjulfon Eſtate, we are in the ordinuy Þ © what 
Caſe; the Plaintiff. is. a Purchaſer, and may come into ths Þ for t 
Court to have a ſpecifick Execution of them, and the late Earl, 3 Artic 
though he had taken no Notice of his Power in the. Articles tleme 
yt his Covenant to ſettle a Jointure, would be conſtrued to bea Þ 2 Earl 
xecution of his Power, as was adjudged in Lady Covent: S fcien 
Caſe ; but it is hard to ſay, that the Lands which the Plaintif chem 
holds under the Will of his Grand-Father, ſhall be taken, as the Þ © Settle 
Lands which his late Father covenants to aſſure; fo that in in T 
Conſideration of Marriage, and of a Portion of 20000 J. he co · © ter's 
venanted to ſettle an Eſtate he could not hinder him of: Bu E raiſed 
ſuppoſing this Eſtate to be named in the Articles, and that the Þ © wiſe 

late Earl deſigned to refer to it, it falls ſhort of the Value, anl. 4 
is not an improvable Eſtate, but conſiſts in Fee Farm Rents, LS B 
which are not as valuable as other Eſtates, becauſe they Þ 2000 
are not capable of Improvement. It is agreed by theſe Arti- the! 
cles, that the eldeſt Son ſhould have the Lands ſubject only to ſecui 
5000 J. apiece for the Portions of younger Children, this Co- in tl 
venant has abridged the late Earl's general Power, and after tie was 
Execution of theſe Articles, he could no more appoint a larger Þ to hi 
Proviſion, than he could make a Sale of any Part of the Eſtate; Þ = Grey 
and if the Offulfton Eſtate is to be taken as a Satisfaction of te com 
Covenant, this is the only thing he parted with by theſe Arti- Port 
cles ; but ſuppoſing them out of the Caſe, no unlimited mou apf 
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5 1 | will be eſtabliſhed by a Decree of this Court, if it is unreaſonably 


5 : executed. By the Codicil it appears, that John: Lord Offulfton 


| deſigned the Eſtate ſhould remain in the Family, and where the 
"EX Power is executed in ſuch a Manner as totally to defeat this In- 
tention: It is in the Diſcretion of the Court of Equity to re- 
| Qtrain it; and it appears from the Articles, that the Parties 
© | = thereto, thought 5000 J. apiece to the younger Children a good 
Execution of the Power, tho' the Lady brought ſo great a Por- 
tion. As to the Anſwer, a Court would relieve the Plaintiff 
© = againft it, even after a Decree, as it was obtained from him 
- | * without knowing of the Articles; and by the Plaintiff in that 
0 Þ Þ Cauſe concealing from him what was material for him to know, 
t for the Bill was really brought by the late Earl, though in the 
Name of the Lord Limington, who had aſſigned over the Ap- 
pointment to him. e HS | 


þ ; Maeecdneſday, March the 12th, 


N 3 Mr. Attorney General for the Defendants, Lord and Lady Lims 
„ ington, Mr. Paulet, and Lady Anabella his Wife, and Mr. 
Milner, and Lady Mary his Wife. 


„ 7 This Caſe depends upon the Codicil and Articles, and may 
'-Þ © be conſidered under theſe two Heads, Firſt, Whether the Ar- 
i- Þ® 2 ticles ought to be carried into Execution? And Secondly, In 
what Manner? And whether, ſo as to defeat the Appointments 
us for the Portions of younger Children? It appears from the 
, © Articles, that the late Earl was unable to make a preſent Set- 
s | © tlement, and theſe Articles were afterwards laid afide, and the 

| > Earl always ated without any Regard to them, which is a ſuf- 
= ficient Evidence that the Parties waived them, and the ſetting 
them up now, may create Confuſion, and defeat ſubſequent 
© Settlements. In 1681, Ford Lord Grey conveyed certain Lands 


> ter's Portion, payable as he ſhould appoint, and if it was not 
raiſed in his Life-time in Truſt, for her and her Heirs, other- 
= wiſe it was to go as the ſettled Eſtate at Chillingbam. 


By the Marriage Articles, Ford Lord Grey covenants to pay 
20000 J. for his Daughter's Portion, no Proviſion is made for 

the Payment of the Principal, but he confeſſed a Judgment to 
| © ſecure the Payment of the Intereſt; and there was a Proviſo 
i 1 in the Articles, that if Lord Oſ/ſulſton died before the Portion 
Was paid, or a Jointure made, the Portion ſhould not be paid 


— 
c 


er to his Executors, but to Lady Oſſulſton: And that if Ford Lord 
& Grey died before the Portion was paid, all the ſaid Lands ſhould 


he come to Lady Mary and her Heirs in full Satisfaction of her 
i- Portion and Jointure. The next Conſideration is, What has 

2 happened ſince theſe Articles? Ford Lord Grey died before the 
ul By e - © By | Money 


I in Truſt to pay his Debts, and raiſe 20000 J. for his Daugh- 


= — — - 
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Money was paid, and Controverſies having aroſe between Rabb 


Lord Grey, who ſucceeded him in the Honour and Eſtate, and 
Charles Lord Offulfton, and his Lady, in Relation to the Eſtate and 
Incumbrances. By Articles dated the 18th of May, 1703, it wa 
agreed, that Ralph Lord Grey ſhould pay off the ſeveral Incum- 
brances, and 1 50004, to Lord Offulton, not only in Satisfaction 
of his Lady's Portion, but of her Right and Title to the Land 
and Premiſſes in Mortgage; and that Lord Ofju/fon ſhould ſet- 
tle 100 J. a Year for every 1000 1. This was a new Agreement 
and Lord and Lady O ſulſton covenant to convey the Inheritance 
to Ralph Lord Grey and his Heirs, which ſhews they proceed. 
ed on the Proviſo that had happened, by Ford Lord Grey's dy- 
ing before the Payment of the Money. But allowing thet: 
Articles are not waived, but are to be carried into Execution, 
the next Queſtion is, Whether the Offulfton Eſtate is to be 
deemed as a Satisfaction of the Covenant, and whether theſe Ar. 
ticles ſhall ſet aſide the Appointments in Favour of the younger 
Children? It does not appear indeed that any Lands deſcend- 
ed in Fee to the Plaintiff from his Father the late Earl, bu 

his Father could have hindered him from enjoying the Ofjulltn 
Eſtate ; for no Eſtate being limited by the Codicil to Truſtee 
to preſerve the contingent Remainders before a Son was born, 
the late Earl could have barred the Eſtate by a Fine, or a Fedt- 
ment, and thisEſtate comes limited to him as by the Articles. The 
late Earl under his general Power appoints a Term of a thou 
fand Years for raiſing 8000 J. to Lady Limington, and anothe 
Term of a thouſand Years, for raiſing the like Portions for 
his other younger Children. The Articles are general, they f- 
Cite indeed, that the O/jJul/fon Eſtate was fo ſettled, that the 
Earl could not make a Jointure, but then he covenants to con- 
vey Lands in Fee; fo that this general Covenant created no 
Lien on any particular Lands; where it is agreed by Article, 
to ſettle particular Lands, they create a Lien on that parficulu 
Eſtate, and the Parties are conſidered in Equity to have the 
ſame Intereſt, as if the Articles were actually carried into Exe- 
_ cution ; but where the Articles are general, the Perſon intitled 


to the Benefit of them, claims only as a general Creditor bj | 
_ Specialty, as was admitted in theCaſe of Lady Coventry : In thi | 7 
Caſe a particular Power was recited, and the Earl covenantedto | * 


fettle Lands by Virtue of his Power (or otherwiſe) which 
Words were adjudged to be only auxiliary ; beſides Settlements 
were drawn, wherein the particular Lands were deſcribed, but 
the Earl died before the Execution of them; fo theſe Articles 
can no Ways affect his Power under the Codicil, either in Lax 
ox Equity, which he has executed by theſe Deeds of Appoint 
ment; and conſequently the Appointments are good. 


And if the Articles do not affect or reſtrain this Power, I fl 4 
next conſider whether it is executed in a reaſonable Mann. Þ 
It is plain, John Lord Ofſul/ton deſigned to truſt his Son _— T 

„„ | the Bu 


mn 
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for the Portions of the younger Children, the Articles of 169 5, 


* * » * FR 
4s at. 1 
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the Execution of this Power, and there is no Inſtance, where a 
Court of Equity has controlled ſuch a Power legally executed 
by a Father in Favour of his Children, and the Teſtator gave 
this Power to his Son, not only with a View to the Ofſui/tor 
Eſtate, but alſo with a Regard to any other Eſtate he might be 
ſeized of by Marriage, or otherwiſe, at the Time of the Exe- 


"X caution of it, and was the very Reaſon, why he gave him a diſ- 
ccretionary Power; and when the late Earl executed this Power, 
the Grey Eſtate alſo of 3000 J. a Year was deſcended on the Fa- 
| mily : But this Point is determined by the Plaintiff's ſecond An- 


ſwer, which I do not conſider now as a good Anſwer in reſpect 


| of the Articles, for if they were concealed from him, without 
doubt it ſhall not prejudice him as to them; but as far as the 


Point was open and known to the Plaintiff, ſo far it is a good 


| Anſwer, Now the Codicil is particularly ſtated and ſet forth by 
the Bills, and there is no Proof of any Impoſition on the Plain- 
tiff, and he has conſtantly paid the Intereſt of the Portions ſince 
bis Father's Death. The next Queſtion relates to Lord Li- 
= mington, who claims 8000/. under the Will of the late 


Earl, in which Lady Limington is expreſly named, and if 


he does not take by this Will, he will not have a Shil- 
ling out of the Eſtate of her Father, though he com- 


pounded a Debt of 10000 J. and gooo J. Intereſt, for 8000 J. 
ſo it is natural to think, the late Earl her Father, deſigned 
her a Recompence, and therefore by his Will he ſets up the 


* Appointment, and diſcharges the Truſt thereof for himſelf, in 


Favour of Lady Limington; the Portions are to be raiſed for all 
the younger Children, and there is as full a Declaration that the 


Sooo, ſhould be raiſed for Lady Limington, as for the others, but 


they rely on the Words, But ſo as not to give them more than one 
80001. apiece, they ſhow his Intention, that only one 80001, for 
every Child ſhould be charged on the Eſtate ; but this is not to 
be applied to the other Part of the Caſe, that Lady Limington 


| ſhall not have the 8000 J. becauſe ſhe before compounded a Debt 


for another 8000 J. but the Words as to her are to be taken in 
the ſame Senſe, as to the other Children. If his Power was 
well executed, the Appointment was good, and the Aſſignment 
over of it to the late Earl was good, and he had a Power to deviſe 
it to any Perſon, as we think he has, to Lady Limington. 


N. B. The Court would not allow Parol Proof to be read, of pro! Proof got 
Lord Tankerville's Intention to give the 8000/1. by his Will to rte t be 
Lady Limington, though her Counſel inſiſted, they might read tention ef the 
Proof of his having declared ſo, tho they could not read it to Pet. rt, 157.) 
charge the real Eſtate by the Will. . 


Mr. Wills. 
Two Objections have been made to the raiſing $000/. apiece 


and 
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and the Unreaſonableneſs of the Sums. But the Articles do not 
affect this Queſtion, for two Reaſons ; firſt, becauſe they are x MY - } 
an End; and ſecondly, becauſe if they are till ſubſiſting, anz FE 1 
the Plaintiff is intitled to have them carried into Execution, they | ry - 
create no Lien on the Oſſulſton Eftate, but the Plaintiff can hae "og 
a Satisfaction only out of the real and perſonal Aﬀets of the late g . 
Earl. The Waiver of the Articles depends on the Words, and Þ 8 9 
the ſubſequent Facts. Ford Lord Grey died before the Portion T * , 
was paid, in which Caſe, the Articles were not to be carried! i 
into Execution, for then 1600/. a Year would deſcend on Lady ! P 1 
Ofjulfton, in lieu of her Jointure, and the Plaintiff would have? 5 = 
no Occaſion for a Settlement, for thoſe Lands would come o the! 
him by Deſcent from his Mother, and the Offu/ton Eſtate alſo, But 
by the Will of his Grand-Father. The ſubſequent Tranfic- the 
tions alſo ſhow the Articles were not in Being, becauſe tile! 8 0 
Parties take no Notice of them, and the Articles of the 18th - pve h 
of May 1703, and the Act of Parliament to confirm then, are t. 
make no Mention of theſe marriage Articles, but go n |Þ ® 


xXx green 
another Foot, for if the 1 5000/. had been paid to make up tile 8 


20000 J. the late Earl would have covenanted to make a Join- - Ear 
ture for the whole 20000 J. and not for what he received; and! tisfac 
though Lady Offulfon was Executrix of Ford Lord Grey, if fe (Y 
had retained any Aſſets, the Value of them, as that they 2. 
mounted to  $ooo/.. or the like Sum, would have been mens 


tioned. 


Baut if the Articles ſtill ſubſiſt, the Plaintiff 3 is not intitled io Chile 
a Satisfaction out of the OHM on Eſtate, for tha the Codici, this I 
and the Oſſulſton Eſtate, are taken Notice of in the Articles, in wi 
that Recital does not ſhow he intended to ſettle that Eſtate, bit of th 
rather the contrary ; for the Words are, That John Lord well 
ulſton had ſo ſettled the Eſtate, that Lord Charles could nt Time 
make a Jointure, ſo they cannot effect this Proviſion, which Þ tate 
we claim not by the Articles, but by the Will of our Grand BF Y of thi 
ad _ 1 1 Eſtat 


As to the Uareaſonableneh of the Sums, his Caſe of a Truf are tl 
| tee and a Father, is very unlike, and all the Parties ſeem to al- Þ® tor V 
: low this a reaſonable Proviſion, becauſe they thought 50 “ in pr 
a convenient Portion when the Family was poſſeſſed only af 
the Offulfton Eſtate; and by the ſame Rule, 8000 J. is a rea- 
nable Proviſion, when the Grey Eſtate came into the Family; If 
for the Plaintiff by his Anſwer confefles both Eſtates to be it is 1 
8000 J. a Year, and his Anſwers are very conſiſtent, for Hen), what 
one of his Brothers, died between his firſt, and ſecond Anſwel, have 
| fo that tho he might think the Sums tlircaſonable when he put FRE who 
in his firſt Anſwer, yet after the Death of one, he — fub- Foy. 
mit to n them raiſed- for the , die, 


As 
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As to the Claim of Lord Limingtdn, it does not appear, that 
when the late Earl pave him Security for his Lady's Portion, 
that he deſigned the Appointment ſhould be concealed, but ra- 
ther that it ſhould be kept on foot, for he might think it proper 
FX to raiſe the Money, in caſe any of the Children died, or for 
other Reaſons, and it is plain by his Will, he did not deſign this 
Money ſhould fink into the Inheritance, for he directs it to be 

& raiſed, and has not given it to the other Chilgren, or any other 

Z Perſon, and his Intention might be anſwered, becauſe it would 
be only putting her in the room of his Son, who died between 
the Marriage, and the making of his Will. And the Words, 
But not to give them more than 80001, apiece, are in our Favour, 
they imply he deſigned all the younger Children ſhould have 
e © 8000. apiece, therefore we muſt have 8000/7. by the Will, for 
ve had nothing before out of the Eſtate. And if the Portions 
„ are to be 5000/, apiece, Lord Limington never made any A- 
n | * greement to bar him of this Portion, becauſe he was alſo igno- 
e rant of the Articles, and as he has had nothing from the late 

Earl, the Portion he received, ſhall not be taken as a 8a- 
WS tifaGion, © EY 1 5 
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| Mr. Mead. 


As to the Queſtion, whether the Appointments are unreaſo- 
gnable, there is a material Difference, whether the younger 
Children apply to the Court, to have a defective Execution of 
this Power ſupplied; in which Caſe, the Court may conſider 
in what manner they will relieve them, or whether che Owner 
Pof the Inheritance comes to ſet aſide the Power, though it is 
well executed at Law. It is neceſſary alſo to conſider the 
Time, when theſe Appointments were made. The Grey Eſ- 
tate was then deſcended, and theſe Appointments are in Favour 
bpof the younger Children of the ſame Mother, by whom that 
Eſtate came. They ſay, we are Volunteers; but it is, as I faid 

before, a material Conſideration, that we are not Plaintiffs, nor 
are the younger Children to be conſidered merely as Volunteers, 
for Mr. Paulet and Mr. Wilmer, married, and made Settlements 


in proſpect of theſe Portions. 

_ Mr. Fazakerley. | „ 
lf the Power ſtood ſingly, the only Objection would be, that 
it is unreaſonably executed, though there are no Caſes to warrant 
what the Plaintiff infiſts on. The Lord John Oſſulſton might 
have given his Son Charles, the late Earl of Tankerville, the 
put whole Eſtate; why then ſhall the Court control the indefinite 
Tower he has given him? and the Execution is not unreaſona- 
bee, if it be conſidered only in relation to the Oſjulfton Eſtate, 
de cldeſt Son muſt be ſatisfied with the leſs Eſtate, the more 
L Rr younger 
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younger Children there are; their Quality, as well 3 


erg Eſtate, if the Ofſufton Eſtate was Booo/, a Year, 1 8 
body could think the Appointments unreaſonable, and is it nx | 
the ſame Thing, ſince he has two Eftates of that Value, 211 | 
this is a Proviſion for Children. | Tz 


The Articles ddes not determine or reſtrain this Power, he. 

cauſe they are no Lien on the Ofſulfon Eſtate. The Covena 

is to ſettle Lands in Fee, the Articles indeed take Notic 

of this Eſtate, but not as of the Eſtate that was to be ſetilel 

but as of an Eſtate that could not be ſettled ; and fince it 25. 

ears that the late Earl had it under his Conſideration, if he 

| had defigned to ſettle theſe Lands in his Covenant, to aſſur 

he would have referred to them. 5 


Mr. Baron Comyns. | 
_ _ John Lord Offulfon, by his Will and Codicil, deviſed th | of rl 
Family Eſtate to his Son Charles for Life, &c. with a Poy. #® © <cvt! 
er to make a Jointure, and a Proviſion for younger Children. u! coulc 
1695,Charles Lord Ofſulfton, on a Treaty of Marriage with; his e 
the Daughter of Ford Lord Grey, covenants to ſettle 400 [“ mini 
a Year in Fee, and that if there was a Son of that Marriay, Cutec 
and younger Children, they ſhould have 5000 J. apiece for ther | 1 ©: 
Portions, and the Grey Eftate was . with 20000 Þ © 
the Portion of Mary. By Articles entered into between Rahb F but 
Lord Grey, and Charles Lord Oſſulſton, and Lady Ofſulfn, Þ $ confi 
Lor Offulfton agrees te accept of 1 5000 J. in Satisfaction of lis | * the ! 
Lady's Portion, and of her Right to any of the mortgaged P. 
miſſes, and to ſettle 100 J. a Year Jointure, for every 10001. «d | 
her Portion, but theſe Articles make no Proviſion for youngt = f 
Children. Lord Charles, by two Deeds Poll, appoints 8000, 1 
apiece, to be raiſed for the Portions of Lady Bridget, and hö 
other younger Children, out of Part of the Fee Farm Rens ! 
of the Qfulſton Eſtate, and afterwards by his Will, for a fur Þ 
ther Security, and to prevent any Defect in the Execution of | * 
| his Power, the reſt of the O/fulſton Eftate is made liable tt !! T 
_ the Payment of theſe Portions. # | 


Ihe firſt Queſtion is, Whether 40007. a Year are to be pu- by tl 
'  Cchaſed, and ſettled on the Plaintiff? or, Whether the O Gs »I all 
Eſtate is to be confidered as an Equivalent? And TI am of O“ 
pinion, that it ought ; for it was not the Intent of the Artic Þ - 
that 8000 l. a Year ſhould be ſettled, which would be the Cak Þ © 
if Lands of 4000/. a Year ſhould be purchaſed, but that the | L 
| _ Offulfton Eſtate ſhould: be ſettled, for Notice is taken of it i Arti 
= | ” the Articles; it is about that Value, and it was in the Power # | + icles 


= . | Fr * Earl to ſettle it 2 becauſe no Eſtate Was limited by the 
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; 7 | Codicil, to Truſtees to preſerve the contingent Remainders, 


As to the next Queſtion of the Portions, if it ſtood ſingly on 


the Deeds of Appointment, or the Will, Jam inclined to think 
that 8000Y. for every younger Child ought to be raiſed, though 
l allow that this Court will take care a general Power be exe- 
"XX cuted in a reaſonable Manner, but will not interpoſe, if the Ex- 
| ecution is not apparently unreaſonable, | 


But then another Queſtion is, if the marriage Articles do not 


I | reſtrain this Power? It cannot be denied, but a Perſon may a- 


gree to confine himſelf in the Execution of ſuch a Power; let 


us then conſider, if by theſe Articles, the late Earl does not 
limit his Power to raiſing of 5000/7. apiece; he plainly intended 


F by theſe Articles to ſettle 4000/7. a Year in this Manner; 
= 20001, a Year for the Jointure of his Lady, 5000/. apiece for 


| younger. Children, and the reſt of the Eſtate on the Firſt, and 


161 


every other Son in Tail Male; he takes care of all the Children 
of the Marriage, and if theſe Articles had been carried into Ex- 
cecution by a Settlement of the Oſfulſton Eſtate, the late Earl 
could not augment or increaſe thoſe Portions, to the Prejudice of 


Z his eldeſt Son; for by the ſame Rule, he might leſſen or di- 
Z miniſh them for his Advantage: And when he has once exe- 
cuted his Power, he cannot execute it again, as is reſolved in 


| 1 1 Co. in Diggs's Caſe, of a Power of Revocation. But it is ſaid 


that the Articles create no particular Lien on the Qfulſton Eſtate, 
but I think, where a Man has ſuch a general Power, and he 
= confines himſclf in the Execution of it, that muſt be applied to 


© the Eſtate over which he has that Power. 


TheArticles of the 18th of May 170g, ſeem to me only to con- 


I firm the former Articles, which are recited as they could be 


performed at that Time, and the Agreement to accept 1 5000 J. 


iin full of her Portion, is no Variance from the marriage Articles, 
becauſe as there were Differences about the 3 2 of this 
20000 J. the reſt might have been paid, or otherwiſe ſatisfied, 
and it does not appear that any Variation was deſigned. 


F - : There is another Queſtion too, Whether the 5000 J. for Lady | 
= Limington, not being yet raiſed, as Lord Limington has agreed 
to take 8000 J. in full of her marriage Portion, ſhall go to him 


. ; by the Will of the late Earl „or to the Executors, but this I 


hall ſpeak to hereafter, 


Lord Chief Juſtice Raymond. 
The Prayer of the Bill is to have the Benefit of marriage 


Articles, and to ſet aſide two Deeds of Appointment. The Ar- 
cles are not waived, but are to be carried into Execution, and 
* | ** 


A Power of Re- 
vocation once 
executed 5 Cannot 
be executed 4 
gain. 


"= 
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they are not determined by the Provifo of Ford Lord C-,, ten 
dying befere the Portion was paid; by the Articles themſehgs ] #F v2 
it appears, that Proviſion was made for the Payment of the hl.. and 
tereſt, and the Principal before was charged on the Eſtate, aui Arti 
by the Articles in 1703, there was an Agreement, either for , | 0½ 
Compoſition, or the Portion, and no other Portion is mentioned, | a 
and therefore the firſt Articles were fo far carried into Exec. | Parc 
tion, that the Intereſt was paid, and the Principal compound, | 9 
and the Compoſition accepted in full of her Portion; and thy man 
it is ſaid to be in Bar of all Lady Oſſulſton's other Demands, 3e mue 
ſill it is in Diſcharge of her Portion too. r 
As theſe Articles then are to be carried into Execution, 1 Þ Son. 
think the Ofu//on Eſtate being permitted to come to the Plan.! te 
tiff, ſhall be taken by him as a Satisfaction, and it looks asif Þ® 17 
the Parties to the Articles intended it, for they take Notice of Þ © 
this Eſtate, and that it was ſettled by the Codicil in ſuch a Mar ! 
ner, that the late Earl could not make a Jointure out of it, þ | © 
| ſoon as the Marriage was to be had, (which was three Months ! 
after) but why was that Codicil recited, but with a View © !? 
that Eſtate, out of which he could not ſettle a Jointure, till th Þ 
Portion was paid, and which he covenants to do on PI! 
As to the Portions, no doubt the Power by the Codicil is u. 
der the Influence of this Court, to ſee it executed in a reaſonab Þ® © 
Manner; but Ido not found myſelf on that Point, becauſe 1 Þ 
think the late Earl has reſtrained himſelf by the Articles; fort 
the Ofulſlon Eſtate is to be taken as a Satisfaction of the Ar. 4 
ticles, it would be ſtrange to ſay, that the Earl has the ſame L- 
titude of Power left him over that Eſtate he had under the C- | 
dicil; No; the Articles are a Purchaſe of thoſe Lands which! 
he covenants ſhall be charged only with Portions of 5000/, 1 
As to Lord Limington's Demands, the late Earl of Tankr- | © 
ville, according to his Power, has charged Lady Limington's Por | t: 
tion on the Eftate, but it is not yet raiſed, the Eſtate has no: | * Wil 
bore its Burthen, the Appointment has been reaſſigned by Lot 3 888 
Limington, in Truſt for the late Earl of Tankerville, his Exec | © a 
tors, Adminiſtrators, and Aſſigns. And the Queſtion is, Wa-“ giv! 
ther a new Truſt of this Aſſignment is by the Will declared fr Inte 
Lord Limington ? But we ſhall conſider further of this. 1 min 
| Lord Chancellor. 3 55 
dug will : The Power to provide for younger Children, by the Codicl, Þ 7 52 
ul Poe w Was ſubject no doubt to the Direction of this Court; but ile ber 
charge an Eftate Queſtion now is, If the late Earl has not reſtrained himſelf: 11 — 
for younger Chil- appears by the Articles not to be the Intention of the Parti, FOR £ 
in « reaforable that 4000 J. a Year ſhould be purchaſed, Lord Charles ... * 
. | Ms Ta <> = 
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then in Poſſeſſion of the Ofſu/fon Eſtate of that Value, which 


would anſwer the Articles, and they plainly refer to the Codicil, 


and this Eſtate ; and the Reaſon why the Parties went upon 


Articles, and that no Settlement was made, was, becauſe Lord 


O ſulſton could not make a Jointure till the Payment of the Por- 


tion. As to the Power, by theſe Articles all the Children are 
Purchaſers ; he has limited the Eſtate to the eldeſt Son, and laid 
on 50007. apiece for the Portions of younger Children, and any 
further Charge is null, and the Appointments are void for ſo 


much. The Articles are not waived, but by the plain Inten- 


tion of the Parties are (till ſubſiſting; I queſtion if they could be 
waived, ſuppoſing the Proviſo had happened, muſt the eldeſt 
Son have nothing at all, becauſe a greater Eftate deſcended to 
the Mother. 


Lord Limington agrees to accept 8000/. and the Aſſignment 
is made over, in Truſt, for the late Earl, fo the Eſtate not hav- 
ing bore its Burthen, this Money muſt be raiſed prima facie for 


his Executors ; but the Queſtion is, If the Will does not a- 
mount to a Deviſe of the Truſt ? and then Lady Limington 
will take as a Legatee, and muſt be paid after Creditors ; but 


let this Point be ſpoke to on Friday. 


Friday, March the 11th, 


Mr. Solicitor General for the Defendant Charles Bennet, com- 
— monly called Lord Offuſfton. . 


7 HE Will of the late Earl of Tankerville takes Notice of 


the Appointment for Lady Limington's Portion, but not 


that it had been reaſſigned for his Benefit, and that there might 
be a Defect in the Execution of his Power, or that the Fee- 


Farm Rents might not be ſufficient, and to ſupply any ſuch 


=> Defect, or want of Value, and for the ſpeedier raiſing the Por- 
tions, he deviſes all the Oſulſton Eſtate, &c. the Will makes no 
Variation of the Right of the Parties, but is rather a Confirma- 
tion, and there appears no Intention in Earl Tankerville by this 
Will to transfer any Right, or to give a new Right; and if the 
| => Security proved ſufficient, and the power was well executed, 
| = nothing paſſed by the Will, and the Words, But fo as not fo 
= give them more than 80001. apiece, were put in, to evidence his 
1 Intention, and to avoid the preſent Queſtion, becauſe Lord Li- 
mington had accepted 8000 J. in full of his Lady's Portion. 
3 But it is objected, that the Word, Give, ſhews his Intention to 
| Live them ſomething by this Will ; No; he does not deſign to 
= give them any Thing by the Will, or to introduce a new De- 
= viſe, but to confirm what was already given, and uſes no de- 
= viſcing Words. The Aſſignment in Truſt for the late Earl 


5 ed; 
8 9 
2.3 Fi 


Pas a Secret, at leaft his Will makes it fo, and if he had de- 
” ſigned to renounce the Benefit of this Truſt, it is not to be ſup- 


8 pioſed, 
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poſed, but that he would have uſed Words to that Purpoſe 


— 


the perſonal Eſtate, for the Benefit of the reſiduary Legatecs, 


Mr. Attorney General for the Defendants, Lord and Lady 
1 Limington. 


The late Earl of Tankerville, by the Aſſignment to Sir Jan 1 
Miſſon, was undoubtedly intitled to the Benefit of the Apoint. 
ment of the Portion of Lady Liming ton, and to have it raiſe, 


either for his own Benefit, or for thoſe to whom he ſhould di. 
poſe of it; and the Queſtion is, Whether he has deviſed it u 
La Limington? It is admitted, he did not advance a Shilling 
for her Portion, but compounded a Debt of 10000 J. and 9ooy] 


Intereſt for 8000 J. this therefore went to increaſe his perſon Þ 
Eſtate, and it is to be preſumed that in Honour, and Juſtice 
he would put her on the ſame foot with her other Siſters, and] 
therefore the Words ſhall have this Conſtruction put on them, 


if they are capable of it, as we think they plainly are. 


The Will recites the Appointments he had made in Exec | 
tion of his Power; it does not take notice indeed of the Afiig: þ 
ment to Sir James Miſſon, not becauſe it was a Secret in the Fi | 
mily, for that does not appear; or that he would make it a de. 
_ cret by his Will, for what Purpoſe would that ſerve, when i | 
ppear, but becauſe he deſigned to take W 
Benefit by it, he ſays, that in Execution of his Power by th 
Codicil, he charges the whole Eſtate with the Payment « 
80001, to his Daughter Vallop, and his other younger Children, Þ 
Suppoſe then the former Execution to be defective, is not this: Þ 
new Execution of his Power, expreſly in Favour of Lady L. 
mington, and it is mentioned to be for her, in the ſame Mann | 


his Death it would a 


and Form of Words as for the other younger Children, aud 


therefore the Teſtator ſhall be ſuppoſed to mean the fam | 
Thing by the ſame Words; he limits by the Will a newTern | 
of two thouſand Years, this is a new legal Eſtate, and a ne 
Truſt is created for the Benefit of Lady Limington, the Sum 
are to be levied and raiſed for his four younger Children, and be F 
makes no Diſtinction between them, and the Words are as plain, 


as if he had faid for the Benefit of his four younger Children, 
which would have admitted of no Diſpute. The Words, Bu 
not to give them more than 8oool. apiece, ſhew, that he intended 
to charge the Eſtate but with one 8000/7. not that he did nd 
deſign to deviſe this 8000/. to Lady Limington, becauſe (ht 
had received 8000/. Compoſition-Money for a Debt, and the) 
cannot be taken in this Senſe in reſpect of Lady Limington, be- 
cauſe they are equally applied to all the Children, and the Di- 
227 in Queſtion, is not, Whether two 8000 l. ſhall be raiſed 


— 


OY 


iy or KILN 

ly + x0 

©» 
7 9 


_ 3 ; be d. 
that when this 8000 J. is raiſed, Lord Limington will Rand ; | tent 


Truſtee for the Executors of the late Earl, and it muſt go in 
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de defigned to give them ſomething, and only manifeſt his In- 
tention, that they ſhould not have two 8000 J. by his Gift, he 
had given Lady Limington nothing before. | 


Mr. Fazakerley. 


y the expreſs Words of the Will, the Truſtees are to levy, 

and raiſe 8000 J. to his four younger Children, ſo that he has 
erxplicitely declared the Truſt to be for their Benefit, and he ſays 
. | @ afterwards, It being his Intention that the Portions ſhould be 
\ © raiſed for the Benefit of his four younger Children; ſo that to 
.| = fay he deſigned three of theſe Sums for his younger Children, 
and the fourth for his Executors, is ſaying directly contrary to 


— —. 


105 


the Words of the Will, and the Intention of the Teſtator, and 


be had not in View the 8000 J. he had paid Lady Limington, 
but only the Sums he had charged. . 


Mr. Baron Comyns. 


F Lord Limington, previous to his Marriage with Lady Bridget, 
one of the Daughters of the late Earl of Tankerwlle, agrees to 


5 accept $000 J. in full of her Portion, and to ſhew that he did 


not expect any Advantage from the Sums to be raiſed for 
- IG . ; o . 
|= 8 ger Children's Portions, purſuant to the Power of the late 
Fäarl, he aſſigns all the Benefit he might claim thereby to t 
3 5 — g : * 2 8 1 y 16 
aid Earl: When the Earl made his Will, it was certainly in 
| © his Power to have relinquiſhed this Adyantage, but the 
„ © Queſtion is, Whether the Words are clear to give the 8000 J. 


Will, I think they are not; the Recitals do not ſhew any ſuch 
Intention, and it is plain by the Directions, that he deſigned this 
Will only to ſupply any Defect in the Power, or Value of the 
Fee Farm Rents ; this is his Deſign in expreſs Words, and it 


I to Lady Limington? And from the Conſtruction of the whole 


zs hard, by an implied Conſtruction, to put a different Meaning 


on them: It is objected, that when he creates new Terms of 


| tions for his four younger Children ; fo doubtleſs it was, he 


1 as the other Portions; and it cannot be intended from the 
Mords, that theſe Portions ſhould be diſpoſed of in any other 
Manner, than if they had been raiſed bya Decree, or otherwiſe; 


F them ip Truft for thoſe to whom they had aſſigned them, the 
= Teſtator could not well have expreſſed himſelf otherwiſe ; but 
3 he does not ſay how the Money, when raiſed, is to be diſpoſed, 


bad made Appointments, not only for raiſing the Portion of 
Lady Limington, hut of the other younger Children, and recites 
both Appointments in his Will, and his Intention was, that 
che Eftate deviſed ſhould be only an additional gecurity. It is 


ſaid 


20000 Years, he ſays the Truſt of thaſe Terms is to raiſe Por- 


2 deſigned the Portion of Lady Bridget ſhould be raiſed as well 
E and then they who had transferred their Right, would have held 


but leaves that to be explained by former Agreements. He 


Tf, 
Mo 


— — 
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the ſpeedy and eaſy raiſing of the ſaid Portions, that were to 


. 


faid that by the Words, But not to give them more than 8000 3 
-apiece, it is plain he deſigned to give them ſomething, but! 
cannot ſee the Inference, he gives nothing by Way of D.. 


— CRE 
5 


viſe, but uſes thoſe Words, to exclude any Conſtruction thy | 
he deſigned by thoſe new Terms, to give more than he hi!! 


by former Appointments. | 


Lord Chief Juſtice Raymond. 


I am of the ſame Opinion with Mr. Baron Comyns : Then 


can be no doubt as it ſtands on the Aſſignment ; for Lord Lin. 
ington has declared himſelf ſatisfied, and aſſigned over the A 
pointment in Truft for the late Earl of Tankerville; but h 
Queſtion is, Whether the Will gives this Truſt back again 
and we cannot by Implication ſuppoſe ſo, contrary to the en. 
preſs Words, the Will recites the Codicil and the Appoint 
ments, and leſt there ſhould be any Defe& in the Executin 
of his Power, or that the Appointments ſhould not be ſufficient 


he charges all his Eſtate with the Portions of his younger Ch. 


dren, and veſts a Term of two thouſand Years in Truſtees, fi 


raiſed by the Appointments : And he favs after, that they wer 
to be a further Security for the ſaid Portions, as to the Work, 


But not to give them more than 8000 l. apiece, he makes hin- ] 


{elf the giver by the Appointments, and declares he deſigns t 
give them no more; and this he had already given to Lal 
Limington, and the Words are ſtrongly againſt him. 


Lord Chancellor. 
Lord Limington certainly made a diſadvantageous Bargain, 


his Lady was intitled to x0000 J. and Intereſt, and he ws 
not unapprized of her Right, becauſe it is recited in his Mar 


riage Articles; and he covenants to releaſe it, and to acczit 


8000 J. in full of her Portion, and afterwards he executes 1 


Releaſe and aſſigns the Deed of Appointment for raiſing the 


Money to Sir James Miſſon, for the Benefit of the late Earl d | 2 
 Tankerville ; but the Money muſt be raiſed in the Name « | * 
Lady Limington, and ſhe will be a Truſtee for the Earl: But | 


the Queſtion is, Whether ſhe is now a Truſtee for his Ex: 
cutors , or whether he has deviſed the Truſt to her? He cei- 
tainly has not in plain expreſs Words; ſo that his Intention! 
-muſt be made out by Implication, which can never ouſt an cx: 
preſs, Declaration. The plain Intent of his Will was, leſt there 
ſhould be any Defe& in the Execution of his Power, or tit 
Security, he charges all the Eſtate with a new Term, whid 
was not in all Events to be liable; but if the Fee Farm Rent 
were not ſufficient, then to raiſe the Portions, or ſo much © 
they would not raiſe, his Intention was to raiſe the Sums chary: 


ed by the Appointments, Then eome the negative _— 
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nl nt to give them more than 80001, apiece, to Thew his In- 
tention not to give the Children more, therefore ſinee Lady 
Limington has received 8000 J. and the Will ſays the is co have 
no more, we cannot conſtrue it otherwiſe; ſo her Portion be- 
ing affigned to the late Earl of Tanker ville, muſt go to his Ex- 
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M. Peere Williams for the Defendants, the younger Children. 
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I The late Earl having deviſed 8000 J. apiece to his younger 


| Children, and your Lordſhip having determined, he had a Pow- 


er to charge the Eſtate with 5000 J. only, the Reſidue ought 
to be made good out of his perſonal Eſtate. If one grants an 


Z Annuity out of his Mannor of Dale, and has no ſuch Mannor, 
pet the Perſon of the Grantor will be liable to the Annuity. 
Children are conſidered as Creditors, and defective Surrenders 
* Hare frequently made good by a Court of Equity for their Be- 
" Enefit. In the Caſe of Savil and Blactett, decreed in 1722, 
Lands were ſettled in Truſt to the Uſe of A for ninety nine 
' Years, if he ſhould ſo long live, Remainder to Truſtees to pre- 
ſerve contingent Remainders, Remainder to his firſt, and every 
other Son in Tail Male, Remainder over, with a Power to A, to 
Y harge the Eſtate with Portions for his younger Children: A, 
| Me Truſtees, and his eldeſt Son join in a common Recovery of 
; the Lands; afterwards A makes his Will, and reciting his Pow- 
ger, charges the Eſtate with 1000 I. for the Portion of his Daugh- 


ter, and alſo deviſes to her 1000 J. There the common Recover 


having extinguiſhed his Power, Lord Macclesfield decreed that 
the 1000 J. charged on the Eſtate, ſhould be paid out of the 
perſonal Eſtate of the Teſtator, becauſe it was the Caſe of a 
Daughter; and that it appeared by the Will he deſigned ſhe 
ſhould have it. In that Caſe the Father executed a Power he 
pad not, here he has executed his Power further than it ex- 
tends. | 


Ti 
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3 Lord Chancellor. 
3 You need not labour this Point for by the Will of the 


* 
* 
75 


W 


to be raiſed out of the Lands, and the whole perſonal Eſtate is 


© Gated the 19th of June 1695, are ſubſiſting, and obligatory, and 
pugght to be carried into Execution; and that the Ofſulfton Eſ- 


Performance 


late Earl of Tankerville, it appears that theſe Portions are only 


167 


And A, haviug 2 
Power to charge 
only 5000 J. a- 


piece, the other 


3000 |, apiece, 
ſhall not be made 
good out of his 
perſonal Eftate, 
becauſe he de- 
figned only to 
charge theLands, 
and has deviſed 
away the Reſidue 
of his perſonal » 
Eſtate. 


If one grants an 
Annuity out of 
the Mannor of 
Dale, and has no 
ſuch Mannor, 
yet his Perſon is 
liable. 


A having a Pow- 
er to charge 
Lands with Por- 


tions for younger 
Children, ſuffers 


a Recovery, and 


after by Will re- 
citing his Power, 


y he charges theEſ= _ 


tate with 1000, 
for the Portion. 
of his Daughter, 
and deviſes her 
1000 J. the Re- 
covery having 
extinguiſhed his 
Power, the 
1000 J. charged 
on the Lands was 
decreed to be 
aid out of his 
perſonal Eſtate, 


| Weviſed away. The Court therefore declares, that the Articles 


Mate is the 4000 J. a Year, intended by thoſe Articles to be ſet- 


led, which being limited by the Codicil of John Lord Offulſ- 
ten to the Plaintiff in Tail Male, who was in Poſſeſſion at the 
Death of his Father, and Charles the late Earl, having done 
mo Act to defeat that Limitation, it is to be conſidered as a 
1 N T — 


erformance of the Articles on his. Part, and therefore, a h 

fo much of the Bill as rays a Settlement of Lands of 4000] 

a Year, on the Foot of the ſaid Articles, the Bill is to be dif. 

miſſed : And the Court alſo declares, t at the Power given by 

the Codicil: of John Lord Offlfton to Charles his Son, to mul; 

| Proviſions for you nger Children, was teſtrained by the ſaid 4;. 

| ticles, to 5000 J. apiece, and that under the Deeds of Appoint. 

ment, and the Will 5000 J. apiece, and no more, are to h 

raiſed for, and as, the Portions of his Son Gray Bennet, a 

of his Daughters, Lady Limington, Lady Annabella, and Lay 
Mary, with Intereſt from the Death of the late Earl, 
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Hilasod & ar, verſus Palmer, & al. 


wuoithin the ſaid Mannor, under which Licenſe he has dug up 
about two Acres of the Waſte, which conſiſts of fix thouſand; 
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VVV DW as 11 
Mr. Attorney General for the Defendants. r 


8 Maſter of 
d, d MST Tet 02, | 3 
HIS is the Day for the Defendants to ſhew Cauſe, Lord Chan- 
MB why an Injunction ſhould not be granted. The Plain- cellor. 
= tiffs, who are Tenants of the Mannor of Walton upon Thames, - 
in the County of Surry, have brought this Bill for an Injuncti- 
on, to reſtrain the Defendants from diging Clay to make Bricks, 
from cutting down the Furze, and hindering them from their 

Right of Paſture in the Waſte of the ſaid Mannor, and from 
incloſing the common Fields. The Defendant Mr. Palmer, 
= who is Lord of the Mannor, granted a Licenſe to the Defen- 
= dant Lord Shannon, a Tenant of the ſaid Mannor, to dig for 
Brick-earth to enlarge the Offices belonging to his Mefluage 


and the Plaintiff's Affidavits do not ſhew that ſufficient Com- 
mon is not left, and they inſiſt by their Bill, that they have a 
Right to dig the Soil, and take the Turf for their Mefluages, 

3 © that Lord Shannon, as a Tenant, has a Right alſo to the 
Bricks, to be expended on the Premifſes - = 
Ihe Plaintiffs fay, they have a Right of Common in the 
3 common Fields, from the Time the Corn is taken away, *till 

de Lands are ſown again, and that our Incloſure (which is on- 


N 


* 
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ly of ten Acres) is an Obſtruction to this Right, whereas it vil 
not take away, or prejudice it, Mr. Palmer has only made , 
Ditch, and a Fence on. the Side,of the Road to, prevent the 
Cattle — ſaid Fields, as 8 and from Sucl. 
bury Ferry, which carries them from Middleſex to Surry, and 
from Surry to Middleſex, and they are open in ſeveral Places 
for the Cattle to come in. TE 


Mr. Wills. 

The Lord has certainly a Liberty to make Brick in the Waſte 
if he does no Injury to the Tenants ; and theStatute of Mer, 
20 H. 3. ch. 4. is in our Favour, by which the Lord may in. 
cloſe, if he leave fufficient for the Tenants, and if he may in- 
_ cloſe, ſure he may afterwards do what he pleaſes with the In. 
cloſure, and why may not he uſe the fame Liberty in Part of 
the Waſte without incloſing, for that will be leſs Damage to 
the Commoners, for the Graſs and Furz will grow again, and 
then they will have the Benefit of them, whereas if theſe tw 
Acres had been incloſed, they would have loſt all Advantag: 
of them. | „ 

FD Mr. Fazakerhly. | 


The Waſte of a Mannor belongs to the Lord, and he i 
intitled to every Thing in it, from which he is not excluded 
by the Cuſtom of the Mannor. The Plaintiffs intitle then- 
ſelves to the Paſture, Furz, and Turf, but do nat ſwear ve 
have not left ſufficient for them, whereas they ought t 
have made out very clearly that they were prejudiced. The 
Lord may exerciſe his Dominion, and incloſe, though the Te- 
nants have a Right in every Part of it, and if the Plaintiffs had 
brought an Action againſt the Lord, they muſt ſhow by ther 
Declaration, that they could not enjoy the Common in ſo ampl: 
a Manner. In the Northern Counties, the Lords greateſt E- 
tates lie frequently in their Waſtes, and it would be the greateſt 
Injury to them, if their Tenants could reſtrain them from dig- 
ing for Coals. . 1 
Mr. Solicitor General for the Plaintiffs. 

This Bill is brought by the Tenants to eſtabliſh their Cuſtoms, 
and to be quieted in the Enjoyment of their Common, again 
Incroachments, and ſets forth, that as well the Freehold, as the 
Copyhold Tenants of the Mannor, have a Right of Turbary, 
Paſture, and Furze, and that the diging for Brick by the De- 

fendants, is an Injury to this Right, and more prejudicial, than 
if the Lord had incloſed fo much; if Pits are dug in the Inclo- 
ſure, the Damage reaches no further, but if they are dug up 
and down in the Waſte, they may prove very deſtructive to the 


| Tenants Cattle; and theſe Pits may be conſidered as a Nuſance 
; | | ; | mn 
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in the Waſte, and the Defendants ought to be reſtrained from 
= diging, at leaſt till they have put in their Anſwers, 


FX We do not defire the Incloſure to be abated, but only an In- 
ERS junction: to prevent further, and future Incloſures, and the Lord 
cannot incloſe, though he leaves Gaps here and there for the 
Cattle, becauſe thoſe are not fo beneficial, as to have the Fields 
lie open. But whatever Right a Lord who is Owner of the 
FX Inheritance has, the Defendant is not ſuch a one, but only a 
Loeſſee under a Grant of the Crown; ſo that what he is doing 
be has no Right to do, and is injurious to the Crown, and this 
Court will take care that the Right of the Crown ſhall not be 
"2X prejudiced, by what Means ſoever the Right appears to them, 
and therefore will reſtrain the Defendant by Injunction from 
EX committing further Injuries to the Crown, 


Maſter of the Rolls. 


= 1 think the Defendants have ſhewn good Cauſe, why an In- 
junction ſhould not be granted, becauſe it would be a Prejudice 
to the Lord, who is Owner of the Soil. By the Statute of Mer- 
ton, he may incloſe againſt the Tenants, and by the Stat. of 
= Weſtminſt, 13 Ed. 1. ch. 46. he may approve, againſt thoſe 
who have a Right of Common, if he leaves ſufficient ; if he 
does not, they have a proper Remedy againſt him at Law, but 
the Plaintiffs in their Affidavits, do not ſwear that there is not 
ſufficient Common left. Iam not ſatisfied, that Injunctions as 5 © 
; 3B The Court granty 
Injunctions as ts 
Z Anſwer (unleſs the Defendant prays Time, or is in Contempt) fe, 1 fue ann 
only in two Caſes, to ſtay Waſte, becauſe a Writ of Waſte lies {nl to fay 


Waſte, and to 


; | to Lands, by the Courſe of the Court ought to be granted before 
at Common Law, and to quiet a Poſſeſſion on the Stat. 18 H. 6. quiet the Foſfef. 
| 


ch. 9. where the Plaintiff has been in the actual quiet and peace- Plan ka ben 

able Foſſeſſion for three Years laſt paſt before the filing the Bill. fe new. 

And it ſeemed to him that this Injunction could not be ranked fion, before the 
under either of theſe Heads, and he thought the Court ſhould 175 — 8 

be extreme cautious in granting extraordinary Injunctions before . One. 450. 

Anſwer eſpecially, for he remembered a Caſe where an Injunc- 

tion to ſtay working a Colliery till Anſwer, did irreparable 

s Damage. The Incloſure is a Benefit, rather than an Injury 

—_— oo LED 
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„ Lord Chancellor. 


a As to the Incloſure, the Plaintiffs having a Right of Com- 
mon in the common Fields, only by Reaſon of Vicinage, the l 
ES Lord may incloſe ; but if he had no Right, this Incloſure is a bo ee 
2 Service to the Plaintiffs, But the principal Queſtion relates to only ty Reaton” 


5 . R | X ; a c - 
| the diging for Br icks. If the Court ſhould be haſty in granting 1 
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The Tenants file 
a Bill againſt the 
Lord of theMan- 
nor, to reſtrain 
him from diging 
Brick-earth in 
the Waſte, in 
Prejudice of 
their Right 
of Common, and 
on a Motion be- 
fore anſwer, the 
Court refuſed to 
grant an Injunc- 
tion, becauſe 


the Soil is the 


Lords, and the 
Plaintifts had not 
ſwore that he 
had not Jeft 

them ſufficient 

Common, 


Caſe 87. 


A 


— wg} og 


- his Bill, either 
againſt the Soli- Soli- 


cCitor, or Client, 


though he can- 
not ſue the Cli- 
ent at Law for 
want of a Re- 
tainer, 


Caſe 88, 


ArtheRoll, 


_ theſe — the Lord could not open a Mine, for Per 4 


Injunction muſt be diſcharged. 2 Vern. 301, 356. 


ama 


SHE 


— 


the Tenant ſhould file his Bill, becauſe he has a Right to te = 
Turf. The Soil is the Lords, and the Commoner has no Rig JR Cour 
to it, or can take it away, or kill a Rabbit on ir, but is ind an 
only to the Herbage, and that not excluſive of the Lord (unks FR « wi 
by Cuſtom) or in an unlimited Manner, but only for the Cat, FR whe 
levant and couchant on his Tenement and malle the Court, he. chat 
fore Anſwer, reſtrain the Lord from what is ſo clearly his Rig 9 itſelf 
The Plaintiffs may bring their Action, but in this they muſt &. 
clare the Lord has not left them ſu ficient Common; and h 
may prove and give in Evidence they have ſufficient, 2 Pern.ug = 
there the Court was ſo far from granting an Injunction, that k!! 
Bill was diſmiſſed, and the Plaintiffs left to their Remedy « ? 


Law ; and therefore I allow the Cauſe, and the Order for th 


And his Lordſhip and the Maſter of the Rolls agreed, thi Þ 
the Eſtate of the Defendant could not be taken notice of by th: Þ 
Court. The Maſter of the Rolls ſaid, that poffibly after A. 
ſwer, if it appeared the Lord was making a very unreaſonable 
Uſe of his Ownerſhip of the Soil, to the plain Damage of de 
Tenants, the Court might grant ſuch an Injunction as was non | . 
aſked; Tat fe as not ſatisfied it ought to be Yours bein * 
Aufwer, be the Caſe what it will, . 


. nd, A 
PETITIONS. 


Anonymus. 


4-50 


H E Clerk in Court may pra y Payment of his Bil «| 

Coſts in this Court, 3 ag the Solicitor, or tis | 

Client, tho he cannot procerd at Law A the Clicat, i | 
want of a Retainer. 


rund. 2 the 21 lt. 


B arry verſus E 8 


Mr. Attorney General for the Plaintiff. 
HE Bill is brought by Mrs. Barry, the Sifter of the Te- 


ſtatrix, to have the Deeds and Writings brought into 


Court for their fafe Coltody, he deing intitled, ge 
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ter, to the Reverfion of the Lands deviſed to the Defendant 
br Life. And the ſingle Queſtion for the Judgment of the 
Court is, on thefe Words of the Will, I give, and bequeath 
N all my Lahds and Eſtate in Upper Cateſby in Northamptonſhire, 
wich all their Appurtenants, to William Edgworth Eſq; 
EX Whether they 7 bo Fee, of an Eſtate for Life only, I allow 
chat the Word Eftate carries ſometimes, not only the Thing 
itſelf, but all the Intereſt the Party had in it; as, where the 
reſtator deviſes all his real and perſonal Eſtate whatſoever : 
And this was ſolemnly adjtidged in the Caſe of the Counteſs of 
Bridguater verſus the Duke of Bolton, 1 Salk. 256, Caſ. 15. 
though till that Reſolution, this had been a Point much 
aoubted, and often debated ; but the Word, Eſtate, does not 
. ways, and neceflarily carry a Fee, for where it is coupled 
only with perſonal Things, it will extend only to them. The 
Word Eſtate, in this Will, is but a Deſeription of the Thing 
he Teſtatrix deſigned to paſs: All my Eſtate in Upper Ca- 
= efby is only a local Deſeription, but the legal Intereſt can- 
pot be ſaid to lie there, for that is only in Conſideration 
f Law ; and there is a great Difference between the Words, 
all my real Eftate, and the Words, All my real Eſtate at 
uch a Place. 1 18 Ot 
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In the Cafe of Wilkinſon verſus Merryland, Cro. Ca. 323, the 
Iatention appeared pla 
ee did not paſs. In 4 Mod. 89, Carter verſus Horner, no 


Judgment is given, which ſhews it was no plain Caſe, In 
Smyth verſus Tindal, in 1706, it was achudged in B. R. That 
by the Words, All my Lands, Tenements, and Hereditaments, 
ja Fee would paſs, but that Conſtruction was made in Favour 
of a perpetual Charity. 8 e 


— 


Mr. Solicitor General for the Defendant. 


& Deviſe of all my real Eftate will extend to all the Intereſt the 
eſtator had, and if be was ſeized in Fee, will paſs the Inhe- 
itance; and that there have been no Variety of Opinions ſince. 
the Caſe of the Counteſs of Bridgwater verſus the Duke of Bol- 
2 fon, unleſs thoſeWords of the Will are controlled by any other; 
but in out Caſe there arc no other Words to make 2 Variante; 
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| 3 it will extend only to them; but this Argument turns against 
dem, for here, the Word Eſtate, is coupled only with Lands, 


a which 


l atow that a Deviſe of all my Lands, paſſes only an Eſtate 
for Life, and the Counſel for the Plaintiff likewiſe agree, that, 


they fay, if the Word Eflate is coupled with perſonal Things 
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A Deviſe of all 
real and perſonal 
Eftate will paſs 
a Fee | 


ModernCaſ, 106, 


n to give away every Thing, yet the 


3 Keb. 245. C. 64. 
2 Lev. 91. 


3 Mod. 45. 
eyl. 281. 


1 Rol. Ab. 834. 


which paſſes the Thing, and the Teſtatrix made uſe of thet 
Words to prevent all Doubt, and toſhew, ſhe intended to pig 


away all her Intereſt in thoſe Lands, which ſhe had before de. 


viſed by expreſs Words. The Words in Upper Cateſby ar: 
added, by way of Reſtriction of the Lands, not of her Intereſ, 


for ſhe might (for ought appears to the contrary) have oth E z 
Lands lying elſewhere ; and 1 Mod. 100, Wilſon verſus Robin. 2 


fon, is an Authority in Print, 
MX. Peere Williams, 


In a Will, no ſtrict legal Words are requiſite; but if the Mea. 
ing of them is plain, they are to take Effect, and no Words 


a Will are to be rejected that can have a reaſonable Senſe pu 


on them. If the Word Eftate, is not made Uſe of in tli 
Will to paſs a Fee, it is uſeleſs, and put in to no Purpoſe, i 
many of the Book Caſes, the Word may be ſatisfied by col. 
ſtruing it to-paſs an Eſtate for Life; but this is done here h 
the Word Lands, ſo that it muſt paſs the Fee, or nothin 
In the Caſe of Vilſon and Robinſon the ſame Objection wi 


The Words, 

 evbole Remain- 

der » in a Will , 
paſs a F ce. 


made to the Reſtriction of the Place as here, but was over-rul, 
In the Caſe of Norton verſus Lad, 1 Lutwych 755, the Work 


her 


Duke of Bolton. 


I give the whole Remainder of all thoſe Lands which I har 


given to my Siſter Alice, paſſed a Fee; but All my Eftate, a: ; 


more proper Words to paſs the Inheritance, than my whd: 
Remainder : And the Intention of the Teſtatrix is plain; f 
ſhe has given the Defendant, whom ſhe deſigned to marry, al 

perſonal Eſtate, even her wedding Cloaths, and ſhe tale 
Notice of the Plaintiff, her Siſter, and bequeaths her 100 J. al 
I have known many Caſes adjudged at Niſi prius, on the Au 
thority of the Caſe of the Counteſs of Bridgwater verſus the 


Mr. Attorney General's Reply. 


The Words, Whole Remainder, are of the ſame Import } 


as Remainder in Fee; and the Caſe of Wilſon and Nobis 


| ſon, though it ſeems againſt us, is very diſtinguiſhable fron 


ours, there was a particular cuſtomary Intereſt, and the Wotb 
deſcribe and paſs all that Cuſtomary, or Tenant Right. 


Maſter of the Rolls, 


The Caſe of the Counteſs of Bridgwater verſus the Dult 
of Bolton, was often argued, and Mr, er (afterwards Lotl 
Copper) who was of Council with the Duke of Bolton, advi- 
ed him not to bring a Writ of Error. It has been * = 

eve 
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EE {vers Caſes have been fince adjudged accordingly at Niſi pri- 
os; and I have known many Decrees made im this Court on 
that Authority. 
"XX cited that agreed with it, and none that claſhed. - By that Re- 
ſolution, à Deviſe of all my real Eſtate, or of all 
in ſuch a particular Place, will | Fy 
Lands the Teſtator had the Fee of; for according to Mt. So- 
© licitor General's Diſtinction, confining the Words to ſuch x 
Place, does not reſtrain the Intereſt of the Deviſee, but the 
Thing; ſo if the Teſtator has Lands in A and B, a Deviſe of 
all his Eſtate in B will paſs the Fee. | | 


ö 3 | M Lutwych moved that the Plaintiff might give Se- 
| 3 to pay Coſts, on Affidavit of his being 
23 under the Protection of the Genoeſe Envoy, and produced a 
| Precedent, 8 Ann, made by Lord Cowper; And the Lord 
1 Chancellor made an Order accordin gly. | 


In that Caſs many former Reſolutiens were 


my feal Eſtate 


The Word Eftate primarily imports the Intereſt a Perſon 


bas in any Thing, but ſecondarily the Thing itſelf, becauſe it is 
| 2 impoſſible to have the Intereſt without the Thing. 
= Words of this Will, plainly ſhew it was the Teſtatrix her 
= Intention to paſs the Fee; ſhe not only gives the Thing by 
the Word Lands, but adds the Words, And Eſtate; if the 
Words had been, All my Lands, or Eftate, I am of Opinion 
= that Lands and Eſtate would have been only Terms ſynony- 
= mous ; but the Word Eſtate here has an additional Senſe, and 
is, as if ſhe had deviſed all her Lands, and all her Intereſt in 
—_— e 


The 


The Caſe of Wilſon and Robinſon does not come up to this 


= Caſe, for what was his Tenant Right, but a Right to the In- 
© heritance ſub Modo? I have no doubt on theſe Words; and 
= though it is uſual ona Point of Law for the Court to direct a 
Trial, or a Caſe to be ſtated for the Opinion of the Judges, 
I I ſhall not do either in this Caſe, but will diſmiſs the Bill, be- 
2 cauſe the Plaintiff, after the Death of the Defendant, may 
= bring an Ejetment, 5 Pr 


Friday, May the 2 zd. 
MOTIONS 
Anonymas. 


curity to the ſenior Six Clerk, not towards the Cauſe, 
in the Service, and 


> 4:5 By 


3s, 


(4, 20981 n 
5 Lo r N 3 4 r 


pak the Inheritance of all he 


The Word Eſ- 
tate, primarily 
fignifies the Inte- 
reſt in the Thing, 
and ſecondarily, 
the Thing it ſelf. 


9. What paſſes 
by a Deviſe of 
all my Lands, 
or Eſtate. 


By the Words, I 
give and bequeath 
all my Lands and 


Eſtate in Upper 


Cateſby, a Fee 


= paſſes, and the Words, In Upper Cateſby, do not reſtrain the Intereſt of the Deviſee, but the Thing, fo that Lands lying 
| elſewhere will not paſs, | „5 | £ 


2 Yern,690. 564, 
1 Chan, Caf, 
262, 196. 

Styl. 293. 

3 Mod. 45, 10 
* 


4 Mod. 89. 
Poſt. Caſ. 133. 


Caſe 89. 


At the 
Chancellor's 
Houſe. 


Lord Chan- 


cellor. 


If the Plaintiffs 
in the Szrvice of 
a foreign Envoy, 
he muſt give Se- 
curity to pay 
Coſts, 
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the Rule of By the conſtant Rules of the Court a Dedimus to 
mui returnable an Anſwer is returnable the firſt Return of the — 
Sarnen, but by the Practice, it is not returned, till the ſecond R. 
bat by the Prac- tum of Hillary, and Trinity Terms, becauſe the Vacation: 
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V icholas, & al, verſus $ outhwell, & al: . 


0 \ 7H ERE Lands are deviſed in Truſt, to ſell to pay Debts, 
£ the Creditors are Ceſtuy que Truſt, and may bring a 
Bill for a ſpecifick Execution of a Contract, for a Purchaſe of 
Part of the Lands, or to have the Benefit of any other Agree- 


time. And it was decreed in this Caſe, That the perſonal Eſ- 
tate ſhould be applied in the firſt Place for the Payment of 
Debts; if that was not ſufficient, then the real Eſtate i in Poſſeſ- 
ſion, next in Reverſion, then the ſpecifick 1 and laſtly, | 
dhe Wife $ Paraphernalia, | 


27 ueſday, June the e. 


8 verſus 72 illiams. 


Mr. Attorney General tor the Plaintiff. 


R. Williams deviſed to his Daughter Gladis 2 col. for he 
. Portion, and for the better Security of the Payment, he 
erte all his real Eſtate to the Defendant Lewell;n Williams 
his Son, and his Heirs, in Truſt, out of the Rents and Profits, 
E two Yeats after his Deceaſe, to pay the Money, and appointed 
YG the Defendant his Executor. Michael Williams, by Articles, 
lag. That a Marriage was ſhortly intended” to o be had with 


the 


ment relating to the Eſtate, made by the Teſtator in his Life- * 


- 4 


Caſe go, 


In Court 
Maſterofthe 
Rolls. 


Where Lands are 
deviſed for Pay- 
ment of Debts, 
the Creditors 
may bring a Bill 
r the Execution 
of a Contract 
made by the 
Teſtator, for a 
Sale of Part 
of the Lands. 


How the Eſtate 


in ſuch a Caſe is 
to be applied to 


pay the Debts, 


Nel. vo. Rep. in Canc. 179. | e ran. bell. 7. Gre G. 343+ , Caſ. 354 


Caſe 91. 


In Court 
Lord Chan- 


| cellor, 


1729. 
the ſaid Gladis, and that ſhe was intitled to 2 50. under the 
Will of her Father, and that her Mother had agreed to give her 
250 J. more, covenants, in Conſideration of the ſaid 500 l. ty 
aſſure Lands of 200 J. a Year on the Iſſue of that Marriage 
and on 100/, a Year on Gladis for her Jointure, the Marriag 
was had, and the Mother paid the 2 50 J. Michael William 
made his Will, and appointed his Wife Gladis, Executrix and 
reſiduary Legatee, and having never received the 2 5 J. in hj 
Life-time, it ſtill remained the Eſtate of Gladis; ſome Time 
after, Thomas the Plaintiff made his Addreſſes to Glad:s, and 
pending the Courtſhip, ſhe gave a Receipt to the Defendant 
her Brother, whereby ſhe acknowledges, to have received 250 
in full of what remained unpaid as the Conſideration of her 
Jointure, the Marriage took Effect, and Gladis is ſince dead 
and this Bill is brought by the Plaintiff, as her Adminiſtrator, 
to be paid the ſaid 250 J. out of the real, and perſonal Eſtate af 
Williams the Father, notwithſtanding the ſaid Receipt, no Mo- 
ney being really paid to Gladis; but it was executed by hrt 
voluntarily, and without Confideration, during a Treaty c 
Marriage with the Plaintiff, and therefore according to the v 
135 ew Equity of the Court, muſt be conſidered as a Fraud 
wet. . 3 . _ wm 
Mir. Solicitor General for the Defendant, FE and 1 
' Lewellen Williams was but ſeventeen Years of Age, wha 
his Father died, fo that though he proved the Will, the Mo. 
ther managed, and received all his Eſtate, The Martz: BE | 
Settlement was made by Mr, Williams a few Months after e! TI 
Father's Death, and the Mother voluntarily agreed to add 250% ⸗ has ni 
to the Portion of Gladis, though at that Time ſhe had no Fi che L 
to pay it out of, but the Eſtate of the Son. In 1720, Michal n Ec 
Wilkams died, and Gladis the Wife, either in her own Rig, WE 
of as his Repreſentative, was certainly intitled to the 2 50 J. de- 
viſed to her by the Will of her Father. The Plaintiff Thonu 
afterwards made his Addrefles to Gladis, and ſhe gave this Re. 
ceipt between the Courtſhip and the Marriage, and the o/! 
Queſtion is, Whether this Receipt is a ſufficient Diſcharge of .e? It doe 
Legacy in Equity? or whether the Court will ſet it aſide, 81 
Fraud on Gladis, being executed by her without any Confiders rem 
tion, or as a Fraud on the Plaintiff, who was then under a Treu b. 8 
of Marriage with her? But this Bill is not brought by Thomas, FRY me 
Huſband during the Life of the Wife, though the lived the 
Years after the Marriage, but as her Adminiſtrator, and the! 
fore he can have no better Title than ſhe had, but if the Coveh 
ture was ſtill ſubſiſting, neither ſhe, or the Huſband could 6 
there was any Fraud in this Caſe. Courts of Equity inden 
| have relieved. in many Places, where the Wife's Portion ha 
been conſidered by the Huſband as ſubſiſting, and he has made 
a Settlement in View of it, but there is no Proof that this 1” 
gacy was repreſented to the Plaintiff, or conſidered by him : x } 
| a * 


De Term. S. Trin. 


2 — 


= of M. 


De Term. S. Trin. 1729. 


any Part of his Wife s Portion, or that he 1 05 her a Settlement 
n Conſideration of it; on the contrary, he had only a ſmall 
| Collector s Place, and no Eſtate, and ſhe brought him 100“. a 
= Year in Jointure, and 10000. in Money, and it was the more 
ESE rcafonable, that Gladis ſhould give this Receipt, becauſe the 
Mother, who advanced her the 250/. had no Fund to raiſe it 
out of, but the Brother's Eſtate, to whom ſhe was accountable 


cure this Receipt, ſo this Receipt was given for good Cauſe, 

and cannot be conſidered as a Fraud either on Gladis, or the 
EXE Plaintiff, In the Caſe of King verſus Cotton, Lady Cotton was 
n Poſſeſſion of a conſiderable real Eſtate, and pending the Treaty 
= | of Marriage, ſhe made ſeveral Leaſes for a long Term of Years, 
in Truſt for the Benefit of her Children by her former Huſband: 

EZ Mr. King, after Marriage, brought a Bill to be relieved againſt 
EXE theſe Leaſes, becauſe Lady Cotton appeared to be the Owner of 
the Eſtate, but your Lordſhip was pleaſed to leave the Parties 
to the Law, and the Children recovered in Ejectments; in that 
EX Caſe the Lady was the viſible Owner of the Lands, but the 
EX Huſband had no Eſtate, and could make no Settlement ; here 
the Plaintiff had nothing, and 5 a great deal by his Wife, 


F Leber 
| Lord Chancellor, 


S The Plaintiff claims only as Adminiſtrator, and indeed he 
has no other Title, for he is not intitled as Huſband, becauſe 
the Legacy was never reduced to Poſſeſſion, but I think he has 
no Equity as Huſband. A Mother, on an advantageous Offer 

= of Marriage, adds 250/. to the Portion of her Daughter, the 
EX Huſband dies, and his Widow being greatly advanced, the Mo- 
her prevails on her to return ſo much to her Brother, whoſe 
Money indeed it was, and to execute this Releaſe, before ſhe 
PX threw herſelf away on the Plaintiff; Why ſhould I et it aſide? 
It does not appear that the Huſband ever inquired after this 
Legacy. Suppoſe ſhe had been pleaſed to releaſe to a Stranger 
EZ a Sum of Money ſhe was intitled to as Adminiſtratrix, I do not 
ſee why I ſhould relieve againſt ſuch a Releaſe ; and therefore 
che Bill muſt be diſmiſſed. 


T, inf; Jane the 19th, 


Cleaver & Ux', verſus i 


his Will, and thereby recites, That, whereas he had no 
| 1d but Mrs. Cleaver, whom he had fully advanced on her 

ige. he had a Power to diſpoſe of his whole perſonal Eſ- 
— | d '< * tate, 


. E for it; and it was but Juſtice to her Son, and herſelf, to pro- 


EE and it does not appear, that e knew ſhe was intitled to this 


HE Father + Mrs. Cleaver, a Freeman of London, made 


Equity will not 
relieve the Huſ- 
band againſt 
Leaſes made by 
the Wife pending 
Courtſhip, in 
Truft for her 
Children by a 
former Huſband, 
if he made no 
Settlement in 
Confideration of 
them. 5 
Poſt. Caſ. 151. 


A Sifter releaſes 
a Legacy to her 
Brother ing 
Courtſhip ; the 
Huſband, © her 
Adminiftrator, 
files a Bill to ſet 
aſide this Re- 


leaſe, as execut- 
ed by his Wi 
without a Conſi- 
deration durin 
Treaty of — 
riage, the Court 
were of Opinion, 
that this was no 
Fraud to ſet aſide 
the Releaſe, be- 
cauſe it did not 
appear that the 
Plaintiff knew 
ſhe had a Right 
to this Legacy, 
or made her a 
Settlement in 
View of it, and 
diſmiſſed hisB:11, 
becauſe he ſued 
as Adminiſtrator, 


Caſe 92. 


At the Rolls. 


180 


tate, which he therefore deviſes as per Will; the Teſtator dirs, 


A Child fully ad- 
vanced is barred 
from her cuſto- 
mary Share. 


Father's Conſent, and the Huſband having admitted in 


the Children by the Cuſtom are intitled to an orphanage Shar, 


Ix % wing, * 
* 15 " A 
* * * 
; Wy 2 5 
| ; of E 111 
| woke N . | ——— 
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and the Plaintiffs file this Bill againſt the Executor, for an Ac. 
count of the perſonal Eſtate: And the Queſtion is, Whether 


Mrs. Sprung is intitled to her Orphanage Share? or whether 
this Declaration in the Will ſhall bar her? 


| | Maſter of the Rolls. 
I am of Opinion that the Daughter being married with the 


his Bill, that he received 100/. portion, and it being i 
Proof, that the Father portioned all his Daughters on their 
Marriage, though the Witneſs did not know what the Py. 
tions amounted to, eſpecially, the Marriage being about fo 

Years ago, together with the Declaration in the Will, is a (uf. 
ficient Evidence, that the Daughter was fully advanced, andj 
the beſt Evidence the Executor can give; now the Father i 
dead, and the Huſband is a Party, and this Advancemen 
will bar her of her Orphanage Part, and I found my {lf a 
the Writ, de rationabili parte bonorum, Regiſt. 143, b, which 
is a topical Writ, and lies in Wales, Mr, and London, when 


and the Words of the Writ are, Qui in Vita Patrum ſuomn {ME 
non promoti fuerunt, and it is ſaid, the Cuſtom is the fame n 
all theſe Places, ſo that the Writ lies only for Children una 
vanced, and therefore Advancement is a Bar: And the Supp- In 


ſition is, that the Child is fully advanced if the Sum does nt Lega 


appear, In London a Child advanced, whether ſhe is a fol Exec. 


Orphan, or whether there are more Children, ſhall be let inv filed: 


And a Child ad- 
25 
w 
advanced, if che 
Sums do not ap- 
pear under the 
Father's Hand. 


Hand, that ſhe was not fully advanced, but if the Certain 


her orphanage Portion, if it appears under the Freeman; wes E 

teitur. 
does not appear in that Manner, it is preſumed that ſhe vs ther I 
fully advanced, and I never knew an Inquiry directed by tis FE whict 
Court, what the Child received, but it muſt appear under the but hi 
Father's Hand; for how could ſuch an Inquiry be practica: Wm red o. 
after the Death of the Father, when it is the Intereſt of e Fathe 


Child to ſuppreſs the Truth. The Caſe of Dane verſus e ed o- 


la Warre, 2 Vern. 628, was ſeveral Times before the Court; {RS canno 


: there the Father had entered the Sums advanced by him i W Right 


his Books of Account, and upon the Maſter's taking an A Flaint 
count, the Advancement appeared not to be equal to a thud | 
Part of the Freeman's Eſtate , but if on the Inquiry, it bal 
come out to be equal, or more, it would have barred her. 

the Caſe of Chaſe & Ux', verſus the Executors of Sir Ro 
Box, Sir Ralph Box, in Order to bar his Daughter of her o- 
phanage Share, who had married the Plaintiff without l 
Conſent, by the Advice of Serjeant Pemberton, which was al- 
en from 12 Co. 113, he declared by his Will, that he had fur | 
ly advanced his Daughter in Marriage, and mentioned the pn | 
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WE which upon an Account before the Maſter, being found not to 
be a full Advancement, ſhe was admitted to her Orphan Part, 
by the very Means her Father propoſed to have barred her of 
it. And it is no Objection here, that if the Father's Will ſhall 
be taken as an Evidence of the Advancement, the 
be at the Mercy of the Parent, becauſe there is other concur- 
rent Evidence to confirm it. 


129,160, 18 ll. 426, Ci. Lit. 


Mr. Peere Williams for the Defendant. 


The Teſtator gave his Daughter the Plaintiff, a Legacy of 
XX: thirty five Pounds, in Caſe ſhe or her Huſband ſhould not 
ue, moleſt, or trouble his Executor for her cuſtomary Share, 

but do, or ſhall, upon Payment, or Tender of the ſaid Le- 

gacy, execute a good and ſufficient” Releaſe thereof; and in 

Caſe they or any of them, ſhall ſue, or refuſe, or neglect ſuch 

Payment or Releaſe, then he deviſed it over to another.” 

This Bill is plainly a Breach of one Part of the Condition, 
which cannot be conſtrued to be in Terrorem, becauſe of 
the Deviſe over. 5 TT 


Maſter of the Rolls. | 

In the Caſe of Clare verſus Acmooty, the Teſtator gave a 
Legacy to his Wife, on Condition ſhe ſhould not Trouble his 
Executor, or ſue, or moleſt him for her Widow's Share. She 
filed a Bill againſt the Executor for an Account of the perſo- 
nal Eſtate of her Huſband, and this was adjudged to be no For- 
teiture of her Legacy, becauſe ſhe had a Right to inquire, whe- 
ther her Legacy or her cuſtomary Share was of moſt Value, 
which could not appear till the Maſter had taken an Account, 
but here ſuch an Inquiry is unneceſſary, for the Plaintiff is bar- 
red of her cuſtomary Share by a full Advancement from her 
Father, and ſo has no Election. And the Legacy being deviſ- 
ed over, the Court can give the Plaintiffs no Relief, becauſe it 
cannot mitigate the Condition as to them, without injuring the 
Right of the other; and therefore I am of Opinion that the 
Flaintiff has forfeited this Legacy. ee 
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ſuch a Bill will be a Forfeiture, becauſe the Inquiry is needleſs, and the Court 
deviſed over, od e | | 


But if they do, 
and are not equal 

to her cuſtomary 
Share, they | 
be no Bar, tho? 
the Father de- 


Child will clares her to be 


y advanced, 


1 Vern. 61, 88, 
216, 181. 
2Chan. Caſ. 119, 


176, b. 


If a is 
deviſed to a Per- 
ſon, who is in- 
titled to a Share 
by the Cuſton of 
London, on Con- 
dition they do not 
ſue the Executor 
tor that Share, a 


perſonal Eſtate, is 
no Breach of the 
Condition, be- 

cauſe the Lega- 
tee has a Right 
to inquire whe- 

ther his Legacy or 
Share is of moſt 
Value, which 

cannot appear till 
the Account is 
taken. : 
But if the Lega- 
tee is barred of 
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_ Saturday, June the 2 iſt. 
RE HE A RI N G S. 


Green, verſus Rod. 


Mr. Solicitor General for the Plaintiffs. 


R. Darley made his Will, and thereby deviſed, intr 
ab, all the reſt, and Reſidue of his Goods, Cha: 
tels, Money, Debts, Plate, Corn, Grain, and Implemgnts u 
© Huſbandry to his Siſter Mary, whom he made ſole Ex. 

© gcutrix of his Will: But he declared, that his Will and Men- 

© ing was, that his Goods, Houſhold-ſtuff, and Implements uf 

© Huſbandry, and the Farm in which he lived, for the Re. 

* mainder of the Term, ſhould be let, and diſpoſed of, nd 
that the Money ariſing thereby, ſhould be put to Inter 
for the Uſe of his Siſter Mary, and if ſhe died without Iſſe, 


the Money fo put out, was to. be equally divided betwea 


his Siſters, Tereſa and Frances, after the Deceaſe of Mar, 
in Manner as aforeſaid. The Teſtator died, Mary intermi- 


ried with the Defendant, and is finee dead without Iſſue, 11 


the ſingle Queſtion is, Whether the Limitation over to Ter 
and Frances, is good? And I think it is; for the Limitation ore 

of a Perſonalty on a Contingency, to ariſe within a Life, is 4 
lowed ; the Time of going over is after the Death of Mey, 
and the Will is to the ſame Effect, as if the Words had been, 
after the Death of Mary, without Iſſue living at the Time of her 
Death; and is the ſame with the Caſe of Pinbury verſus Elin 


2 Vern. 758, 766. I deviſe to my Wife Heſter, all my Land, 
and Tenements, Money, Cloaths and Yarn, to be freely by bu 
poſſeſſed and enjoyed, provided, if ſhe die without Iſſue o 
me, that then 80 l. ſhall remain to ny Brother after ber D. 
ceaſe, and made his Wife Executrix. And Lord Macclsjell 
adjudged the Limitation over the 80 /. to be good, and fad, 


ry is made Executrix, and it is plain ſhe is 00 : F 
to take this Legacy in that Right, becauſe it is given her in 
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Life, and therefore the Remainder after her Deceaſe, (if te 
5 L iimitatiu hu 


M 
8 3 be 
1 

SY 

= % "RX 


9 


De Term. S. Trin 1729. . 


—B 


limitation over is not good) will belong to us, as the next of 


Fin of the Teſtator. 

= Mr. Attorney General for the Defendant, 
it the Words, If /be died without Iſue, ſtood ſingle, it is al- 
EXE lowed, the Limitation over would be void, becauſe the Word 
ERS 1fuc will take in all the Iſſues; but it is ſaid, that the follow- 
ing Words, After the Deceaſe of Mary in Manner as aforeſaid, 
ſhew the Meaning of the former to be, If ſhe died without It- 
ſiue living at the Time of her Death, but if the former Words 
are to be underſtood of, dying without Iſſue generally, theſe 
I latter Words muſt-have the ſame Senſe too, for they muſt be tak- 
en with Reference to the former; ſo they make no Alteration 
in the Deviſe, but the Will muſt be conſtrued in the ſame 
Manner, as if they were away. And theſe Words, in Man- 
ner as aforeſaid, diſtinguiſh this Caſe from Pinbury verſus El- 
in. In the Caſe of Forth verſus Chapman, the Contingency 
| was, If be die, or ſhall depart this Life, and leave no Iſſue, 
| thoſe Words import, a dying without Iſſue living at the Time 
| of his Death, yet the preſent Maſter of the Rolls adjudged the 
EXE Limitation over to be void, but his Decree was reverſed on 
Appeal by the Lord Macclesfield ; And this Bill is brought for 
an Account againſt the Huſband, though he never adminiſter- 
ed to the Wife, and it does not appear, that any of the Ef- 
fects, or the Money raiſed by the Sale of them, came to his 
Hands. . 3 5 . 


3 plexed on that Head „ pag. 313. and the Reſolution in 2 Vente. 3475 which is ſubſequent in Time, being 


N ; | notwithſtanding the Death of the Brother before the Wife. 


Lord Chancellor. IT 


A Decree has been made againſt the Defendant by Default, 
The Plaintiffs might as well file their Bill againſt a Stranger, 
and though they have taken out Adminiſtration, ' de bonis 
non, Sc. of Mr. Darley, and ſo may inquire after his Aſſets, 
into whoſoever Hands they are come; yet, as they principally 


Account without making the Repreſentative of Mary a Party, 
bo ſee what Debts and Legacies have been paid, for it is only 


ed the Eftate, the Huſband 
ber Repreſentative. 


== As to the Deviſe over, a perſonal Eſtate cannot be limited 
er after a dying without Iſſue generally, but may after a 
| g dying without Iflue, v/z. living at the Time of their 
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The 


A perſonal Eftate 
may be limited 
over on thisCon- 
tingency, if he 
die, or ſhall de- 
part this Life, 
and leave no Iſ- 
ſue. "ova 


The ſecond Point 
in the Caſe | 
is, whether the 
Legacy is not 
lapſed by the 
Death of the Le- 
gatee before the 
Contingencyhap- 
pened. Swwinburn 
is of Opinion that 
it is, but that Au- 
thor(tho' general - 
ly clear) is ſo per- 


5 : : g nnn, 
EX fidering both, I think, that notwithſtanding Sauinburn's Opinion, the Legacy in this Caſe is not lapſed, but is tranſmiſſable, 


claim the Benefit of the Deviſe over, how can they have an 


Part of the Reſidue that is deviſed over; and if Mary has waſt- 
is not liable to a Devaſtavit, but as 


A perſonal EC. 
tate may be li- 
mited over after 
a particular dy- 
ing without ,1 

fue, but not af 
ter a dying with. 
out Iſſue genes 
_——.. 


184 - 


The firſt Devile to'the Siſter h general, and the is 
411 Executrix, if the Will ſtoped here, it would amount to 42 


Ie . ac. ſolute Deviſe of the whole to her; but then the Teſtator got 


* 


out i ie on, And my Will and Meaning is, Cc. for the Uſe of m 


equally divided 


between the Siſ- Siſter Mary; he does not 5 for her Life; and en Wal 


ftator, after the too ſhe has an abſolute Property: But then the Will ſays, Any 
Deceaſeot u. . if ſhe die without Iſſue (not ven at her Death, but gener:ly) 


foreſaid, the Li- then, Se. in Manner as aforeſaid ; fo the Deviſe over is if 


mitation over to 


the Siſters, being an Eſtate Tail, and therefore the Bill mult be diſmiſſed on the 


after an Eſtate 
Tail is void. whole Matter. Nh | 
54 ap 4 e DE Chan. Caf. = 
245, 324, 331 3 I Fern, 401, 1 129, 131 229. 2 209. 1 ven. 244 257, 
v. Ja. 459. Sir JW, m, Jon. 15. 2 Rol. Rep. 129. Pan. 48, Cal, 333. 1 Rol. Ab. bh 610, cited in Sir Wm $a 


denied to be 32 and Areber's Caſe, 1 alk, 225, Gs. Ca. 230, 343. Dyer, 358, b. Caf. 7. '2 Buff 
Plow. 519, 53. LR: Cech. 26. 3 Leo. $9. 1 61. 1 Rell, Ab. 611, 612. "Ni. al. Rep. in Cane, 
279, 181, 116. af. 99. Caſ. 880, x Mod. 114. 1 Sid, 3, 451. 1 Lev. 25, * 22 464. x Mal 


50. 1 Ventr. 79. 2 pl. 13. n San, 33. 37 H. 6. 30. 


' 
Pg 


8 VR Iſſue i 1s directed, go the Defendant” s Anſwer is ng 
Court often or- falſified, or, by the one Witneſs only, the Court often orden 


ders the Anf 
it 10 be” read on the Trial. 


Trial, if it is not 
falbficd, or but bY one Wel. 2 Chan, Cal. 8. 3 Chan, Caſ. 123. r 555 283. 1 Vn. 161, 137. 
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Mt © Cray verſus Willis. 


- Mr. Lutwych. ON 


II the Reſidue of her Eſtate to he 
Son Samuel, and Daughter Hannah, their Excc 

tors and Adminiſtrators for ever, and made them Executon, 

Mrs. Gray.died, and afterwards Hannah died, and the Queſt 

on is, Whether on her Death the whole farvives to Samue!? 
The Reſidue is left to them generally. In the Caſe of Tol. 

verſus Shore, Sir Tho, Jon. 161, the Teſtatrix deviſed the Re- 
| fidue to the Diſpoſal of her Executrix, and Sir John Shore het 
Brother, the Executrix died, and it was adjudged that this be- 


Rs. Cray deviſe 


V . In 177. ing a Legacy did not ſurvive to the Brother, and the fam: 


482, its . Decree was made in the Caſe of Cox and Pantech, I Chad, 


. 238. 


Nuantock, that : 0 
the Adminiftrator ſhould not have an Account againſt the Survivor, EY „ . Rep, in Cx. 17h 
1 7 164. | 


Maſter of the Rolls. 


Leite all the | The Teſtatrix deviſes the Remainder of all her ers 


War te a £2 Chattels to her Son, and her Daughter, their Executors and 


and — Adminiſtrators for ve, both their Executors cannot take, Us 


wes. this iv a Be: 
zont Deviſe, ad if one dy the hol fins 6 the ehe. rtr. 2, 1 Salk, 329. 8 
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tefs they are Tenants * common, but the Will means, the Ex- 
ecutofs or Adminiſtrators of the Survivor. A joint Deviſe or 


a ere, or an in common. 
f If a- Legacy is given to two, and one dies i in the Life-time 
of the Teſtator, his Share is not lapſed, but ſurvives to the 
; other, and therefore in this 2 the whole Reſidue ſurvives 
© to Samuel, | 


f 1 * Fol. Rep, in Canc, 176. Carth. 15. 2 Show, 432. 2 Lev, 209. 


Avonymus. Caſe 95. 
At the Rolls. 
Cauſe being brought to a Hearing, where the Bill was dem die. 
for a Diſcovery only, the Queſtion was, Whether the 1: fangen 
: _— TO be diſmiſſed, or the Cauſe ſtruck out of the Pa- BilofDiſcorery, 
| And his Honour the Maſter of the Rolls ordered the out ot the Paper, 
A iN to be ſtruck out of the Paper, becauſe: a Bill is never e 
diſmiſſed, where the Plaintiff prays no Relief; for the Words 22. prays 
i KLE Diſmiſſion are, The Court ſeeing no Cauſe to relieve, Sc. 
Monde June the zoth. 5 5 Caſe 96. 
N At the Rolls. 
vilſn verſus N orth. , 
4 HE Teſtator deviſes 100 J. to A, to bey Mourning A Loy 9 
1 for himſelf, his Wife and Children, A dies i in the Life- for Nel, b 
| | time of the Teſtatr his _ is lapſed. 2 Vern. 116, 466, e e 
Z 3 e Life-time o 


to 

er Pegg verſus Green. 

* 

5 HE Plaintiff on ſettleing Accounts with the Defendant's 


Fi | Teſtator, gave him a Bond for the Balance, and they 

| . had afterwards other Dealings, and the Phintiff brought this 

„ Bill againſt his Executor, and inſiſted, that the Bond ſhould. be 

diſcounted out of the * he afterwards gave the Teſta- 
tor Credit for. 


| Maſter of the Rolls 


| | | tator after the Exccution of the Bond, in Dicker 22 


Legacy always ſurvives, if there are not — Words to create 


If a Legacy is 
given to two, and 
one dies in the 
Life- time of the 
Teſtator, his Le- 
gacy is not lapſed, 
but ſurvives to the 
other. 


| 2 bo  Calth, 3, 4, 5. 2 Chan. Caf. 64. 2 14. 1 Vern. 482. and it is there ſaid, that in the 
uantock, it was decreed, That the Adminiſtrator not have an Account againſt the Survivor, and it is 


de Teſtator, is lapſed, 


Atthe Rolls, 


Eodem die. 


The Plaintiff cannot ſet off the Credit he gave the Teſ-. 


185 


31 
. 


Where there is 
mutual Credit, 

the Balance only 
is due to the 

Executor in E- 
quity, but if a 
Balance i is ſtruck 
in the Life - time 


Ka of the Teftator, 


or a Bond given 
forit, the Deb- 
tor cannot diſ- 
count it out of 
the ſubſequent 
Credit he has 
given the Teſta- 
tor, unleſs the 
Executor admits 
Aſſets. 

Nell. 8vo. Rep. 
in Canc. 158. 


2 Vern, 117. 


Caſe 98. 
At the 

Chancellor's 

HFouſe. 


Lord Chan- 
cellor. 


Day, and the Defendant making Default, the 


A Decree x 


uu is made, on 
efault of the 
Defendant read- 
ing the Affidavit 
of Service, and a 
Piece of the An- 


Wer. 


But if a Cauſe is 

heard, and the 
Bill and Anſwer 
opened, and then 
is adjourned, tho 
the Defendant 

make Default at 
the next 


Bond. AFR WR Ss Credit Rp been given 8 one Side of | 


the Account is to be ſet off againſt the other, and ſuch De. 
crees have been often made in this Court. The Plaintiff, by 
giving the Bond, has changed the Nature of the Debt, and 
taken from himſelf the Advantage of ſetting it off by fu- 
ture Credit, and to make ſuch a Decree might be compel. 
ling the Executor to commit a Devaſtavit, unleſs he admit 
Aſſets, and 1 doubt if 1 could do it, if the Account ha 
been only ſtated, for then Debt would lie for the Balance, 
on an Inſimul computaſſet. The Maſter therefore muſt 0 
what is due for Principal, Intereſt, and Coſts on the Bond; 
and as to the Plaintiff's Demand for Work done, or Goods te 
livered, ſince the Execution of the Bond, the Defendant muſt 
account for the Aſſets, and the Plaintiff i is to be paid in x 
Courſe of Adminiſtration, | | 


wma, v5 the 34 


Hole ey verſus Smyth. 


H 18 Cauſe coming to he heard, and Fa Bill and A 
ſwer opened, was referred to Arbitrators, but nothing 
being done on the Reference, it came on again to be heard th 
Queſtion wa, 
Whether the Court ſhould make an abſolute Decree, ore 
parte? and Mr. Lutwych for the Plaintiff infiſted, that De 
crees ex parte, are only made, where the Defendants make 
Default on Affidavit of Service, and reading a Piece of the Au- 
ſwer, but that a Decree. ex parte was never made, where the 
Bill and Anſwer had been opened, and the Cauſe adjo urned 
over, and that this Hearing was to be conſidered as a Cots 
ation of the former Hearing, when the Defendants did appeu. 
And the Regiſter being conſulted, and of the ſame Opinion, 
the Lord Chancellor pronounced an abſolute Decree. 


Hearing, the Decree hall be abſolute, for the ſecond Hearing is o be comflerd a = Contimatia 


the — when he did appear. | . 


Cale 99. 
At the 


Chancellor's *Y 


' Houſe, 


Lord Chan- 


cellcr. 


B 22 verſy us Handles 


TR. Hamilton by his Will directed that his perſonal 
| Eſtate ſhould Yes ſold, and turned into Money, and 
put out at Intereſt, that his Wife Ann ſhould have 30 J. * 


Eodem die. Year out of the Produce. of it, and that when, and fo ſoon 


„ Aa 2 


A 


as his only Daughter 'and Child Ann, ſhould attain her Age 
of twenty one Years, that then his Wife ſhould have 25“ 
per Annum, inſtead of the 30 J. Then the Will goes on, 17", 


I give and bequeath to ray Daughter Ann, all my 1 7 _ 


a Xa 
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© Eſtate, whatſoever, ſhe: paying the ſaid 30 J. a Year, and the 

© Legacies therein bequeathed, and I make my Wife her Guar- 

« dian, and ſhe is to receive the Reſidue of the Intereſt, main- 

© taining my Daughter thereout ; but if my ſaid Daughter die 

© before her Age of twenty one Years, then my Will is, that 3 
my Wife ſhall have 400 J. and that on Payment of the fame, 1 I 
© ſhe ſhall give a Diſcharge for her ſaid Annuity, and that then, 4 
© and immediately, from and after my faid Daughter's Deceaſe 

© without Iſſue of her Body, I give and deviſe all my perſonal 

Sz < Eſtate to my Brother James Hamilton, he paying the faid 

Saum of 400 J. to my Wife, if then living*. The Teſtator 

died, and Ann the Daughter died an Infant without Iſſue, and 

the Wife is fince dead, and the only Queſtion is, Whether the 

XZ Deviſe over to the Brother is good; or, whether the whole 

EZ perſonal Eſtate veſted in the Daughter, and on her Death ſhall 

90 in a Courſe of Diſtribution to her next of kin? E 


Mr. Solicitor General for the Defendant. 


The firſt Diſpoſition to the Wife of the 400 J. is indiſput- 
EZ ably good, and the Words, And that then and immediately, &c. 
are plainly relative to the preceding Words, and as the Deviſe 
to the Brother is introduced with thoſe Words, ſo it is finiſh- 
ed with the preceding Burthen of 400 J. with this Addition, 
EZ If the Wife be then living: And there can be no doubt on the 
EZ whole Clauſe, but that the Teſtator meant, if ſhe died without 
EZ Iflue before twenty one, and not if ſhe died without Iſſue in- 
definitely, and ſo the Limitation over is good, and the Caſe of 
Martin verſus Long, 2 Vern. 151. is an Authority in Point. 


Lord Chancellor. 


i The only Queſtion is, Whether the Deviſe over is good? 
A Deviſe of a Perſonality. after a dying without Iſſue is cer- 
a, tainly void, and it is as certainly good after a dying without Iſ- 
on, FX fue in a limited Time; now the Words of this Will can bear 
no other Conſtruction, but if the Daughter die without Iflue 
before twenty one; Firſt, the whole Eſtate is deviſed to the 
Daughter, and the whole Intereſt to the Wife, Part as an 
FX Annuity for herſelf, and Part for the Daughter's Maintenance, 
the firſt Contingency is general, if ſhe die before twenty one 
ears of Age, the Wife is to have 400 J. but who is to pay 0%, my 
XZ this 400 J? the Brother; ſo that the latter Words muſt have fore 27, then 
© | the ſame Conſtruction, and the Will is to this Purpoſe, If my — Wike malt“ 
Daughter die without Iſſue before twenty one, my Brother is dar des, ant. 


3 to have the whole Eſtate, he paying my Wife 400 J. The inminely, -J 


from and after 


Wife is to have the 400 J. if the Daughter die under twenty my ſaid Daugh- 
one, and the Brother bei it, if ſhe die without Iflue, chene rate 

one, and the Brother being to pay it, e die without Iſſue, without Inue! of 
1 2 2 | | A a a the her Body, I give 


by | ther, he paying the ſaid Sum of 400 / to my Wife, if then living this, in Effect is a Deviſe oy n 
2} ie Wi x er to | 
85 Daughter die without Iſſus before 21, and therefore is good, # we » 18 | the Brother, if the 
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An. Gl, 93 the Eſtate it come to him at the ame Time, as a Fund 


alas” Which s it is to be Paid, 

Caſe 100, - ; "Bid FJuh the 11th, 
At the | 

Chancellor's 


Houſe. A peals aa Rehearin 8. 
Lord Chan- e PPE 1 a | 8³ 


cellor. 


Brooks verſus Taylor. | 


By an Order of the Lord Chancellor, this Caſe was ſtated fo 
: the Opinion of the Judges of the King's Bench, 


Obn Brooks made his Will in the Words following, W 
give to my dear Wife all my perſonal Eſtate, with thi 
Condition, to give to my three Siſters, five Pounds yearh, 
for their Lives, or the longeſt liver, preſently after my De 
ceaſe, and after my Wife's Deceaſe, the ſame I give to ny 
Daughter Mary, Wife of Mr. Taylor, with the fame Obl. 
gations to my Siſters, and then, afl my Daughter's Deceafe 
to the Fruit of her Body; but for want of ſuch Ifluc d 
Fruit, to my Brother and Siſters then living, and after them, 
to their Children, and the Children of my Brother.” Quer, 
Whether the ſubſequent Limitations, after want of Iſſue of the 
ſaid Daughter's Body, or any, and which of them (the Wit 
and Daughter of the ſaid John Brooks being dead without V 
ſue) are good, and to whom the Eſtate belongs? 


£ 


And the J udges certified their Opinion i in theſe Words, 


rp my myWife We are of Opinion, that Yobr Brooks being dead, and Mary 
Elite dee his Daughter being alſo dead without Iſſue living at her Death, 


to my Daugh- the ſubſequent Limitations are good, and that the Eſtate in 
ter May, » Queſtion belongs to the Plaintiffs, And this Cauſe comin! 


her Deczaſe te NOW to be reheard, the Lord Chancellor upon this Certificats 


Baby, bet jr decreed the Eſtate to the Plaintiffs, 


want of ſuch Iſ. 


ſue or Fruit, to my Brother; the Limitation to the Brother is on the 8 that Mary ths whdont Iſſue join 


at her Death, and therefore is good. Ant, Caf, 93. Poſt, Caf, gy, 


Acts of theCourt 


as a Decree, By the conſtant Practice of the Court, Ads of the Court 


Order, in another 


Cauſe between AS a Decree, or Order, in another Cauſe between the ſame 


maybe read with.: Parties, May be read without an Order. 


out an Order. 


| Fthougl 

1 bringir 
Mr. 1 

3 © the H 
2 © but we 
Order 
F F ſeſſion 


Wat fr 
© twenty 


in the 
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4 Saturday, Yuh the t 2th, 
Appeals, and Rehearings. 
Kaleſtram, & al, verſus Bruyer. 
1 Mr. Attorney General for the Defendant. 
s Bill is brought by the Plaintiffs and their Wives, 
® | the Daughters of the late Mr. Holford deceaſed, to re- 


deem three Sets of Chambers in Gray's-Inn, for an Account of 
the Profits, and the Benefit of a Renewal of the Term. And 


Caſe 101. 


At the 
Chancellor's 
_ Houſe. 
Lord Chan- 

cellor. 


55. . 8 
VL 


the chief Queſtion is, Whether this Eſtate is redeemable? 


Mr. Hol ford, in 1687, mortgaged theſe Chambers for 600 J. 


to Mr. Atwood, and in 1700 the Mortgage was aſſigned to 


the Defendant Mr. Bruyer, but Mr. Holford not being a 
Party to that Aſſignment, it was not in the Nature of a new 


vas made with the Conſent of Mr. Holford, whereby it was 
: ordered, that Mr. Holford fhould pay off the Principal and In- 
| Ztereſt, and the Duties of the Houſe, and Mr. Bruyer aſfign the 


eld in Poſſeſſion of the other till the Time of his Death in 
1708, the Plaintiff's did not prove his Will till the Year 1724; 
"> | Fthough they came of Age in 1714, which prevented us from 


Mortgage. On the 25th of November 1700, Mr. Bruyer ap- 
plied to the Benchers at a Penſion, for Relief: And on the 
a yth, they made an Order, that Mr. Holford ſhould account, 
and pay what was due on the ſaid Mortgage, or they would 
proceed againſt him as they faw Cauſe ; and another Order 


| Mortgage, or that he ſhould deliver Poſſeſſion of the Cham- 
bers: Mr. Holford did not pay the Money, but in 1704 delivered 
Poſſeſſion only of two of the Sets of Chambers, and continu- 


bringing a Bill of Forecloſure againſt the Repreſentatives of 


Mr. Holford : In 1723 Mr. Bruyer obtained a Renewal from 


e, the Houſe, upon which in 1726, the Plaintiffs file this Bill; 
but we think the Length of Time is a Bar to their Title, the 


Order of Penſion to deliver Poſſeſſion was in 1700, and Poſ- 


. F ſeſſion of two Chambers was accordingly delivered in 1704, fo 
that from that Time to the filing of the Bill we were two and 


me | in the Father's Life-time, will run upon the Plaintiffs, though 
1 they were Infants, and if this Court will diſmiſs the Mortga- 
= gor's Bill to redeem the Fee, if the Mortgage has been in quiet 


| 7 


| > Poſſeſſion for twenty Years, though the Equity of Redemption 
V. as valuable at the End of thoſe Years as at the Beginning, 
tit will much ſooner do it, where a Term only, which is a waſt- 


nung Security, is mortgaged ; After ſuch a Length of Time, 


| © twenty Years in quiet Poſſeſſion ; and the Time being begun 


. 
v F 
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Diſpates in the 
Societies of Law 


are to be deter- 
mined by the 

Benchers,and the 
Courts of Equity 


will not inter- 
poſe, | 


De Term. S. Trin. Ia. 


the Society, the Benchers can grant Leaſes: only to their ou = 


and waive determining the Queſtion themſelves. This Tem 


and the Death of the Parties, it is difficult to make up a ſtig ME 

Account, to ſet out the Eoſſes by Tenants, and a Mortgagee i 
not to be made a Bailiff for ever to the Mortgagor. The «. 
ther Chambers he died in Poſſeſſion of, may perhaps admit of 
another Conſideration, but they are not worth redeeming, b.. 
cauſe we have not renewed the Leaſe of them, and theſe B! 
are not allowed by Courts. of Equity, to interrupt the R. 
poſe and Eaſe of theſe Societies of Law; and though the Bench. 
ers in this Caſe have conſented to give up their Right, as 1 
Ejectment, or a Bill of Forecloſure will not lie for thi, WS Rene 
Chambers, ſo neither will a Bill to redeem, for the Remy {EZ 
ought to be mutual. A Bill of Forecloſure, is to bar the Mal. 

gagor of all 05 in Equity to the Eſtate, which by Lay i; Men 
already in the Mortgagee, but the legal Eſtate of theſe Ch. the! 
bers is in the Society, and the Benchers who grant them on, rede 


« * 


are only their Truſtees. 


rr IS 
AF On 
ED SF Fo Re 


But allowing the Plaintiffs may redeem, they are not intitle 


to the Benefit of the Renewal, for where a nenewable Lei 


mortgaged, and the Mortgagee renews, the only Founditin 
the Court has gone upon to give the Mortgagor the Beictt 


of this Renewal, is the Tenant Right; but the Chambers her 


were not renewed to Bruyer as a Mortgagee, but as a Benche; 


and the Renewal was. deſigned as a perſonal Kindneſs to hin, | © 


and the Plaintiff's Wives could not have. renewed, though thei 
Chambers had not been in Mortgage, becauſe, by the Ruled 


Lord Chancellor. order, 
| | 5 P Sheriff 

To prevent Diſputes in theſe Societies af Law, all Conti. 

verſies concerning Chambers onght to be determined by i 

Benchers; and Lord Keeper Wrigbt refuſed to relieve the Pliir 

tiff, on a Bill brought to redeem Chambers; but the Bencher 

in this Caſe, deſire the Parties to reſort to a Court of Equity, 


for Years in the Chambers, ſprings out of the Eſtate of th Þ the Ca 
Truſtees, which in Equity muſt be conſidered as a legal Ir Þ Regnu 
tereſt ; here then is a Leaſe of Chambers, with a Power of R. is the 
newal, mortgaged, and aſſigned to the Defendant, and a c e 
ditional Order of. Penſion for the Poſſeſſion, which cannot 
conſidered as a Sale, or Forecloſure, but the Eſtate is ſtill toi Þ 7 
conſidered as a Mortgage, this Order is not complied with, bu 
Mr. Holford continued in Poſſeſſion of Part, fo no Time run - 
gainſt him, for it muſt for all the Eſtate in Mortgage, or for 
no Part, and no Time began till his Death in 1708 b 
R 7 uff 


1 . c 


I reaſonable, where a Mortgagee continues in quict Poſſeſſion for 


twenty Years, that the Mortgagor ſhould not be let into a Re- 


| . | demption, but the Plaintiffs are in Time, and therefore may 


the Caſe of Clavering; that it was uſual indeed, on a Ne exeat 


ee 


2 redeem, not only the mortgaged Term, but every Thing ex- 
= creſcent, for the additional Term was granted to the Defendant, 
4 only by Virtue of his firſt Term, and eleven Years are added 
© cxpreſly 
one * Tn: 
Renewal, no Injury 1s b 
not capable of an original Grant of theſe Chambers, yet if they 
come to them by Repreſentation, they may aſſign them to a 
Member, and the Society will renew to him; and therefore 
the Decree of the Maſter of the Rolls, that the Plaintiffs may 
© redeem, 


to make up the Remainder of the firſt Term twenty 
ſo if the Defendant is allowed what he paid for the 
is done him, and though the Plaintiffs are 


and are to have the Benefit of the Renewal, muſt be 


q I R. Mead for the Wife, moved for a Supplicavit againſt 
1 the Huſband, and prayed the Maſter of the Rolls to 
order, what Sum the Writ ſhould be endorſed with, for the 


Sheriff to take Security in, and ſaid, that it was the conſtant 
Practice fince the Caſe of Clavering, where Lord Cowper or- 


deered the Writ to be indorſed for two thouſand Pounds; but 


the Maſter of the Rolls granted the Supplicavit without an In- 
dorſement, and faid, he had never known it ordered in that 


Court, or at leaſt, not without an Affidavit of the Circum- 


ſtances of the Husband, to guide the Court, as there was in 


ZRegnum, to indorſe the Sum, but there, the Oath of the Party 


is the Meaſure of the Security. 


; - Anonymus. 


| 1 Motion was made for an Order to prove an Exhibit viva 


I Voce, on the Hearing Exceptions to a Maſter's Report, 


dut the Maſter of the Rolls denied the Motion, and ſaid, that 
o ſuch Order was ever made, becauſe on arguing Exceptions, 
you can offer nothing new, that 


was not before the Maſter. 


B b b Wedneſday, 


Hearing of Exceptions, becauſe you can offer nothing at the Hearing, that was not 
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plaintiffs were Infants, and continued ſo till 1714; I think it rn . 


the Mortgagor 
cannot redeem, 
but if he is in 
Poſſeſſion of Part 
only, he may, 
for the Time muſt 
run on the whole 
Eſtate, or on no 
Part, 
Poſt, Caf. 122. 
Tho' a Woman 
is not capable of 
a Grant of 
Chambers, yet if 
mortgaged 
Chambers come 
to her by Repre- 
ſentation, ſhe 
ſhall have the 
Benefit of a Re- 
newal by the 
Mortgagee, be- 
cauſe ſhe might 


x have affigned 

* affirmed. . 5 | e them to a Mem- 
I» ber, and the Society would have renewed to him in Truſt for her, 1 Chan. Caf. 108, 190, 2 Vern. 84. 

L ks | | | | IRE At the 
1 . ee Chancellor's 
; MOTIONS. Houle 
2 R = CY Maſter of 
S = 5 the Rolls. 
1 Ex Parte Lewis. The Maſter of 
2 EST p e the Rolls would 
3 | | not order a Sup- 


plicavit to be 
marked with the 
Sum the Sheriff 
ſhould takeSecu- 
rity in, becauſe 
there was no Af. 
fidavit of the 
Huſband's Cir. 
cumſtances, as a 


Poſt. Caſ. 1 10. 


On a Ne exeat 
Regnum theSum 
is indorſed by the 
Affidavit of the 


Plaintiff. 


Regiſt. 89, b. 


; 90, As : 


Caſe 103. 


At the 
Chancellor's 
Houſe. 
Maſter ofthe 
Rolls. 
Eodem die. 
The Court will 
not grant an Or- 
der to prove Ex- 


hibits at the 
beforethe Maſter» 


2 


wy ? 2 $ N a 
8 1 n 
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Caſe 104. 


At the 
Chancellor's 
Houſe 
Lord Chan- 

cellor. 


Wedneſday, Yuly the 16th. 
Pleas and Demurrers. 


King verſus King & al. 


HE Plaintiff charged by his Bill, that the Defend 

his Father, was Tenant for Life of the Lands nde l 
named, Remainder to the Plaintiff his Son i in Tail; that h 
Father had fraudulently cancelled the Deed of Somos 1 


ſold the Eſtate to one of the Defendants, and prayed a Dil 


Oath of the Loſs of the Deed. 


If a Bill is 

brought to be re- 
lieved againſt a 
Deed fraudulent- 
ly cancelled by 

the Defendant, 

and to have a- 
nother Deed ex- 
ecuted, thePlain- 
tiff need not 

make Oath of 
the Loſs of the 
Deed, becauſe he 
could have no 


* Law, though the Deed was in his Hands, I Ven, 310. _.-3 Chan, Rep. 5, See the following Cal | 


Caſe 105. 
At 
Chancellor's 

Houſe. 
Lord Chan- 


cellor. 


Eodem die. 


If the Plaintiff 
ſeeks to be re- 
lieved in Equity 
on the Matter of 
a Deed, he muſt 
po Oath of 
the Loſs of it, 
but not, if he 


at a Tae the 
like, 


very, and to be relieved. | 
To this Bill the Defendant the Fortafer, demurr d, b 
the Plaintiff, by the Courſe of the Court, ouglit to have ms 


And Mr. Lutwych fac the Plaintiff invited, that this Cit 
was not within the Reaſoning of that Practice, for this Bill un 


to be relieved againſt a Deed, which had been fraudulently d. [ 


ſtroyed, or cancelled, and to have another Deed ex d; 
the Plaintiff could have noRemedy at Law if he had 3 * 
and the Lord Chancellor was of the ſame Opinion, and on- 
ruled the Demurrer. . 


1 hitworth verſus Golding. 


F HE Plaintiff ſets forth by his Bill, that he was Lai q 


a Mannor in Kent, and that the Defendant was one 0 
his Tenants, that the Mannor Houſe being repairing, he to 


all the Deeds relating to the ſaid Mannor, out of a Cloſet tu 
lay open, together with a Counter-part af his Leaſe, in wl] 
there were ſeveral Covenants, for a Breach of which he cot? 
bring his Action at Law againſt the Defendant, if the Co ; 
| ter-part was in his Hands, and prays a Diſcovery and e“ 

lief; the Defendant makes a full Anſwer to the Diſcorej] 
that he had delivered all the Writings back to the Plainth Þ 
and demurs to the Relief, becauſe the Plaintiff had not ann 


ed to his Bill an Affidavit of the Loſs of the Deeds, and 
or allowed in 1 Chan. Caf. 11, 231. 
Nel/. Fol. Rep. in Canc. 266, was admitted in t 


Cate. that an Oath is neceſſary, where the Bill ſeeks to be E | 


lieved on the Matter of the Deed, becauſe the want of 


Deed is the only Foundation the Plaintiff has, to draw te. 3 | 
1 C 3 


1 Vern. 100 


— 
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Cauſe from Law to Equity; but where the Bill ſeeks no De- 
cree, but only to have the Defendant diſcover, or to have the 
Deed produced at the Trial, or the like, the Oath is not re- 

uiſite, becauſe it is not to be preſumed that the Plaintiff 
would put himſelf to the Expence of a Suit, if the Deed was 
in his own Hands: And the Demurrer was allowed as to the 
Counter- part, and over- ruled as to the other Deeds. 


Full & al, verſus Chambers & al. 


Mr. Solicitor General for the Defendants; 


PHE Plaintiffs dealt in Tobacco, from Virginia to Scot- 
land, and inſured on that Voyage: The Policy was taken 
out in the Name of the Defendant Johnſon, and Chambers and 
others under writ it. The Ship came into Port, but the To- 
bacco was greatly damaged, fo that the Inſurees waived all Ti- 
tle to it, and left it for the Benefit of the Inſurers, and transfer- 
red it to them, and it was afterwards fold to the beſt Advan- 
tage, and they were damaged in the Sum of 1353 J. upon 


which the Plaintiffs file their Bill ſetting forth all this Matter, 
and that the Policy was taken in the Name of a Truſtee, who 


refuſes to let them ſue in his Name at Law, to recover Da- 


mages, and pray a Diſcovery and Relief. The Defendants the 


Inſurers, by their Anſwer admit the Policy, and make a full 
Diſcovery, but demur to the Relief, becauſe the Plaintiff has a 
proper Remedy at Law. | CE, RE 


It cannot be controverted, but that an Action lies on a Poli- 


cy, and the only Colour the Plaintiff has for coming into this 


Court is, that the Policy is taken in the Name of Jobnſon, a 


Truſtee, but if this was ſufficient, to tranſlate the Juriſdiction, 


then all Actions on Policies would be turned into Bills, the A- 
gents of foreign Merchants always take them in their own 
Name, and if this Expedient ſhould prevail, though the Par- 


ties lived in London, they would take the ſame Method. But 
if the Truſtee really refuſes his Name, this indeed is a Foun- 


dation for the Court to compel him, but not to decree againſt 
the Debtor, his refuſal cannot alter the Nature of the Action 
againſt him, he has a Right to have the Witneſſes examined 
Viva Voce at a Trial, where their Evidence can be more tho- 


= roughly fifted, and conſidered by a Judge and Jury, than on 
2 Commiſſion, It is the common Suggeſtion in every Bill, that 
the Witneſſes are dead, or beyond the Seas, out of the Juriſ- 
diction of the Courts of Law, but here it appears by the Plain- 
tiffs own Bill, that the Loſs was in Scotland, and that their 
Witneſſes live there, tho' this on a Demurrer, has been ad- 
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in Canc. 78, 79. 


1 Vern. 59, con- 
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40, 217, 223, 
229, 231. Nelſ. 
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301. | , 


See the prece- | 4 
dent Caſe. Y 


Caſe 106. 
At the 


Chancellor's 
Houſe. 


Lord Chan- 


cellor. 
Eodem die; 
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judged not to be a ſufficient Cauſe to have Relief in a Coun 
of Equity, where there is a Remedy at Law ; but that it only 
intitles the Plaintiff to have a Diſcovery on the Oath of th, 
Defendant, and a Commiſſion in Aid of his Action at Law, 


And the ſame Demurrer was allowed by your Lordſhip, in the 
Caſe of D' Silva, where the Ship inſured was Portugues, 
and bound on a foreign Voyage, and the Suggeſtions were, that 
the Policy was taken in the Name of a Truitee, and that the 
Witneſſes were ſea-faring People, and beyond the Seas. 


Mr. Attorney General for the Plaintiffs. 


This is a proper Bill for Relief, and the Demurrer is not 
good; the Bill is brought by part Owners, to have Satisfaction 
on a Policy, againſt Chambers, and other Defendants, as Under. 
Writers, and againſt Jobnſon their Truſtee, on a Ship bound 
from Virginia to the River Dunbar in Scotland; in the Voyag 
the Ship 2nd Cargo were greatly damaged, and when they ar. 
rived at Dunbar, they proceeded to ſell her, under proper Pro. 
teſts, by a Decree of a Court of Admiralty, for the Benefit af 
the Inſurers, renouncing all Right as to themſelves ; we charg 
that the Truſtee refuſes his Name, that the Tranſaction was in 
Scotland, and that it was a foreign Voyage from Virginia thithe, 

and that conſequently the Evidence muſt ariſe abroad. It ; 

proper for a Ceſtuy que Truſt to come into a Court of Equity, 
on the Refuſal of his Truſtee, to have Liberty to ſue in hi 
Name. Suppoſe a Bond is aſſigned, what is more common 
than to bring a Bill againſt the Obligor, and Obligee, for a 88. 
tisfaction, and the Plaintiff is never ſent back to recover the 
Payment at Law, tho' the Defendant in that Caſe might de- 
mur, for the ſame Reaſons the Defendant here has, but they 
allow we are proper to pray Relief againſt Johnſon, but he 
might have demurred to our Bill, if we had not made the other 
Defendants Parties, becauſe they might have made us a 82. 
tisfaction; but if this Demurrer is allowed, the Bill will be 
out of Court as to them, and then Johnſon, at the Hearing, may 
object for want of Parties. And as this Matter ariſes in Sct- 
land, and our Evidence is there, it is the ſame Thing as if they 
were beyond the Seas, becauſe the Proceſs of our Courts does 
not bind them; we deſign to examine the Cuſtom-houſe Of. 
ficers in Scotland, and if we ſhould ſerve them with a Subpœmn 
in Scotland, ſince they are not bound to obey it, ſure we have 
a Right to a Commiſſion to examine them in Scotland. And 
the Objection, that the Examination of Witneſſes viva Voce, b 
greatly preferable to an Examination by Commiſſioners, is of no 
Weight, becauſe this Court, if they are not ſatisfied with the 
Evidence, may direct an Iſſue, N 
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Lord Chancellor. 


If I mould give way to this Attempt, no Action DEF! ever 


be brought on a Policy, and a Bill might as well be brought for 
| Payment of a Bond, on Suggeſtion that the Witneſſes were a- 
| broad, or dead; beſides, theſe are Tranſactions that in their 
own Nature muſt ariſe at Sea, and out of the Juriſdiction of the 


Courts, and they that will take a Policy in this Kingdom, muſt 


|. be ſubject to our Form of Trials; and who would inſure if they 
were liable to Bills? The Jury will take the Account, and con- 
2 | fider of Salvage, and all proper Allowances, and do it in all ſuch 


Trials; why cannot the Plaintiff bring his Witneſſes from Scot- 


1 | Land as well as is done every Day from Northumberland, which 
18 the next County to it? The Commiſſioners will give their 
F Officers leave to come to the Trial. 


* His Lordſhip was going to allow the Demurrer, but at the 
= Inſtance of the Attorney General, he made the ſame Order he 
had done before in the Caſe of Dbegetof? and the London Aſ 
: ſurance, ant. Caſ. 54, That the Demurrer ſhould ſtand over, 
: till the Truſtee had put in 1 his Anſwer. 


22 ; verſus D Fiſher. 


N Order was made, to examine hs Defendant as a Wit- 

neſs, and ſhe demurred to an Interrogatory, becauſe ſhe 
Was concerned in Intereſt in the Queſtion; and inſiſted, that 
. | the was not obliged to prove the Plaintiff's Title againſt herſelf 


| i cerned in Intereſt, was left out of the preſent Order. 


Mr. Solicitor Es for the Plaintiff. 


This is no good Cauſe of Demurrer, ſince we have ſubmitted 


g | I againſt us; and her own Depoſitions at the Hearing may be 
| 7 read for herſelf, and the other Defendants, though ſhe. could 


mw 4 
1 
7 


a de a good Objection, indeed, for the other Defendants, to ſay 
e | 7 ſhe is intereſted for us, and therefore it is uſual to inſert in theſe 
d 7 Orders, that the Defendant i 1s not concerned in Intereſt, to ſhew 
s © the Court that he is a competent, and indifferent Witneſs. 


— 


Lord Chancellor. 


The Method of the Court is, where the Plaintiff is obliged 
do make ſeveral Defendants purely out of Form, to give him 
d 2 Ccc leave 


and that the uſual Allegation, That the Defendant was not con- 


3 to take her Oath, though it may be ſuppoſed, that ſhe is byaſſed 


5 not read her own Anſwer : And her Teſtimony i is unexception- 
able, becauſe ſhe cannot be ſuppoſed to befriend us. It would 


Caſe 107. 
At the 
Chancellor's 
Houſe. 
Lord Chan- 


cellor. 
Eodem die. 


A Defendant ex- 
amined for the 
Plaintiff, may 
demur to an In- 
terrogatory, be- 
cauſe ſhe is con- 
cerned in Inte- 
reſt, 


Poſt. Caſ. 124. 
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leave to examine thoſe, who are not concerned in Intereſt, that 
is, who are not intereſted for the Plaintiff; and it would he 
hard, when the Plaintiff is obliged to make Parties not inte- 
reſted, Defendants, that he ſhould loſe the Benefit of their Te. 
ſtimony, and therefore the Court gives the Plaintiff leave to ex. 
amine them. But this Defendant is not a formal, but a mz. 
terial Party in Point of Intereſt, what you can expect from her 


Examination, you may have from her Anſwer, which will be 


Evidence againſt her; and tho' ſhe ſwears to tell the whol 

Truth on her Examination, ſhe need not anſwer where he 

Intereſt is concerned, of which ſhe is to judge for herſelf ; an 
2 Chan. Caſ.208. therefore I allow the Demurrer, = | 


She likewiſe demurred to being examined to a Deed, wheret 
| ſhe was a Witneſs. + 


= Lord Chancellor. 
And if ſhe ieWit- _ | by bh 7 
neſs to. Pee» If ſhe be a Witneſs, you cam examine her to the Executin, 
re hn the as to ſo much therefore, the Demurrer muſt be over- ruled, bi 
Queſtions ; and therefore the Demure 


may demur toany not as to any other 
_ Ap muſt ſtand as to the reſt, 


Daſhwood, verſus Bithazey. 


"THE Bill was to forecloſe, the Defendant appeared, al 
; ſtood in Contempt for not anſwering to a Sequeſtratio 
and the Cauſe came on upon the Sequeſtration, for the Bill v 
be taken pro Confeſſo. And Mr. Solicitor General for the 
Plaintiff, prayed a Decree for a Sale, inſtead of a Forecloſut: 
Out. Cane, 356, becauſe the Security was defective; and if they ſhould aft: 
A Bill of Fore- wards ſue the Defendant on his Bond for Performance of 0 


cloſure being 

— 4 on a Se- venants, that would open the Decree of Forecloſure ; and he 
Be Security de. inſiſted that ſuch Decrees were uſual. But the Maſter d 
ing defedtive, the the Rolls ſaid, he had never known any, but that wer 
| ecreed a ; | : ; 3 

Sale, inſtead ofa the Security was defective, it was often indeed referred b 


Forecloſure, be- 


 eauſeif thePlaine 4 Maſter to ſet a Valuation on the Eſtate, and the Plaintiff ws 
Kaden an hi to take It pro tanto; as in the Caſe of Homden verſus Tlby, 001 


Bond, that would Bill of Forecloſure of the Shops in Veęſiminſter-Hall; but i 
Forecloſure, and this Caſe he decreed a Sale, becauſe the Decree is, that the Bi 
Cale, we eier it ſhould be taken pro confeſſo, and not according to the Pran 

w „ Maſter n of the Bill; and the Caſe of Noſworthy and Serjeant Maynai 
the Eftate, and was quoted, where the Security being defective, the Cauſe ſtool 


Pla bod over, and the Plaintiff filed a ſupplemental Bill, and prayed! 


Caſe 108. 
At the Rolls. 
Eodem Die. 


Plaintiff ſhould 
. . 
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De Term. S. Trin. 1729. 
Wedneſday, July the 23d, 4 
MOTIONS. 
Holeworth verſus Lane. 


N a Motion made for the Executor of the Mortgagee, it 
was referred to a Maſter, to ſee whether the Heir of 


the Mortgagee was a Truſtee within the Act, 7 An. ch. 19. 


the Maſter reported him to be a Truſtee within that Act, up- 
on which Report an Order was made, that the Heir ſhould 


aſſign over the Mortgage, to ſuch Perſons as the Executor 
And now a Motion was made for the De- 
fendant to ſet aſide the Report, becauſe the Heir was not a 


ſnould appoint. 


Truſtee for the Executor by the Meaning of the Act; and 
becauſe the Reference was made on a Motion, whereas the 
Statute requires it ſhould be by Petition. e 


Mr. Solicitor General for the Executor. 


The conſtant Practice is, to pray a Reference by Motion as 
well as by Petition. Petition originally ſignified a Bill, but a 
Motion is a Petition, and the Word is to be underſtood of any 
ſummary Way, in Diſtinction to the Proceedings by Bill and 
Anſwer. Ts „„ 


But they ſay, this Caſe is not within the Statute, becauſe the 
Heir of the Mortgagee is a Truſtee for his Executor, only 
Implication of Law. But implied Truſts are taken Notice of 
by Acts of Parliament, as by the Statute of Frauds and Perju- 
ries, and it was adjudged by your Lordſhip in the Caſe of Bertie 
verſus Vernon, that the Heir of the Vendee was a Truſtee with- 
in this Act, for the Perſon who paid the Purchaſe- money. The 
Heir of the Mortgagee is a Truſtee both for the Executor of 


the Mortgagee, and for the Mortgagor, and is doubly within 
the Statute, as Mortgagee and Truſtee too, and he is bound to 


convey, either at the Petition of the Mortgagor, or of the Ceſ- 
tuy que Truſt. 5 1 | e 


Lord Chancellor. 


A Motion is a Petition, not reduced into Writing, and pre- 


ſented, and I do not know that the Statute requires thoſe Cir- 
= cumſtances, and the general Practice is to pray a Reference b 
Motion; and if the Order is not according to the Statute, it 
s void, and without Authority, 9 5 


There 


Caſe 109. 


At the 
Chancellor's 

Houſe. 
Lord Chan- 

cellor. 


The Word Peti- 
tion is to be un- 
der ſtood of any 
ſummary Way, 
in Oppoſition to 
the Proceedings 

by Bill, : 


Acts of Parlia - 
ment take No- 
tice of imp ied 
Truſts, 


The Heir of the 
Vendee is a Truſ- 
tee by the 7 Ann. 
for the Perſon 
who paid the 
purchaſe Money. 


You may move, 
or petition for a 
Reference, whe- 
ther an Infant is 
a Truſtee within 


the 7 Ann, 
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The Heir of the 
Mortgagee is a 
Truſtee within 
that Act, both 
for the Mortga- 
gor, and the Ex- 
ecutor of the 


Mortgagee. 


Kee 2.2997 | 
./7 not be obliged as formerly, to wait the full Age of the Heir. 


EF mer, 62.4. . Fern ee Eos JE 2. les. 55g. 


Caſe 110. 


At the 
Chancellor's 
Houſe. 
Lord Chan- 
cellcr, 


Lord Chancellor 
ordered a Suppli- 
cavit to be mark- 
ed, without Af- 
fidavit, only upon 
Inquiry of the 
Huſband's Cir- 
cumſtances from 
the Solicitor for 
the Wife. 
Ant. Caſ. 102. 


Caſe 111. 


At the 
Chancellor's 


Houſe. 
cellor. 
Eodem die. 


If a Plea is or- 
dered to ſtand for 
an Anſwer, the 
Defendant can- 
not move to diſ- 
ſolve the-Injunc- 
tion abſolutely, 
but only Niſi. 


the Injunction may be diſſolved Niſi. 


= | | L | 


There can be no doubt, but a Mortgage in Fee deſce 
the Heir of the Mortgagee, but it is i” — that the * 
belongs to the Executor, ſo that the Heir is only his Truſtee; and 
this was the very Inconvenience the Statute was made to reme. 
dy, that the Mortgagor might be willing to pay. the Money, 
the Executor might want it; and that in either Caſe, they Moll 


Thurſday, July the 24th. 


Ex Parte Gilſon. 


R. Solicitor General for the Wife, moved for a Suppl. 

cavit againſt the Huſband, a Mercer in Pater-noftr- 

Row, no Affidavit was read, only the Wife's Solicitor told the 

Lord Chancellor, that the Huſband was in very good Circun- 

ſtances, and his Lordſhip granted the Writ, and ordered it 9 
be indorſed with 400 J. for each Surety. 


Sir John Osborn, verſus Cowper. 


AN Injunction was granted till Anſwer, and further Order; 
the Defendant put in a Plea, which on arguing, was or- 
dered to ſtand for an Anſwer, with Liberty to except, and the 
Benefit was ſaved to the Hearing; and the Defendant movd 
to diſſolve the Injunction, hrs ich i 


Lord Chancellor. 


You can only move, as on coming in of your Anſwer, that 
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© Bambridge, verſus Caſtel. | 
So Mr. Lutwych for the Petitioner. | . Cong 
Els is a Petition to your Lordſhip, to ſuperſede a Writ 


. the Death of her Huſband, againſt Mr. Bambridge, and Mr, 
 Corbet, The Petitioner Bambridge, was indicted for the faid 


and on the gth of Fuly following, this Writ of Appeal was 
brought, returnable tres Michael, directed to the Sheriffs, to 


attach Bambridge, and Corbet, the Appellant having found Vag- 


E af and Stary Pledges, ſetting forth their Additions, and Places 


. 
* 


at 


. roy En 
B 


cerit vos Securos, &c. We have inquired after the Security 


= have entered into no Recognizance, and therefore we pray your 
Lordſhip to ſuperſede this Writ ; it being an Injury to the great 
Seal, that any Writ ſhould iſſue which contains a poſitive Falſe- 

hood]; theſe are not nominal Pledges, but deſcribed in the very 


© Pledges to be given on every Writ, and this Writ has accord- 
ingly affirmed, that Pledges were found, which upon Inquiry 
; proves falſe. The Writ ought to have run, Si fecerit, &c. 
Meere it js poſitively faid to be done, and is not; therefore the 
22 Reaſon of the Writ failing, the Writ itſelf too ought to fall to 
2X the ground. Raft. Entr. 46, b, a Writ of Appeal of Murder 


oo Tueſday, Offober the lan. 


| Murder, on the:gth of April laſt, and on the King's Evidence 
only, without examining his own Witneſſes, was acquitted ; 


of Abode; The Words of the Writ are, Qyia Maria, &c. fe- 


Wiit by their Names, Additions, Fc. The Law has appointed 


Caſe 112. 
At the 


Chancellor's 


Houſe 


Lord Chan- 


cellor. 


= of Appeal of Murder, brought by the Widow Caftel for 
3 


mentioned in the Writ, and as it appears by our Affidavit, they 


vn brought returnable in B. R. (and run, $i fecerit ; the She- 
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One acquitted on 
an Indictment of 
Treſpaſs, may 

bring his Action. 


2 Chap. 12, 2 Inſt. 383, is ſtrongly penned, to prevent the M 


was adjudged a good Return andithe Party finding Pledges i | unt 


larly requiſite on this Statute, than at Common Law; andi 
appears, that before this Act of Parliament, where the Ay 
| pe tec wis-acquitted, . the Abettors were formerly punithed by 


the Crown and the Party: So that finding Pledges is a Cond: 


2 L Wa d 
o E 1 2 * 
—_ 7 22 - 
1 as 
2 48 
. 4 


riff returned, that the Appellant had found no Pledges; th; 


Court, the Record ſays, an Alias was directed: And the Ab- 2 
pellant ſhall not avoid what the Law makes ſo eſſential, hy: ifa 
Fajfity, by presending he has found Pledges, when he really hn not 
not, and Tag fhding Pledges is material, that if the Appelle: ple. 
acquitted; tle.AppeHant may anſwer Damages pro unjuſto (h. # are 


more ſuo; and in Raft. Entr. 44, a, is ſet down the ſummm Pe 


Method the Appellee has to recover thoſe Damages. If one; Bod 
indicted for a Treſpaſs, and acquitted, he may bring his Adin, ir it 


as was adjudged in B. R. in the Caſe of Savil verſus Roberts, for 
Mr. Ketelby. 2 


The Form of the Writ is ſet. down in the Appendix to : 
Regiſtery ic; b. bebe i the Difference of #vs, for Nos, and f. 1 4 


cerit cannot be the future Tenſe, Becauſe ſde ſpall, for that) it n 


not Senſe, but muſt be the præter Tenſe. All the Precedem Man 
are, Nos; Tremain 16, 28. Co. Entr. 56, b. 59, b, only Rifd on t! 


46, b, is, Si fererit te; but whether the Writ ought to be J) 
or Nos, neither in this Caſe is done. The Statute of Veſiminſi, 


lice of Appellants, and Pledges on an Appeal are more partic 


Mx. Wynne. 
_ In Rafta?'s Entr. 46, b. the Writ is Si, &c. If Pledges ar 


found, you are to attach; if they are not found, you are not 
attach. And there the Appellant in Perſon found Pledges, wic 
ſhews there is a Neceſſity to find: real Pledges, to ſatisfy bot 


tion precedent; but they will ſay perhaps, that here is 10 


Condition precedent, becauſe the Writ does not run, Si, &. 4 Appe 
but Qyia, &c. but then the Reaſon is much ſtronger, why you the C 


Lordſhip ſhould grant a Superſedeas, becauſe the Writ contain 


a direct Falſhood, but it is likewiſe an Abſurdity; for by wht In 


4 De Excommunicato capiendo, it was moved to cad the 


the Judger faid they could not quaſh it, becauſe it was not ie, 


Power,: or for what Reaſon ſhould the Sheriff take Security Doe 


before the Writ was delivered to him. | 2 whic 


We do not move to quaſh this Writ (for that is only pro- 

per after the Return, in the Court where it is returnable) but 
to ſuperſede it, whilſt it is in the Hands of the miniſterial Off 
cers the Sheriffs: In the Caſe of King verſus Dee, in B. R. 0 


Vrit, becauſe of thoſe general Words, 'Sive a ur- Eccl]. ui 


turned 


3 
3 


a 4 ' 
= 
„ 


C—_— 


turned into that Court; upon which they changed their Mo- 
ton, that it might be ſuperſeded, which was granted, becauſe 

© jt appeared there was an Entry in Court, that ſuch a Writ had 
iſſued, and they gave this Remedy to the Party, that he might 
not lie in Priſon till the Return. In the Writ of Appeal, 


Pledges are not mentioned, as in other original Writs, which 


4 are ditected to the Sheriff generally, to take Security; but the 


Pledges are particularly mentioned by Name, &c. and in the 


Body of the Writ; and the Deſign of Pledges would be eluded, 
* if it was ſufficient to find them at any Time before Judgment, 
for the Appellant would never require Judgment if the Appeal 

> went againſt him, nor would the Pledges ſtand, * 


Mr. Attorney General for the Appellant. 


As this is a Motion not to quaſh, but to ſuperſede the Writ, 
it muſt be, Qyia emanavit improvide, or erronice, and the 


Manner or Irregularity, muſt be ſomething that does not appear 
on the Face of the Writ, becauſe it is not returnable into this 


Court, but if there is any Error in the Writ itſelf, that will be 


2 Ground to quaſh it in the Court it is made returnable, after 


= the Return thereof; and this Caſe is diſtinguiſhed from the 
= Caſe De Excommunicato capiendo, becauſe the 5 Eliz. chap. 
23. requires, that upon the iſſuing of it, the Writ ſhould be in- 


W5 


= folled in B. R. ſo that Court may take Notice of it before the 


| Return, but the Error, or Irregularity in this Caſe, muſt be 


> There is no Reſolution whereby it appears, that Appeals are 


| = diſtinguiſhed from other Actions, as to finding Pledges, which 


= by the old Law ought to be real, to anſwer Amerciaments and 


© Damages, but by the Courſe of the Courts for many Years (as 


the Curſitor for London and Mz 1 8 , who attends, is ready to 
= certify to your Lordſhip) no teal Pledges have been found on 


| Appeals; fo that if this ſhould be judged neceflary, it may be 
the Cauſe of the Reverſal of ſeveral Judgment. 


In an Appeal of Mayhem, which is Felonice, Co. Entr. 50. 


Doe and Roe are the Bail, ſo in the Caſe of Foxe verſus Lowe, 


which Record was ſettled by your Lordſhip, and Lord Chief 


]zuſtice Eyre on an Appeal of Murder by Bill. The Conſtruc- 
tion of thoſe Words in this Writ, Qaza fecerit, &c. muſt be, 
Becauſe ſhe will, &c. which is of the Game Senſe, as Si, &e. 

and then there can be no Foundation to come here, Quia ema- 
aut 1mprovide,. os-erronice ; for then the taking Security, is 
F lubſequent to the iſſuing of this Writ. But the Plaintiff may 
find Pledges at any Time before Judgment, and for this Rea- 
bon in Sir Tho, 5 


Fon. 154. where the Appellee pleaded in Abate- 


ö went, no Pledges, and pleaded over, his Plea in Abatement was 
7 WT diſallowed. 


De Term. 8. | Michael. 1729. 201 


In an Appeal of 


Pledges only are 


nominal, ſo in an 
Appeal by Bill of 
Murder, 


Die Term. S. Michael. 1729. 


— 


the Writ notwithſtanding, if he pleaſes. So the 11 H. 4. Fil 


and in 3d. Lev. 344, 345. before the Statute of Amendmen, 


| cauſe the Life of the Appellee was never in Jeopafdy. Ani 


in Abatement. 


Pledges by the 
old Law were to 
be found on every 
Writ, 
8 
Appeal, Pledges 
are given, either 
to the King in 
Chancery, or to 
the Sheriff, 
If a Writ'of Ap- 
is in theſe 

ords, Quia fe- 
cerit, c. tho? 
Pledges are not 
found, this is no 
Falſhood, for it 
does not imply, 
that the Appel- 
lant has given Se- 
curity, but that 
he will. 


| A Writ can hes nll in Force, and not abated, as appears by the Precedent thi 
— been cited in Raſt. Entr. 46, b. for if the Writ had ut 


Matter extria- 
fick, but if it is 
a bad Writ, the 
Court 


obliged 


ſerved, 
on 


9 


diſſallowed. And in Huſſy's Caſe, 
413. Caf. 2. on Error it was adju 


find Pledges, and it was good, if the Party found Security whi 


to execute, it, If the Appellant Pledges... 5 . 
But he may if he pleaſes, and the Appellee cannot plead in Abatement, no Pledges, and has no Remedy till Julgnes 


2 Where an Order is made upon hearing Counſel of bot 
Sides, there is no Occaſion to ſerve it. 


9 G. 71, b. and Cr, % 
ged that the Sheriff migit 
the Appellant did nx 


— 


execute the Writ if he pleaſed, though 


the Writ was depending, and this anſwers the Objection, th 
no Pledges is a good Return, becauſe the Sheriff may execute 


” 
1 


7. b. (8.) Bro. Abridgm. Pledg. 8. on Appeal of Maybe 


the want of Pledges was amended after Error brought, The 
Statute of Meſiminſt. 2. relates to Abettors, where the App. 
lee is acquitted, and does not relate to Pledges, and no Enquiy 
could be had of the Abettors, if this Writ was quaſhed, be. 


this Application is not proper here, but muſt be taken Ad. 
tage of, on the Return of the Writ, by Motion, or by a Pla 


. 


58 Lord Chancellor. 


| Pledges were certainly requiſite by the old Law, and mu 
be ſo ſtill, where it is not altgred by Acts of Parliament, 


_ Pledges on this Writ are Iven in two Places, either to the 
King in Chancery, or to the Sheriff, the Writ in the Regi- 
ter is, Sz fecerit te, or Nos, &c. but this Writ is in a thit 
Form different from both, Quia, &c. but then this Obje&ion i 
to the Writ itſelf, which I do not think aſſerts a Falſhood thu 
Pledges are given, but the Eng/i/h of the Words is, Beca 
ſhe will giue, c. which is only conditional; and this Obje: 
tion, that the Writ is not agreeable to Precedent, is too ex 
to be mie here, but will be proper on the Return of tte 
Writ. The Sheriff may Return, that no Pledges are found, al 
is not obliged otherwiſe to execute the Writ, but the Writs 


ſubſiſted, the Court of King's Bench could not. have granted 
an Alias Capias, but the Sheriff may execute the Writ if be 
pleaſes, though the 2 find no Pledges, and the Appt 
lee has no Remedy till Judgment, and cannot plead it: But 
this is ſomething intrinſick to the Writ, and proper for anothet 


Court, and therefore the Petition muſt be diſmiſſed. 


De Term. S. _ Michael. 1729. 203 
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Cotton, & al. 


1 her Portion of 6000 J. repaid, and 500 l. a Year for a Join- 
ture ſettled on her for Life, purſuant to marriage Articles, with 
EZ Mr. Trefufis her former Huſband, and an Account was directed 
to be taken of the perſonal Eſtate of Mr. Trefiufis ; and a De- 
EZ cree nifi was made againſt Mr. Trefufis, an Infant, her Son-in- 
law; and when he came of Age, he was ſerved with a Sub- 
pena, to ſhew Cauſe why the Decree ſhould not be made ab- 
EZ ſolute, and he now moved, to have the Time for ſhewing Cauſe 
EZ enlarged, till Sir Hyd Cutton, and Lady Cotton put in their 
Z Anſwers to a Bill he had filed againſt them, for a Diſcovery, 
whether in Articles of Agreement between his late Father, and 


[ I her Father, which amounted to 100000/, ſhould be at her own 
ſeparate Uſe and Diſpoſal, Lady Cotton did not, in Conſideration 
thereof, agree to waive the Benefit of the former marriage 
EZ Articles. 8 5 1 


1 


Bi The Defendants inſiſted, that the Execution of a Decree 
= ouzht not to be deferred on the bare Allegations of a Bill, not 
> ſupported by any Affidavits, and that (the Decree having di- 


8 8 

3 EINE: 

| _ © 5 ; b er 
2 % FA, 3 

Wy BPR 6s 73 


on perſonal. Interrogatories, or might amend his An- 


Lord Chancellor. 


Court, for a Defendant to ſhew Cauſe why a Decree ſhould not 
de made abſolute after he comes of Age, is not fo ſacred, but 
tat in particular Caſes, and where the Matter is of Conſe- 
queence, the Court may enlarge it; it appears very probable, 
dhat there was ſuch a private Agreement, as is ſuggeſted, on Mr. 
=E Trefufis his conſenting that ſo great an Eſtate ſhould be at his 
EZ Wife's own Diſpoſal, which the Son cannot come at by this 
Decree, but only by a Diſcovery from the Anſwers of the De- 
fendants; and then he may amend his own Anſwer, and make 
F | a better Defence, and therefore after the fix Months are ex- 
pied, I enlarge the Time for three Months Nifi, 


| ; N. B. On the Defendant's coming to ſhew Cauſe the firſt 


E full 


I Trefufis, verſus Sir J. Hind Cotton, Lady Gf 113. 


| Z Lady Cotton, that her Share of the perſonal Eſtate of Mr. Craigs 


; rected an Account to be taken of the perſonal Eſtate of Mr, Tre- 
fue) he might have the Advantage of this Diſcovery before the 


The Time of fix Months, allowed by the Courſe of the 


bay of Michaelmas Term, this Order was made abſolute ; and 
= fat Time being out, and the Defendants not having put in a 


At the 


Chancellor's 


Houſe. 


IR J. Hind Cotton, and Lady Cotton filed a Bill, to have Lord Chan- 


cellor. 


Eodem die. 


The Court en- 


larged the Time 
for a Defendant 
to ſhew Cauſe, 
after he came of 
Age, why the 
Decree ſhould 
not be made ab- 
ſolute, till the 
Plaintiffs in the 
firſt Cauſe had 
put in an An- 
ſwer to a Bill of 
Diſcovery he filed 
againſt them, af - 
ter he came of - 
Age. 
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Poſt, Caf. 170. 


Ant. Caf. 39 full Anſwer, the Time was twice enlarged on Motion, quy 
Poſt. Caf. x74 uſque. | * 


75 . : 


LE © Wedneſday, Offcber the 15th. 
Caſe 114. 5 1 EY 
die, Exceptions, &c. to the Maſter's Repon. Pes 


7 1 N * 
dy 2 5 „ 0 
4 h 8 
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Chancellor's 
HFouſe. 


ac. & © Davy, verſus Seys. 


cellor. 


HE Bill was brought by Creditors againſt the Admiai- ner 
1 trator, and an Account was directed, and Coſts reſervel, Exe 

till the Account was taken; and by the Maſter's Report it a i 4 Payr 

peared, that the Defendant had Aſſets ſufficient in his Hands and 

On a Report of ſatisfy the Plaintiffs Demands ; and the Loed Chancellor decreed I Peu 
Allet, Cots are Coſts generally againſt the Defendant, without directing an lu. ſtato 
ace che Pe. quiry of Aſſets, and ſaid, that he knew no better Rule to git viſes 
fendant, and not Himſelf by, than that they proceeded on at Law, where, if te ſubje 
5 Detendant pleads Plene adminiſtravit, and the Plaintiff recover ſhou 
but Two- pence, the Court gives Judgment De Bonis propris, made 

ſi non, &c. that otherwiſe no body would ſue an Adminiſtrats, ing b 

- or Executor; and that there may be more Aſſets than appear ly © & perſo 
Cre. Ju. 229, the Maſter's Report, for the Plaintiffs might content themſcly had 
Tetv, 199 to prove ſufficient to anſwer their Demands. = ſuppe 


=_— as. Walker, verſus Meager. = Þ 
| 3 Mr. Solicitor General for the Plaintiffs. 
1 R. Meager made his Will inter al, in theſe Wok; plied 
cellor. * As to my temporal Eſtate, I do hereby charge ie ter w 
Eodem die. © ſame with the Payment of all ſuch juſt Debts as I ſhall ha- no en 
pen to owe at the Time of my Deceaſe, and alſo with the Þ Þ paid, 
veral Legacies herein after bequeathed ; then he gives ſer- © Teſta 
© ral Legacies, and particularly 300 J, to his Daughter} tin der o 
- | © taking notice that he had ſurrendered his Copyhold Er:  Inten 
= - 1 © to the Uſe of his Will, he declares it to be to the Purpots Thin 
= | © following, I deviſe all my Freehold and Copyhold Eſtate v ſecon 
my Son Thomas Meager, and his Heirs, ſubject to, 1 of Le 
chargeable with all my juſt Debts, and the ſeveral Legs tion 
by me given; and makes his Son Thomas Executor.“ AH ; ment 
on a Bill brought by the Creditors, an Account was decreed, Þ® FF 
and a Report has been made, and the Cauſe now comes ben Sec 
your Lordſhip on the Equity reſerved, and the only Queſtions Conſi 
ſince the Eſtate is not ſufficient to ſatisfy the Debts and Leg. in a C 
cies, whether the Money ariſing by the Sale of the Lands, ſhul Eſtate 
be divided equally among the Creditors. and Legatees? d, the I. 
whether the Creditors ſhall be preferred? And as in os © | 
| Jul: 


A aA 


De Term. S. Michael. 1729. 


3 


juſtice the Teſtator ought to pay his Debts in the firſt Place, ſo 
it plainly ſeems by the Will to have been his Intention, tho 
he has not declared ſo in expreſs Words. In the Beginning of 


his juſt Debts, &c. and alſo with the ſeveral Legacies,&c. which 
= Words ſeem to introduce a ſecond Charge; and this further ap- 
. pears from the Nature of the Fund he had then in view; his 
perſonal Eſtate, which was the Fund ſubjected by Law, was 
EX liable to his Debts in the firſt Place, aud when he adds another 
not chargeable by Law, he ſhews, he would have his Debts 
and Legacies paid out of this additional Fund, in the ſame Man- 
ner; then he makes his Son, whom he deviſes his Eſtate to, 
Executor likewiſe; and if he had deviſed it to him to ſell, for 
payment of Debts and Legacies, the Money would be Aſſets, 
and the Debts muſt be preferred. 2 Vern. 248, Greaves verſus 
© 7 Powel, and Beak verſus Brown, Trin. Term 1712. The Te- 
ſtator, before the Statute 6 and 7 of K. V. of fraudulent De- 


Z ſhould not be ſufficient to fatisfy, and of a Legacy of 00 J. and 
made his ſecond Son and Wife Executors. This Deviſe be- 
: rſonal Eſtate and the Value of the Land; the bond Creditors 
5 ſuppoſe the Teſtator to mean what he ought, and that he de- 


® creed the Debts to be paid in the firſt Place. 


Sb Fl 


Mr. Attorney General for the Defendant. 


plied in the firſt Place to the Payment of the Debts, the Daugh- 


e ter will be left wholly unprovided for. It is allowed, there are 


vo expreſs Words in the Will directing the Debts to be firſt 
. paid, but they would infer it to have been the Intention of the 
* © Teſtator ; Firſt, From the Order of the Words: But the Or- 


hen der of the Words has never been allowed a Rule to explain the 


r Intention of the Teſtator, which ſhould be firſt paid; for all 
Things cannot be faid together: And alſo, &c. do not imply a 

ſecondary Conſideration, as has been often adjudged in the Caſe 
aof Legatees, but that the firſt Legatee muſt abate, in Propor- 


ee” 
4. 
— 
— 
RE 


i mentioned, ſhould they have been paid in the firſt Place ? 


efor | Secondly, Becauſe the Teſtator had his whole Eſtate under 
ns 8 Con ſideration, and therefore as his perſonal Eſtate was to go 
. zn a Courſe of Adminiſtration, it is plain he defigned his real 
Eſtate ſhould go in the ſame Manner. But one muſt go, as 
che Law directs; the other, as the Will. 


the Will, he charges all his temporal Eſtate with the Payment of 


g 4 viſes, bequeathed his Lands to his ſecond Son, and his Heirs, 
ſubject to the Payment of ſuch Debts as his perſonal Eſtate 


ing before the Statute, the Debts amounted to more than the 
bad no Lien but by the Will, but Lord Harcourt ſaid, he would 
4 ſigned to be juſt, before he was charitable ; and therefore de- 


4 If this Money raiſed by the Sale of the Eſtate, ſhould be ap- 


acis tion with the ſecond: And ſuppoſe Legacies had been firſt 


Thirdly, 


1 Fern, 31. 


to ſell, the Money would have been 


Thirdly, ed if this Deviſc had WY to his Mie 


Deviſe in Fee, ſubject to, Gg. and is only an;equitable Char 


and the Executor in this Caſe can be conſidered only as a Tru, 
tee, for the Deviſe being to him in Fee, who was the eldeſt | 


Son of the Teſtator, the Lands deſcend on him, and it is ny 


a conſtant Rule to prefer Creditors ; but there are many D. 


crees that they ſhould be paid, pari paſſu, with area. he. 
cauſe, as to the Lands, the Creditor takes only by the Bouny 
of the Teſtator, and it is only a 12 to him. 1 Vern. 482, 


Though the Deviſe in Beat and Heine? 8 Caſe was befor 


the Statute, ſo that the Deviſar had a Power to defeat his Bone. 


ge 
charges all his 
temporal Eſtate 
with the Pay- 
ment of hisDebts 
and Legacies, and 


then deviſes all 


Bis Freehold and 
| Copyhold Eſtate 
to his eldeft Son 
and his Heirs, 
ſubject to his 
Debts and Lega- 
cies, and makes \ 
him Executor, 


the Mo a 
riſing by | the $ Sale 


of the — ſhall 
be firſt applied to 
the Payment of 
the Debts. 


Ant. Caſ. 61. 
Caf. 78. Poſt, 
Caf. 181. 

1 Vern. 63. 


2 Vern, 133. 
Nelſ. 8vo Rep. in Can. 202. 


Creditors of the Benefit of his Lands, yet he not having done 
ſo, the Court might think proper to conſider them in the fame. 
Manner as they would have been intitled it the Lands had de 
cended. | 


Lord Chancellor. | 


From a View of the whole Will, there appears to be 1 
Prius or Poſterius, nor which it was the Intention of the Tel. 
tator ſhould be firſt paid, the Debts, or Legacies ; but it is Plan 
he intended the one as well as the other All his Eſtate is g. 
ven to his Executors; and his Copyhold Eſtate is particulath 
ſurrendered to the Uſe of his Will, and his whole Eſtate i; 


made ſubject to Debts and Legacies, and'is given to his Exec: 


tor to enable him to pay them; fo, whether the Money arili 
by the Sale of the Lands is legal, or equitable Aﬀets, it muſt h 
conſidered as legal Aſſets, and applied in a Courſe of Adminiſts 
tion. If Ceſtuy que Truſt of an Eſtate, deviſes it to his Executor 
to be ſold for Payment of . Debts and Legacies, this is equitadk 
Aſſets, and yet it has often been decreed. to be applied in: 
Courſe of Adminiſtration. 


1 on.) Cal. 1 248. 


1 Verx. 69. 


Fr 1400 


legal Aſſets, but this's, | : 


1 Lev, 224 Na.. Fol, Rep, in Can, 88, 1j 
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Mr. Attorney General for the Plaintiff. 


H E Defendant pleaded that ſuch a Perſon not named 
I in the Bill ought to be made a Party, upon which the 
Plaintiff amended his Bill, and made him a Defendant, then 
the firſt Defendant obtained an Order for Time to anſwer, 


and then pleaded, that ſuch a one alſo, not named in the Bill, 


FF * ought to be a Party; and I humbly move your Lordſhip, 
KF | that this Plea may be ſuppreſſed, being a ſecond dilatory Plea, 
and coming in irregularly, for by the Order the Defendant had 
only Time to anſwer ; and though the Order is not for Time 
to anſwer only, but to anſwer, and a Plea has been adjudged an 
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a Plea in Bar, not of Plea in Abatement ? 


Lord Chancellor. 


Parties, he muſt ſhew who they are, and muſt give the Plain- 
tiff a good Writ : But this Plea cannot be ſuppreſſed on a Mo- 


tion, but muſt be ſet down and argued. 


Saturday, October the 25th, 


Appeals, and Re-hearings. 


William Robinſon Litton, & al', Defen- 
dants. . 55 


100 


1 PO N the Petition of the Defendant, William Robinſon 
Litton, both Cauſes came on to be reheard, and the 
Lord Chancellor was pleaſed to declare his Opinion in Favour 
= Of the Defendant, William Robinſon Litton, but offered the 
* Phintiff, if he deſired it, to rehear the Cauſes again aſſiſted 
1 r With 


. Ke oh 2 wy 5 R > 2 5 715 1 2 r pes, 2 E 7s Ax 
Rf 3 . A IS I 2 
ſſ—T.. OS PS oo ECT og OR 3 


Anſwer in Lord Strafford's Caſe, that muſt be underſtood of 
| Tf a Defendant at Law, pleads in Abatement, the want of 


Writ, but this Plea cannot be ſuppreſſed on a Motion but muſt be ſet down to 


ä 


Caſe 116. 


In Court 
Lor d 
Chancellor. 


If the Defendant 


obtains an Order 
for Time to an- 
ſwer, he may 
put in a Plea, if 
the Order is not, 
to anſwer only. 


1 Chan. Caſ. 279. 


2 Chan. Caſ. 208. 
1 Vern. 275. | 


A deni Plea of 


want of Parties, 


is not good, for 


at Law, if the 


Defendant pleads 


want of Parties, 
he muſt give the 


Plaintiff a good 


be argued, 


In Court 
Lord 
Chancellor. 
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208 
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with Judges, which the Plaintiff deſiring, it was ordered the 
Ant, Can 33- faid Cauſes ſhould come on again to be reheard on that D. 
Poſt, Caf. 120. : | Bk J 
Fortnight. | | 


Caſe 117. OO Tueſday, Offober the 28th. 


In Court 
Lord Chan. 


cellor. | S 7 affor d, verſus Berri as „ 


Mr. Solicitor General for the Plaintiff. 


3 M* Strafford by a Codicil, deviſed to Mrs. Berri, 
<A his Neice in theſe Words, I give, and bequeath all thn 
my Manſion- houſe, &c. to Mrs. Berridge, during the Tem 

ol her natural Life; alſo all my Goods, Chattels, Houſhol-. Þ © © f 
© ſtuff, Furniture, and other Things, now being, and which! the 
* at the Time of my Death ſhall be at, or in my ſaid dwellng are 
* Houſe, and the Appurtenances ; and alſo the Uſe of allmy 
© Plate during Life; he alſo deviſed to her his Coach Hors, 
© 600/. and 20 J. for Mourning', and by this Codicil Mrs, Her 
ridge claims 260 l. in Money, which was in the Houſe at the 
Death of the Teſtator. The Teſtator by firſt giving her hi 
. - Houſe for Life, ſhews what he meant by his Goods and Chat- 
tels, and ſo do the following Words, Houſhold Stuff, and Fur 
n iture; for if the Words, Goods and Chattels, are to be take 
in their full Senſe, then Houſhold Stuff and Furniture are com- 
prehended under them, and thoſe Words would be ſuperfluou, 
and in this Senſe the Title Deeds of his Eſtate, or Securit t 
for Money if they were found in the Houſe, would paß; the 
whereas it is plain he did not deſign to comprehend even the that 
Plate under theſe general Words, for he after expreſly devils 
the Uſe of it to her for Life; and the Words, Now being, Au 
which, &c. plainly ſhew, he did not deſign to give her Mo- 
ney, becauſe it would be ſo very difficult to prove, that the 
Money in the Houſe at the Time of his Death, was the iden- 
tical Money he had there when he made his Will. ; 
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Mr. Luteun ch. 


The generslsenſe The general Signification of the Words of a Will may ber- 
of theWorts be ſtrained by the Intention of the Teſtator, and other Words the, ceeithe 
refrained, by the are in COMPANY with, as appears from the Caſe of Merrylni Wu 
Teftator, and the and Willinſon, Cro. Ca. 323, and of Markham and Tuoiſdu, mov 
dn ent Which was decreed by Lord Harcourt, after it had been (pk . and 

with. to two or three Times. The Teſtator made his Will inter“ take 
By the Works, in theſe Words, All the reſt and Reſidue of my Eſtate, Cha- can | 
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the reſt and 


Tes of ny Ef, tels, real and perſonal, I give to my Wife,” * His Lordſhip& 5 


tate, Chatten, 
r and perſonal, | | creed, 2 
only the Reſidue of the Teſtator's perſonal Eſtate paſſes. | ode: = 
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creed, only the Reſidue of the perſonal Eſtate to the Wife, tho 


a Fee would have paſſed, if the Will had gone no further than 
the Word Eſtate. In this Caſe, the Teſtator, to ſhew it was 
not his Intention to' paſs every Thing the Words would extend 
to, mentions afterwards Particulars, as his Coach Horſes, and 
the Uſe of his Plate for Life, and a pecuniary Legacy of 6004. 
and though Bonds will paſs by a Grant of Omnia Bona, yet here 
by the Words Goods or other Things, only Furniture, and Things 
of the like Nature will paſs; and in the Caſe of the Biſhop of 
Salisbury and Dormer, it was adjudged by Lord Harcourt, that 
by a Deviſe of Goods, Jewels, Money, or Pictures, did not pals. 


Mr. Attorney General for the Defendant. 


It is allowed, that all the Words of this Will are general e- 
nough to take in Money, but it is ſaid, they muſt be reſtrained 
to Houſhold Goods and Furniture, becauſe if they are taken in 
the general Senſe, the Words Houſhold Stuff, and Furniture 


Jewels, Money, 


or PiQures, will 
not paſs, by aDe- 
viſe of Goods, 


are ſuperfluous; but this is the uſual Manner of wording Wills, 


after general Words, to enumerate Particulars, and may not 


we with more Reaſon ſay, Why did he uſe thoſe general Words, 


il he meant nothing by them? and that they ſhew his Intention 


to paſs more, and the Words, Other Things, ſhew he meant 


every Thing that was perſonal ; whereas the Plaintiff, by other 
h 


Things, would have him mean only, the ſame Things, and t 
Words will not comprehend the Title Deeds, for they follow 


the Eſtate, and though he may be ſuppoſed not to have meant 
Securities for Money, which are Choſes in Action, yet this 
Money was a Thing in Poſſeſſion, and actually in the Houſe at 


the Time of his Death: And the expreſs Deviſe afterwards, of 


the Uſe of the Plate to her for Life, ſhews, that he thought, 


that it would otherwiſe have paſſed to her abſolutely by the ge- 
neral Words; and theſe Words muſt fignify more than Furni- 


ture, for a Library of Books, Wine in the Cellar, &c. if any, 


would have paſſed. I agree, that where Words, which by 
themſelves would have carried the real Eſtate, are mixed with 


Words that will paſs only the perſonal Eſtate, that it is reaſo- 


nable to reſtrain their general Signification ; but what Authority 
can they produce, to reſtrain the Senſe of theſe Words, which 


all relate to a perſonal Eſtate ? The Words, Now being, And 
which, &c. they ſay ate a double Deſcription of what was to 


paſs; but J rather think, his Intention was to extend the Words, 
either to ſuch Things as he had at the Time of the making the 
Will, or at his Death, in the Houſe ; and though he had re- 
moved any of the Goods, he certainly deſigned they ſhould paſs, 
and the Money in his Houſe at the Time of his Death, ſhall be 
taken to be there, when he made his Will, unleſs the Plaintiff 
can prove it came in ſince. — 


Lord 
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Lord Chan- 


1 Vera. 103, 


— _ 21 


Lord „ 


There is an 8 that the Sheriff o on a Fieri Facias ca 
not ſeize Money, becauſe the Money is to be levied de Bonis & 
Whether Bona Catallis, but Money cannot be levied from Money: But not i 


« Call iv. trifle, the Teſtator cannot reaſonably be ſuppoſed to have mean | 


a Fieri Tan. Money by theſe Words, but only Goods of the Nature and Son 
LL A of Houſhold Goods; and the Words cannot be underſtood in 


Life, alſo all my their general Senſe, for that would take in Bonds, and Securitie; 
Goods, Chattels, 


Tlancelg Saß, for Money, which there Is no Colour to ſuppoſe the Teſtaut 


F 6 34 
— — deſigned to paſs. 
being, or which 


at the Time Death ſhall be at, or in my faid Dwelling Houſe, by theſe Words, Money in the 8 
o the Tear will ar Seorrh, * 1 Chan, Rep. 190, Ant, Cal. 6g. 


Caſe 118. Hunt, verſus Stone. 
wg oa | HE Teſtator deviſed to an Infant an Eaft-India Bondi 
WS. gg 1007, to be paid at Twenty One, or Marriage, and if th 


died before, he deviſed it over ; and theQueſtion was, Whether 
the Intereſt belonged to the Exccutor, or ſhould wait on the 
TYPE EY 


- Thi Chancellor. 


1 of anEef- The Teftator's Intention ſeems to be, that the Intereſt ſhoul 
| India Bond, tobe follow the Principal ; he does not give 100d, but a ſpecific 


id at 21, 
r ir Eaſt-India 1001. Bond. 
the Legatee died | 
before, . the Intereſt hall wat onthe Principal, nad 2 not po to the Exeeutr 


109. Fido, Oftber the Sf. 


In Court 


M 0 * I O N S. 
LV, 8 verſus Welſh. 
ia bens AN Order for the Phintif to make his Election, wa 


cellor. 


r ot obliged diſcharged on Motion, becauſe the Defendant had 
Nn pleaded the Statute of * and the Plea had not . 


Poſt. Cal. 166. Argued, 
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De Term. S. Michael. 1729. 


Saturday, November the 8th. 


A ppeals and Re-hearings. 8 


1 Charles Selby Amherſt, Eſq; Adminiſtrator 

ol Dame Margaret Strode, his late Wife, 
who was the Widow of Sir George St rode, 

> deceaſed, Plaintift. FE 

* William Robinſon Litton, Eſq; Deviſee in 


Maſcal, and James Beading field, Mort- 
gagees of the Eſtate in Queſtion, & e 
contra, Defendants. =o 


- & 22 Pee. 8 0 { 
» S 5 8 5 3 2 * nen . LIES 
r d Oe Fn t PSY R DEE IE I ALE a EIT 
8 e ME n : 8 * g Por EI ARES INEARICS 
rn eee r CS Re era Lads, 6 EIT PLE IN 


Mr. Attorney General for the Defendant, Villiam 
ET TH ESE Cauſes come before your Lordſhip to be re-heard, 
T on the Petition of Witham Robinſon Litton, whereby he 


bum, and not to the Plaintiff; Firſt, For that the Teſtator did 
not intend to give the Lady Strode the abſolute Intereſt in the 


Terms, but only to give her the fame, as a Security for the 
Tz Money due upon thoſe Mortgages. Secondly, Becauſe if it was 


* his Intention to deviſe the abſolute Intereſt in the Terms to his 
Mother, ſuch a Deviſe could not take Effect in Point of Law. 


: againſt her by the Decree of Lord Harcourt. 
i | That this was the Teſtator's Intention, appears manifeſt! 

| 3 from the whole Frame of the Will, the Deviſe to Lady Strode 
of theſe mortgaged Terms being amongſt the pecuniary Lega- 


3; be deſcribes them by the Words, All and every his Mannors, 
y, = &c. which convey the Lands in Queſtion to him, in as plain 


F |: exp reſs or ds. 


the Will of Litton Litton, Eſq; deceaſed, 
who was the only Son and Heir of the 
ſaid Sir George Strode, deceaſed, Francis 


inſiſts that the Equity of Redemption of theſe Terms belongs to 


And, Thirdly, Becauſe this Point has been already determined 


. El cles, and before the Deviſe of his Lands, and when he comes 
do deviſe his Lands to the Defendant William Robinſon Litton, 


and whe a Manner, as if the Teſtator had deviſed them by 


Caſe 120, 


In Court 
Lord Chan- 
_ cellcr, 


Sir Robert 
Raymond, 
Chief Juſt. 
of B. R. 
Mr. Juſtice 
Dentan. 


Gg This 


5 


d — 


a te 

This Intention is ſtill the more evident, if it be conſidere "= 
that the Deviſe of his real Eſtate to the Defendant William R,. Das 
Binſon Litton, is in the fame Words, as the Deviſe to the Te, thoſ 
tator's own Son, (in Caſe his. Wife had been with child of; the 


Son) and it is not to be imagined, that the Teſtator could! tors, 
intend to give theſe Lands from his own Son, to his Mother. Dev 


No Deviſe by the Teſtator of theſe Terms but as Mortgze on t 
Intereſts, could poſſibly take Effect, till the Determination a f! 
the Eſtate to Strode Strode, and the Eſtates Tail to his Sons, * T 
and the contingent Eſtates limited to George Darnelly for Lit, Þ this 
and to his Sons in Tail: And it is hardly to be imagined ihn beca 
it could ever enter into the Thoughts of the Teſtator, to giz i Tail 
his Mother a remote Intereſt in Lands, which ſhe could ney cut c 
probably either enjoy, or ſell, and to ſever ſuch long Terms af 7 beca 
one thouſand Years from the Inheritance of his Eſtate, o/, 7 Free 
in order that his Mother might have the Power of giving tien tate; 
away from his Family, to a Stranger, as the Fact has rely Þ Pow 


happened. this 
| 2 5 5 | | ders 
The Words of the Deviſe in Queſtion, are proper to con ſame 

| theſe Eſtates, as Securities, and to put his Mother in the e be de 
of the Mortgagees, and ſuch Intereſt only they muſt neceſl- ther 

rily be ſuppoſed to paſs, ſo long as any of the before-mentio- becau 

ed intermediate Eſtates, precedent to the Teſtator's Reverſo low, 
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IE 


in Fee, ſubfiſt; and there is no Reaſon to imagine that te could 
Teftator intended his Words ſhould have two different Men- tenda 
A 5 | Reco 
| 3 8 ol ſer, a 
If your Lordſhip ſhould reverſe this Decree, Dame Margar! on th 
Strode,(under whom thePlaintiff claims, and who had a Jointue not b 
beſides of 400 J. per Annum) has by the Will of her Son Li- of the 
ton Litton, Legacies to the amount of 3600 J. befides le 
Rent Charge of 100 J. per Annum thereby given to her, fr | Bu 
her Life, which is very near as ample a Provifion as he de- has de 
ed for an only Daughter, in Caſe he had left one. But if e © oaly 
Decree ſtands, then the Plaintiff in Right of his Wife, will r. Nedei 
ceive out of Litton Litton's Eſtate, four Times as much aste] 
Proviſion made by the ſaid Teſtator for an only Daughte, Þ 2 
which can never be ſuppoſed the Teſtator intended. ES 1 


But Secondly, Suppoſing it appeared never ſo plainly to b 
the Teſtator's Intent to deviſe the abſolute Intereſt in the Ter rem 
to his Mother, yet we bumbly apprehend, that ſuch a Devi both 
= cannot take Effect in Point of Law, becauſe thoſe Terms, ( ought 
3 which is the ſame Thing as to the preſent Queſtion) the Eque in Na 
of Redemption of them, would then at the Death of de] What 
Teſtator ſtand limited in the following Manner, viz. In Tru, Plant 
to attend the Free-hold, and Inheritance, ſo long as the & Fo 
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tate for Life of Strode Bedingfield, the Eſtates Tail of his Sons, 
and the contingent Eſtates for Life, and in Tail of George 
Darnelly and his Sons, ſhall laſt; and the Reſidue, after all 
thoſe Eſtates ſpent, not to attend the Inheritance, but to be for 
the Benefit of Lady Strode, her Executors and Adminiſtra- 
tors, as Terms in Groſs: And we humbly conceive that ſuch a 
Deviſt of the Remainder of Terms after Eſtates Tail is void, 
as being too remote, when ſeparate from, and not attendant 
on the Inheritance. : 5 


this Court, may be limited in the ſame Manner as the Fee, 
becauſe they may. be barred by a Recovery of the Eſtates in 


Terms indeed attendant on the Inheritance, by the Rules of 


Tail, and in Remainder-; but no Act of the Tenant in Tail could 
aut off theſe Terms, the Terms themſelves could not be barred, 
becauſe the Tenant in Tail can bar only what ariſes out of his 
PFree-hold, but theſe Terms were raiſed precedent to his Eſ- 
tate; nor the Truſts of them, for nothing puts them in the 
Power of the Tenant in Tail, but their Attendancy; but by 
this Will they are ſevered from the Reverſion: Equity conſi- 
ders the Truſt of a Term, as to the Limitations of it, in the 
= ſame Manner as a Deviſe of a Term, but a Term could not 
be deviſed in this Manner; and there is no Difference, whe- 
ther the Term was thus originally limitted, or by the Deviſe; 
becauſe the ſame Conſequences and Inconveniencies would fol- 
low, and then that might be done by two Conveyances, which 
could not by one. Suppoſe Tenant in Tail, with a Term At- 
tendant, conveys to a Purchaſer, without ſuffering a common 
© Recovery, and the Term is aſſigned in Truſt for the Purcha- 
fer, and the Tenant in Tail dies leaving Iflue, the Iflue enters 
on the Eſtate Tail, and ſuffers a common Recovery that will 
> not bar the Term, becauſe it was not attendant at the Time 
of the Recovery. 0 


But Thirdly, by the Decree in the former Cauſe, the Court 


3 has determined, that Lady Strode was intitled to the ſaid Terms, 
Only as a Security for the Mortgage Monies, by decreeing a 
= Redemption to Strode Strode. . 


Mr. Solicitor General for the Plaintiff. 
In Caſe the general Deviſe to the Defendant William Ro- 


Fbinſon Litton, and his Heirs, may be ſufficient to include the 
aid Premiſſes in Suſſex, by Vertue of the general Words, 
3 (though not expreſly mentioned) yet I humbly apprehend, that 
doch deviſes of the ſame Premiſſes in Suſſex, being conſiſtent, 
£23 ought both to ſtand, and that the Deviſe to the Defendant, is 
in Nature of a refiduary Deviſe, and therefore cannot controll 

T what he had abſolutely given his Mother before, but that the 
28 Plaintiff is intitled to the ſaid ſeveral Terms of Years abſolute- 


ly, 


A ” ” - wy, xa" : 
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ly, and the Defendant only to the Reverſion in Fee of the 
Lands in Suſſex, the Defendant having by the fame Will a ven 
large Eſtate given to him in Poſſeſſion in other Counties, Tj, 


Plaintiff and Defendant both derive their reſpective Titles unde: 


the ſame Will as voluntary Deviſees, and therefore it is highh 
reaſonable, that the fame ſhall be conſtrued in ſuch a Manner, 


as that an expreſs particular Deviſe of Lands, fully and plain. 
ly aſcertained and deſcribed, ſhall not be defeated, or inyj. 
dated by a general indefinite Clauſe, and the Words, Wheredf b 
was ſeized in Equity, &c. does not ſhew, that the Teſtai 


deſigned the N of Redemption of theſe Terms to the De. 


fendant, becauſe the legal Intereſt of moſt Patt of his Et 
ſtood limited to Truſtees, and this is not inſiſted on in th 
Pleadings, 1 


The Teſtator Litton Litton having the Remainder in Pe 
of the Eſtate in Suſſex, which was mortgaged, had undoub. 
edlv a Power to diſpoſe of the Term of a thouſand Years, and 


the Equity of Redemption thereof abſolutely, againſt every oe 


except Strode Bedingfield, who had an Eſtate for Life by the 
Will of Sir George Strode, and except the contingent Remain- 
ders created by the fame Will, if they had happened to tike 


Place, which they did not. 


As Litton Litton had ſuch a Power, he has by plain and 
expreſs Words, given theſe Terms for Years to his Mother ab- 
ſolutely, and without any Condition, or ſubje& to any Re- 
demption, ſo far as he had Power, for he directs that his Ex- 


_ ecutors ſhould pay off, and diſcharge all Mortgages, and In- 


cumbrances, laid upon his Eſtate in Suſſex, charged by the 
Teſtator's Father, and that the ſeveral Mortgage Leaſes ſhoull 
be kept on Foot, and be aſſigned to his Mother, for her ſole 


Uſe and Benefit, during the Remainder of the ſeveral Term 


in the ſaid Mortgages contained. . 


The Defendant's Conſtruction of theſe Words rejects the 


Word Sole ; for if the Terms are liable to a Redemption, ſſe 
does not hold them for her ſole Uſe and Benefit, but partly fo 
her own Benefit, partly for the Benefit of another. 


Though the Mortgagees only are directed to afſign, yet more 


than their legal Intereſt paſſed by the Aſſignments, Suppoic 
Mortgagor directs the Terms to be aſſigned to another, is the 


Aſſignee a Truſtee too? No, the Intereſt of the Mortgagot 


himſelf paſſes, as well as the legal Eſtate of the Mortgages, | 3 


and if the Teſtator has an Eſtate ſtanding out in Truſtees, B 
it not the ſame thing? Whether, he deviſes it to another, d 
directs the Truſtees to aſſign it to him for his ſole Uſe and 


Benefit: As to the Abſurdity, that the ſame Words ſhould beat 


two Meanings, the Teſtator might reaſon with himſelf, _ 
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the worſt ſhe ſhould have the 2000 J. he deſigned her indeed 
the Terms, if he could, otherwiſe the Money. 


And if it was the Intention of the Teſtator to deviſe theſe 
Terms to his Mother abſolutely, no Rule of Law or Equity, 
is broke thereby: Here is no Deviſe, or Limitation of any Term 

in Tail, or any Tendency to a Perpetuity, but only a Deviſe of 
theſe Terms for Years, which were capable of being diſpoſed 
of by Will, according to the Intereſt that the Teſtator had in 
= them; and though Sfrode Strode had ſuch an Intereſt for his 
Life, that he might redeem them by Virtue of the Will of Sir 
* George Strode, in Reſpect of ſuch Intereſt, yet Subject thereto, 
they are well deviſed to the Lady Strod, her — and 
I Adminiſtrators. 


bi cannot the denied but the Owner of the Inheritance may 
crave Terms outof it, or if there are Terms attendant on it, he may 
= ſever them from the Inheritance by Deviſe, as well as create 


= Eſtate, he may redeem them, and give them away, or direct by 
bis Will his Executors to redeem them, and aſſign them abſo- 
lutely to another; and none Who claim under his Will, can 
complain; for why ſhould it operate in 2 Favour of one De- 


les, and not of both? 


f fc& after an Eſtate Tail, that never veſted. 1 Salk. 158. 2Yern. 
„boo. Higgens verſus ; Dowler, A demiſes Lands for a long Term, 
nin Truſt, for B for Life, then to his firſt Son for the Remain- 
3 der of the Term, and in Default of Iſſue of ſuch Son, to the 
! ſecond, and other Sons of B, and for want of Iſſue Male, to 
1 5 the Daughters of B for the Remainder of the Term; when it 
= appeared thus at the firſt arguing, that no Eſtate Tail veſted, 
but was contingent to the Son, and never happened; the Re- 
* 5 mainder over to the Daughters Was adjudged good, tho' when 
„itt came out, to be an Eſtate Tail veſted in the Father, a con- 
0 3 | trary Judgment was given. But this is no Contingent execu- 
tory Deviſe of the Equity, but is a Deviſe that veſts immedi- 
de, contingent executory Deviſes by Law muſt veſt in a 
© ſhort Time, becauſe they are not alienable till they are veſted : 
If he had deviſed to her Terms out of the Inheritance, they 


© would not be contingent deviſes, though they could not take 
Effect in Poſſeſſion, but be Remainders for Years, and ſuch 


Ferpetuity, or ſuch Eſtates as could not be barred. In the 
whim of Norfolk's Caſe, 3 Chan. Caſ. 1. 1 ern. 16 3. the De- 
FE aration was of the Truſt of a Term, derived out of the Eſtate 
previous to the Limitation in Tail, and ſo could not be barred 

'F H h u by 


> new Terms, or if there are Mortgage Terms ſtanding out on his 


1 11 i not ſo clear, that the Truſt of a 'Term cannot take Ef- 


+ Limitations of Terms have been diſallowed, as would create a 


The Truſt of 2 


Term may be 

limited over af- 
ter a contingent 
Eſtate Tail, and 


is good, if the Eſ- 


tate Tail never 
veſts. 
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If TentinTan, by docking the Intail ; but here, the Deviſe is out of a Rexer. 
Remainder Re, ſion on an Eſtate Tail, and if Litton Litton had Iſſue, they 
mainder to his or Strode Strode, by ſuffering a Recovery, would have barre 
and ev . A 

ocher Son in Tal, the Reverſion, and this Intereſt created opt of it, behind the 
Remainder * Eſtates Tail g 21 $63 $23, 

the Tenant in . | 

Tail * 8 4 Ne Wy rh ge 4 | . 95 5 

Lands ſubject to Mortgage Leaſes, in oY tors to Mortgagees, ar aſiign Leaſes ; WE 
is a good Deviſe of the Equity of *s Terms, N an 1 Lg by a A. cs es hes thy - 1 
Remainder in Fee, but the Deviſe of the Equity which ariſes out of it. | wt wy the WES 


+ Tallow the Caſe Mr. Attorney General put, with this Al. 

dition, if the Purchaſer had no Notice of the Intail at the Tine 
of his Purchaſe, for then the Term will cover his Purcha 
but not becauſe it is ſevered from the Inheritance, but from: 

new Equity, that he is an innocent Purchaſer, and has got th 
Law of his Side. 1 


As to the Decree, Strode Strode's Title being under the Wil 

of Sir George Strode, Litton Litton could not deprive him d 

his Right of Redemption, in reſpect of his Eſtate for Life, bu 

the Defendant William Robinſon Litton claiming under the il 

of Litton Litton only, can have no greater Intereſt than is gin 

3 him by the ſame Will, and by the Decree of Lord Harcourt, 
4 before the ſaid Strode Strode was to redeem the ſaid Mortgage, 
x ſo as to have the ſaid Terms attendant upon his ſaid Eſtate fi 
Life, he was ordered to pay to Lady Strode, the faid ferent 

Sums advanced for her Benefit out of the Aſſets of the Teſta 


Litton Litton, and applied in diſcharging the ſaid Mortgage; 
but the ſame is not decreed to her in Lieu and Satisfaction d 
all her Intereſt in thoſe Terms, and therefore the Aſſignmem WE 
to be made, were to be ſubject to the further Direction of tit = A: 
Court, and ſuch Afſignments were drawn accordingly. B © but! 
| where the Court intended that another Mortgage, which w = <quit 
; to one Bridges upon another Eſtate, ſhould attend the Ink i © Tena 


tance, it is expreſly ordered ſo by the ſaid Decree ; and by ti and t 
Way of reaſoning, we might as well ſay, that no one is intide ? and 
to the Equity but Strode Strode, for the Decree has provided _ K Truſ 
further, and there was no Occaſion to determine this Queſii '1 
Ante Diem, eſpecially between Co-Defendants, becauſe if H 
Strode had Children, it would be at an End. 2255 2 


IE Mr. Lutwych. TE | 
The Teftator directs, that the M ortgages ſhould be paid by > ; | 


Z and diſcharged ; now if theſe are not abſolute Terms, they ], 
| be Mortgages in the Mother's Hands contrary to this exp® FE 
Y | Direction; though his Will indeed might be controlled by t, 
I . who had a prior Title. 3 

Suppoſe Litton Litton had taken up Money on theſe Mot. | ; 


| gages, could thoſe who claimed under him, have redeem 3 | 
without paying off all the Money ? then that would have |} 
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— 


f a Diſpoſition of the Equity for ſo much, and could not he as 


well diſcharge the Terms of the whole Equity? 
If the Teſtator deſigned his Mother theſe Terms as a Security, 


why did not he direct that the other Mortgages ſhould be taken 


in with the 2000 l. he deviſed to her;! ? þ 


And as to the Objection, of the fame Words paſſing two dif. 
ferent Intereſts, if Litton Litton had redeemed theſe Mortgages 


2 in his Life-time, he would have had a redeemable, and a an ir- 
Z redeemable Intereſt in him at the ſame Time. 


The general Words that follow, cannot defeat our Deviſe, 


3 no more than the ſeveral Rent-Charges granted by the Teſtator. 
Co. Elis. q, (2) if the Teſtator firſt deviſes the Fee, and hangs 
| 1 an Eſtate for Life, both Deviſes ſhall take effect. 


And this 1 is not a void Deviſe; a Term for Years cannot in- 


= deed be limited after an Eſtate Tail, and therefore, if the Te- 
= ſtator had deviſed theſe Terms to Lady Strode for Life, Re- 
Z mainder in Tail, Remainder over, the Remainder over would 
have been void; but if one has a Term for Years after an Eſ- 
tate Tail, cannot he give it away? Can a Man have an Intereſt 
that ſhall go to his Executors, which he cannot diſpoſe of? but 
= the Defendant contradicts himſelf, for he claims theſe Terms, 

and he is deceived in this Point, that he thinks, a Term after 
an Eſtate Tail, cannot be diſpoſed of. 


If Lands are de- 
viſed in Fee to 
one, and after to 
another for Life, 


both Deviſes are 


good, 


And this Severance of the Terms will not create a Perpetuity, : 


| x but is a reverſionary Intereſt, which may be barred, for the 
© equitable Intereſt in theſe Terms may be cut off by the ſeveral 


Tenants in Tail, becauſe it is incident to their ſeveral _— 
and therefore capable of their ſeveral Qualities, to be barred, &c. 
and ſo as the Recovery 3 the Eſtate, it will enlarge the 


If the Decree has determined this Queſtion, den William 
Robinſon Litton has no Right to redeem, for the Decree has 
given him 1 none. 


Mr. Juſtice 1 
It does not appear by the former Decree, that this Queſtion 


was ever determined. 


The Teſtator had rhalaty. a Power to deviſe theſe Terms, but 
from the whole Scope of the Will, I think it evident, that he 
deligned her them only as Securities. 


Sir 
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if a Daughter, ſhe was to have 5000/7. and the Defendant i 
Diſpoſal of any Part of them. 


; the Mortgages were then diſcharged as to the Mortgagees. 


in Fee. I ground my Opinion on the Intention of the Te- 


Terms to the Mother, but of the Money only, and the Equity of Redemption paſſes to C. 


certainly carries the Reverſion in Fee; for can any one imagine 


— 


_ 


Sir Robert Raymond. 


This Queſtion depends ſolely on the Conſtruction of the Wil, 
and being only a Deviſe of an Equity muſt be guided by the In. 


AL n ö rſio 
tention of the Teſtator, and I think it plainly appears he intende!i Teſta 
her only the Money. e WS coir 
. He firſt gives ſeveral Legacies out of his perſonal Eſtate, ud verſed 
then he diſpoſes of his real Eſtate, and the laſt Clauſe, 4; 5, ME longs 


tiff, h 


© = origin 


and concerning all his Mannors, Lands, &c. explains his Inter. 
tion; I do not mean that this could defeat the firſt Clauſe, if 
had been plain, but as it is obſcure, I think it may ſerve to ex- 
plain it, if the Teſtator had a Son, he was to have all his Land, 


liam Robinſon Litton the Eſtate ; he keeps all his Lands together, 
and when he wrote this laſt Clauſe, he thought he had made 10 


The Word Diſcharge, imports no more than paid off, bu 


Then he fays the Mortgages (which are material Words) (hl 
be kept on foot, and the Words For her ſole Uſe and Benefit, i 
the Teſtator intended to ſecure her only the Money, can be ap- 
plied no further, but muſt be confined to that only; and to 

ecree her the Terms would contradict the laſt Clauſe, which 


N 


he would give the Reverſion to the Defendant after ſuch Terms, 
if he had deſigned his Mother the Intereſt in the Lands, be 
would have uſed plainer Words, and have deviſed them to her 


ſtator, 

10 Lord Chancellor. = 
I ſhall conſider the Meaning of the Will itſelf, as far as In 1 : 
collect it from the Words: The Teſtator gives nothing to hs Da 2 
Mother he then had in him, but directs, that his Executor | geg 
ſhould purchaſe theſe two Terms ſtanding out; and that the7 4 . 
ſhould be aſſigned to his Mother, ſo that his Intention was, to er 
purchaſe theſe mortgaged Terms for her: All his Father's Mott- WR 
4A Tenn Tal gages were to be paid out of his perſonal Eſtate, (and conſe - on h 
fer . quently they would ſink into, or attend the Inheritance) but on h 
do Mortgages, theſe two were to be kept on foot for her ſole Uſe and Benefit, TS ang 
tbr Lib. Re. not of thoſe who were ſeized of the Inheritance, but theſe Words for 1 
re underſtood only of that Intereſt the Executors were to . | Gm 
Sons in TleMale purchaſe, During the Refidue, &c. are Words of Courſe, _ dow 
. Fee to A, and ſeized of other Lands in Fee, by his Will directs bis Exxecuror to pay off the Mortgage is | E Soil f 
Suſſex, that they ſpall be kept on foot, ond efined by the agees to bis Mocber for ber ſole Uſe and Benefit, during the Renu next 
der of the ſeveral Terms ; and as for, concerning all his Mannors, Lands, &c. which be was then ſeized of in Law, ® no 8 
Equity, or wwhich be bad Peter to give, or charge, &c. be deviſes them to C and his Heirs. This is not a Deviſe of the abſolvit | 
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is pretty odd, to conſtrue the Mother to have two diſtinct In- 
tereſts, one from the Mortgagee, that could not be barred by 
the Tenants in Tail of the Eſtate, and another out of the Re- 
EZ verſion that could; or to ſuppoſe, that by the ſame Words, the 
EZ Teſtator deſigned to give her a redeemable Eſtate, which might 
EZ continue as long as the Terms themſelves, and an irredeemable 
One, out of the Reverſion. Therefore the Decree muſt be re- 
EZ verſed, and be it adjudged, That the Equity of Redemption be- 


? | | longs to Villiam Robinſon Litton the Defendant, and that he e e vie 


affirmed in Par- 


ſhall hold the mortgaged Premiſſes abſolutely againſt the Plain- lament, after 
1 2 | 1 great Debate, by 
tiff, his Executors, and Adminiſtrators, and all claiming under 31 Lords, againt 


the faid Dame Margaret Strode deceaſed, and the Plaintiff's r 


| 1 original Bill be diſmiſſed. 
Monday, November the 1oth. 


James Clavering, Plaintiff. 


Defendants. 


Mr. Attorney General for the Plaintiff. 
AD Sir James Clavering, on the Marriage of his Son 
By Fohn, ſettled his Lands in the County of Durham in 
Truſt, to the Uſe of John for Life, Remainder to his firſt, and 
every other Son in Tail Male, Remainder to Francis Clavering 
the Defendant, for Life, Remainder to his firſt, and every other 
Son in Tail Male, Remainder to the Plaintiff in Tail Male, 
=> Remainder to John in Fee, with a Power to the ſeveral Tenants 
in Poſſeſſion, to make a Jointure. 1 


dir Jobn the Son, by Virtue of his Power, ſettled the Lands. 
out of which the Points in Queſtion ariſe, on the Defendant 
Dame Clavering, his Wife, for her Life, for her Jointure, and 
died, leaving a Son James, an Infant, of about fourteen Years of 
Age, having firſt made his Will, and thereby deviſed the Guar- 
duanſhip of his ſaid Son to the Defendant Lady Clavering, who 
during the Minority of her Son opened the Colliery of Beckley 
on her Jointure Lands. Young Sir James, the Son, died abroad 
on his Travels, before he came to the Age of twenty oneYears 

and the Defendant Sir Francis, who was next in Remainder 
for Life, entered upon the Eſtate, and continues to dig in the 
dame Mine, and has alſo made ſeveral new Pits, and has cut 
* down ſeveral Trees, and has carried away a great deal of the 
. Soil in laying a Waggon Way. Upon which, the Plaintiff, as 
next in Remainder in Tail, (the Defendant Sir Francis having 
i Sons) has filed his Bill for an Injunction to ſtay Waſte. 


Iii 


I 


„ 


Lady Clavering, and Sir Francis Clavering, 


ch 


1729-30. 


Ant. Caſ. 83. 


Caſe 121. 


In Court 


Lord Chan- 


cellor. 


Sel. Caſ. in Cane, 
79 3 8. 14 
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Prohibitions of 

Waſte lay at 

Common Law, 
againſt the Te- 
nant in Dower, 
or by the Cour- 
teſy. 
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bility, to diſtinguiſh. 


Remainder ? If it had been opened indeed at the Time of the 


mm 


1 


J ſhall firſt conſider, whether the Defendant Sir Francis ba 
a Power to dig, and open new Pits in the ſame Seam, Th, 


Soil of Durham is moſtly Coal, and if Tenant for Lik 


might carry on a Seam in this Manner, and dig, and open bu 
at his Pleaſure, it would in effect be the ſame Thing, as if | MS theL 
opened a new Mine, becauſe of the Difficulty, if not Impogg. WR 


1 ſhall next conſider this Caſe as if the Mine was opened ly We have 
young Sir James Clavering the Tenant in Tail, and has it ec 
been adjudged, that Tenant for Life in Remainder, can wort, 
and carry on a Mine fo opened, to the Prejudice of thoſe n Thi 


Settlement, we allow he might, 8 EZ: | 2 5 
But we fay, there is no Evidence that young Sir James openel WR 1 8 
the Mine, for he was not in Poſſeſſion of that Part of the Eſtat, . | 
but that it was opened by the Jointureſs, who entered in the 
Partnerſhip with one Pit for diging the Coal, and ſhe coll BR Ef | 
not treat with him as Guardian, on the Part of the Infant, fv > 5 
if it had proved a loſing Undertaking, as it was not carried u 3 5 
by the Direction of a Court of Equity, the Infant would uu "1 the d 
have been bound by it when he came of Age; he died unde WR in Pe 
Age, and before he made his Election, and ſhall ſhe now ©, WW whie 
I opened it as Guardian, to give a Right to one in Remainder, Wn Caſe 
after the Determination of her Jointure. Mo ur. 
But ſuppoſing the Defendant Sir Francis has a Right, w- a 
are proper to pray an Injunction to reſtrain him from working Infar 
a waſteful Manner, as from diging away the Pillars, whereby fant 
ſeveral Tuns of Coals are loſt, and the Workmen afraid to 9 andi 
on, and from working in an unuſual Manner Night and Di, | of th 
whereby the Vein will be ſpent in two or three YearsTime. to th 
: N „ 5 nued 
We likewiſe pray an Injunction againſt a Waggon Way it: the 
has made, by which he has carried away a great deal of the di, Lon 
and ſeveral Trees, which is Waſte in a Tenant for Life, and whe! 
that Things may be reſtored to their former Condition. laid 
Mr. Bootle, A 
Prohibitions lay at Common Law againſt the Tenant in er 
Dower, or by the Courteſy before the Statutes of Marlbridg! her « 
and Gloſter, Co. Lit. 53, b. and I do not know that a Joints Wl it do 
reſs can any more commit Waſte, than a Tenant in Dower, ul: Settl 
leſs ſhe has a Power expreſly given to her; and though Waſte, | Into 


or Trover lay in this Caſe, we have a Right to an Injunction to 
hinder Things for the Time to come, but Waſte will not lie# 


gainſt the Defendant Dame Clavering the Jointureſs, beau 
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of the intermediate Eſtate for Life of Sir Francis, nor againſt the 
Defendant Sir Francis; for the Writ muſt be brought, either 

nn che Tenet or Tenuit, but he neither is, or has been in Poſ- 
ſemon, but is taking upon him before his Time, and the Da- 
mages given in Trover, would be but a ſmall Recompence for 
W the Loſs of our Inheritance. 2 | 


J Many Hills have been levelled, and many Tonns of Earth 
carried off in making this Waggon Way, and the Ground might 
| RE have been arable before, and then it is certainly Waſte. 


== Mr. Solicitor General for the Defendants. 


SE Thechief Queſtion is, whether Lady Clavering opened this Mine, 
as Guardian, or Jointureſs? the Plaintiff has read no Evidence 
d prove ſhe opened it for herſelf, our Evidence is very ſtrong, 
that ſhe opened it by the Advice of her Son's Friends for his 
= Uſe, and Benefit; that the Books were kept in his Name, and 
EZ that on the Death of her Son, though her Jointure continued, 
BS ſhe put a Stop to the Works; ſhe was in Poſſeſſion of the 
== Eſtate in two Capacities, in one of which ſhe might lawfully 


| : pen the Mine, and not in the other; and therefore, if there 


E is no particular Evidence to the contrary, the Law will preſume 
== the did it in the rightful Manner: And tho' the Son was not 


' WEE in Poſſeflion, the opening the Mine was an Injury only to her, 
WES which ſhe could, and did diſpenſe with for his fake, So this 
WE Caſe muſt be conſidered, as if the Mine was opened by Tenant 


in Tail, but they ſay it might have turned to a loling Under- 
SZ taking, and that the Infant would not be bound by it, but 
where a Guardian acts Bona Fide with a good Proſpect for an 
WE Infant, ſhall ſhe ſuffer if any Loſs happens, and yet the In- 


: WS fant have the Advantage, if it proves a beneficial Undertaking ? 


and it is plain, the Plaintiff knew this Mine was opened in Right 
oc the Son; for on the News of his Death, he went directly 
co the Colliery, and ordered the Works (which were diſconti- 
== nued by the Order of Lady Clavering) to be carried on for 
the Benefit of the Defendant Sir Francis, who was then in 
London, and adviſed him afterwards to let it, and ſhewed him 
where a Waggon Way might be made, which has been ſince 

& laid at a great Expence, and yet now he prays an Injunction. 


As to the Law, I am far from contending, that if one Te- 
nant for Life commits Waſte, another in Remainder for Life 
may continue it; but we ſay, this Mine was opened, not in 
her own Right, but in the Right of the Tenant in Tail, and 
= it does not fignify, whether it was opened at the Time of the 
= Scttlement,- if it was open at the Time the Defendant came 
= into Poſſeſſion, 

6 Fl They 


a A 


1 ? 
eee En Wires 
WOT —— . 


e 
. 


, o . 
> 23 a 83 F4 8 4 
= - —— 0 A 3 PP. a 1 4 
Z D N 8 alen vs. ating . . * | 
ES Aa” ves — 2 < IS - — n 
FR" 1 - 9 K. r — . * * — * 
bes rs LS l Dae — N u- is 1 EVE HALL ANI Gs — - 
= 8 8 WD; — — = = A 7 | 
eee eee e e DOI 1 = 
- - COS — — — — een be rhe . S : a =_ = = 2 2 n 
— = = = — — 1 
S yo 9 


— Ou 
ccc 


2 — 


F 


bi 

„ 

4 7 

. 

— 

3 
4 „ 
13 
1 
1 
s . 
% j 
137 
> 
! 
© p. f 
1 
1 


ET 
— 


err 
— 
— 


8 


2 * " [ 872 Lal. 4 M 
Py YI * 3 * * 
BY 8 3 r N 
7 We ” „ 
* 
* [ 


ws De Tore. 8. Michael. | 1729. 


— 


— 


They ſay the Defendant can only work in the ſame pit 
but not make new ones, but their Argument will not hold 
unleſs they can prove Mines and Pits to be the ſame, ſo fat 2; 
the Mine runs, ſo far the Defendant has Poſſeſſion; but they ſay 
the whole Country is Mine, and yet complain that the Col. 
liery will be worked out in two or three Years, it is no Waſte 
either in Tenant for Life, or for Years, to purſue Mines that 
are open ; and though the Defendant muſt agree with Lady 
Clavering for a Liberty to work theſe Mines, and to come 


over the Soil, this is not Waſte. 


Their next Complaint is, that the Defendant works irregy. 


larly, but if he has a Right, though he ſhould work the Mine 
quite away, no Injunction will lye, he may fink as many Pit 
as he pleaſes, he may make the beſt Advantage of it he can; 
and if the Plaintiff could not bring Waſte, he might have 
brought an Action of Trover, and eſtabliſhed his Right to the 
Coal, and then filed his Bill for an Injunction, and not have 


| come here in the firſt Place, when the Right is fo clear again 


him, and this Injunction would oblige Sir Francis to break his 


Contracts with his Leſſees, and ſubject him to ſeveral Actions, 


It is not yet ſettled at Law, whether laying a Waggon Way 
is waſte ; but ſuppoſe it is, the real Injury in this Caſe is, only 
the taking away a few ſmall Trees ; they own it has been made 
at a great Expence, and inſtead of impoveriſhing, it will in- 
prove the Eſtate, and when the Plaintiff's Remainder takes 
Place, will be ready laid for him; whereas Injunctions are 
75 to prevent, not to cauſe Waſte ; but the Plaintiff him- 

elf firſt propoſed the making of it, and never objected to it, 
though it was fix Months in Hand, which is a Bar to him in 
Equity, though he had a Right. Dn 


Lord Chancellor. 
The Proof is expreſs, that the Plaintiff adviſed the Waggon 


Way, and ſtood ſtill, and faw it done, and diging in the Soil 


is only a Treſpaſs againſt the Tenant for Life, and I will not 
oblige them to pull down this Way, after they have laid out 
1500 J. on it, becauſe they have cut down a Tree or two, or 


carried off a little of the Soil. 


The Caſe in ſhort is this, Tenant for Life, Remainder to his 
firſt and every other Son in Tail, with ſeveral Remainders for 
Life, and in Tail, with a Power to the ſeveral Tenants in Poſ- 
ſeſſion to make a Jointure, which the firſt Tenant for Life does 
accordingly, and dies, leaving the Jointureſs Guardian to his 
Son the Tenant in Tail, and a Pit is opened during her Poſ- 
ſeſſion. 5 
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' And the firſt Queſtion is on the Fact, whether this Pit was 
opened for the Benefit of the Tenant in Tail? And there is 
ſtrong Proof, that Lady Clavering opened it as Guardian, 
and none to the contrary; and that when ſhe had News of 
her Son's Death, ſhe immediately ordered the Men to ceaſe 
from working; and the Plaintiff went to the Colliery, and 


Francis. 


> Suppoſing then the Tenant in Tail opened this Mine, the 
next Queſtion is, whether the Tenant for Life, after his Death, 
> finding it open, though it was not ſo at the Time of the Set- 
tlement, may work it, and I am of Opinion that he may. The 
EZ Caſes in Coke upon Littleton, are all of Tenants under Leaſes, 
but the Reaſon of them will hold in this Caſe; Tenant for Life 
cannot take the Lands as they were at the Time of the Settle- 
| 7 ment, the Veſture of the Lands is taken away by him that 
had a Power, and therefore he muſt have the Mine in Lieu 


3 be . 
8 0 1 o 
Fi. 
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8 


whether he can fink new Pits? and it was ſolemnly found at the 
EZ Aflizes at Wells, on an Iſſue directed out of this Court, in the 
Caſe of Helyar and Tuyford, of a Coal Mendippe Mine, to 
the Satisfaction of the Council, and of Mr. Juſtice Powel, that 
Ez Tenant for Life might dig new Pits in the ſame Seam of Coal, 
and that the opening Pits was for the Benefit of the Air, and 
ie eaſier coming at the Vein, this having been found in a long 
ſolemn Trial, and before ſo able a Judge, cannot be contro- 


verted. This is a new Caſe, and as the Plaintiff has ſet the 


Life, and he has been at a great Expence, it would be hard to 


bis Bill; therefore I will retain the Bill for a Twelvemonth, 
that he may try his Right at Law in the mean Time. 


E Mr. Lutwyche for the Defendants. | 


I hope your Lordſhip will diſmiſs their Bill, and not coun- 
tenance them ſo far as to retain it, for that would be in Effect 
to direct a Trial, whereas though the Plaintiff ſhould have a 
Verdict at Law for him, he is not intitled to any Relief in this 
Court. The laying the Waggon Way, as well as working the 
WE Colliery, has been very expenſive to the Defendant, fo that we 
bave a ſtrong Equity againſt the Plaintiff, though the Law 


r ED EL 


BE adviſed us to let the Works, which we have done, and cove- 
BE nanted with our Tenants, and would he force us now to break 


. no Right from him, | 
1 Kkk 3 


A 


And if he has a Right to the Mine, the next Queſtion is, 


þ 5 grant him an Injunction, and it would be alſo hard to diſmiſs 


our Covenants ? and your Lordſhip, by diſmiſſing the Bill, takes 


ordered the Works to be continued for the Defendant Sir 


The ſointureſe, 


and alſo Guar- 


dian to the Te- 
nant in Tail, 
opens a Mine on 
her Jointure 

Lands, for the 


Benefit of the 


Tenant in Tail; 
he dies under 

Age. Q. If the 
next Remainder- 
Man for Life can 
work the Mine, 


Le fr 


If be can, he 


may fink as many - 


new Pits in the 
ſame Seam of 


Coal as he pleaſes, 
and may work _ 


the Mine in what 
Manner he 
thinks moſt 


proper, 


Works agoing for the Defendant Sir Francis, the Tenant for 


$ ſhould go for him, becauſe he led us into this Expence, and he 
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De Term. 8. Michael. 1999. 


OR 


Articles by a 

Guardian forSale 
of Timber, have 
been carried into 
Execution by a 
Court of Equity. 


Th's Court de- 
nied an Injuction 
to ſtop the Guar- 
dian of Tenant 
in Tail, who lay 
a dying, from 
cutting Timber; 
or to give Relief, 
after his Death 
for what was cut}, 
for as Tenant in 
Tail has a Power 
over the Inheri- 
tance, ſo the 
Guardian may 
exerciſe that 
Power in what 
Manner ſhe - 
thinks moſt for 
the Benefit of the 
Minor. 


— — 


In the Caſe of Maſon verſus Maſon, the Mother was hg 
Jointureſs and Guardian, and entered into Articles for the $4 
of 1000 J. worth of Timber, and theſe Articles were carrigg 
into Execution by this Court, but ſhe had no Power by he 
Jointure, to fell Timber, 


In Savil's Caſe, the Guardian by Nurture, cut down {eye 
or eight thouſand Pounds worth of Timber, when the Tenan 
in Tail lay a dying, and I moved your Lordſhip for the nen 
in Remainder for an Injunction, and your Lordſhip denied the 
Motion, becauſe the Guardian had a Power to make what Ad. 
vantage ſhe thought proper of the Eſtate for the Infant, ay 
after the Death of the Tenant in Tail, a Bill brought by the Re. 
mainder-man, for Relief was diſmiſſed, becauſe the Tenant i 
Tail had a Power over the Inheritance, and the Guardiy 
might exerciſe that Power in any Manner ſhe thought Proper 
and the Plaintiff here is in Savil's Condition, he that is in Re. 
mainder after a Tenant in Tail, muſt be ſubject to the Pome 


of the Tenant in Tail, and what he can do, the Guardian ny | . ; 


do; and the Lands only were in Jointure to Lady Claveriy, 
for the Mine was not open at the Death of her Huſband, a. 
terwards ſhe opens the Mine for her Son, and agrees to gin 
him a Liberty to work it, the Tenant in Tail then was in hal. 
ſeſſion of the Mine, and after his Death it came in Poſſſeſſion ty 


the next in Remainder, and all we derive from the Jointurch 
is an Excuſe from Treſpaſs ; and as ſhe might have urren- 


dered to the Tenant in Tail, ſure ſhe might diſpenſe with hi 


taking Part of the Profits, 


The Court or- 
dered the Bill to 
be retained, that 
thePlaintiff, who 
was Remainder- 
Man in Tail, 
might bringTro- 
ver for the Coals 
againſt the De- 
fendant, who 
was a prior Re- 
mainder-Man 
for Life, and the 
Defendant was to 
produce the Title 
Deeds on the 


Mr. Attorney General for the Plaintiff. 


We have a Right to come into this Court, to have the Ti 
Deeds produced at the Trial, and if the Verdict goes for us, x 
ſhall be intitled to an Injunction; it is ſaid our Bill ought v 
be diſmiſſed, becauſe we encouraged the Defendant Sir Franc 
to go on with the Works, what we did was immediately up 


on the Death of young Sir James, before we had ſeen hu 


Deeds, or knew our own Title, which as ſoon as we were a. 
quainted with, we brought this Bill, and the greateſt Part of tit 
Expence the Defendant has been at, was ſince the filing of it. 


\ 


Lord Chancellor. 


It is too hard to diſmiſs the Bill on this new Point of Lan, 
and they cannot go to Trial without the Aid of this Coum, 
let the Bill therefore be diſmiſſed, as to the Waggon Wa. 
And as for the Reſidue, ler it be retained for a Twelvemontb, 


'till the Plaintiff has an Opportunity to try at Law in an AC | 
tion of Trover, to whom the Property of the Coals does be- 
long. To which End, the Defendant is to produce the Des © | 
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at the Trial, and if a Verdict goes for the Plaintiff, the Par- 
ties may reſort back; if againſt the Plaintiff, or he does no 
proceed, the Reſidue is to be diſmiſſed with Coſts. e 


Friday, November the 21ſt. Caſe 122. 


In Court 
Knowles verſus Spence. | Lord Chan- 


cellor, 
1 3 ö | Mr. Solicitor General for the Defendant. 


NAR. Knowlesthe Grand- father of the Plaintiff, mortgaged the 
2 Lands in Queſtion, to Dawſon for 138 l. and Spence the De- 
gfendant entered into Bonds with him, to ſecure the Re- payment 
of the Money, which Spence afterwards paid, and in 1676 the 
„Mortgage was aſſigned to him by Knowles and Dawſon: In 1685, 
- © Spence advanced 8 J. more, which was ſecured by the ſaid Lands, 
by an Indorſement on the Mortgage, and in 1696 Knowles de- 
1 8 7 livered Poſſeſſion to Spence, and in 1699 died, leaving a Son the 
„Pather of the Plaintiff, of full Age, who lived *till 1705, and 
.in all that Time made no Claim or Application to the Defen- 
dant, the Plaintiff, his Son, was Nineteen at the Time of his 
Death, and in 1927 filed this Bill twenty two Years after his 
Title accrued, and about thirty two Years after Spence came 
EZ firſt into Poſſeſſion: And the only Queſtion is, Whether he 
may redeem after this Diſtance of Time? | 15 


It muſt be allowed that an Equity of Redemption may be 
barred by Length of Time, as well as by a Forecloſure, or a 
> Releaſe, and in Conformity to theStatute of Limitations, Courts 
ol Equity have decreed, that twenty Years ſhall amount to a 
> Forecloſure, which is the ſame Length of Time, that by the 
Statute bars the Party of his Right of Entry, here above thirty 
Tears are lapſed, ſince the Defendant came into Poſſeſſion, and 
= tho' the Plaintiff was an Infant in 1705, when his Father died, 
his Grandfather and Father were of full Age, and under no Diſ- 
ability, and where once the Time begins, no Diſability after 
can prevent its runing on. F 
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And where the Mortgagee continues ſo long in quiet Poſſeſ- a 
. 5 * ty Years 
hon, the Law is the fame, whether he entered voluntarily, «ie: Poſleſſion, 
. 0 . . IS A r tO h 
or on an Ejectment; nay, in the firſt Caſe, the Evidence is Fauth of the 
® | ſtronger againſt the Mortgagor, that the Security is defective. er s whe 
In the Caſe of Ord verſus Heming, 1 Vern. 418. a Demurrer tes wa put in 
to a Redemption, becauſe the Mortgage was ſixty Years old, Morgager him- 


Was over-ruled, becauſe it was expreſly charged in the Bill, that — by the 
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226 De Term. S. Michael. 1729. 
the Mortgagor agreed, the Mortgagee ſhould enter, and hold 
”till he was fatisfied, and in that Caſe, Length of Time is 1, 
bar, and that being on a Demurrer, the Court might be wil. 
ling to look further into it ; but here it is not charged, thy 
Poſſeſſion was delivered to the Mortgagee, that the Mortgage 
might be paid by the Perception of the Profits: And the Di. 
ficulty of accounting is the ſame, whether the Mortgagee wy, 
put into Poſſeſſion by the Mortgagor, or by the Sheriff. 

The Value of the Eſtate, and the Eaſineſs of taking the Ac. 
count, are I allow Conſiderations of Weight in a doubtful Caſt, 
the Plaintiff ſays the Eſtate is worth 400 J. to be ſold, and 
16 J. a Year, it was valued only at 196/. when we came in. 
to Poſſeſſion; and though it may be of geat Value now, by 
our Improvements, that will not give the Plaintiff a better E. 
quity to redeem. We have made ſeveral Improvements, we 
built a Barn about twenty eight Years ago, and the Work 
men's Bills are loſt, or miſlaid; fo that we are under a Dif 
bility of proving the Sums, and the Times they were laid out, 
to have Intereſt allowed for them. 

Lord Chancellor. 
1 ſhall endeavour to come as near to the Law, and a certain 
Rule as I can ; by Law the Plaintiff is barred of his Entry, or 
Account of Profits, why ſhould Equity then act contrary to 
Law? and ſince it is neceſſary to fix a Time, no better can be 
- pitched on, than that ſettled by the Law, and therefore the Bil 
muſt be diſmiſſed. Mortgagees are ſubjected to too mary 
Hardſhips in this Court, without obliging them to account af- 
ter ſuch a Length of Time: Formerly they accounted only a 
Bailiffs for what they actually received ; now they are obliged 
to account not only for what they actually receive, but for whit 
they might have received without their wilful Default, and 
they are allowed nothing for their Care and Pains, why 
' chan. Caf. 10. ſhould the Defendant give the Plaintiff thirty two Vent 
Lluaabour for nothing? 
1 Ee N © 
| of Parties, te If a Cauſe is adjourned over, for want of Parties, and the 
ferred with the Defendant is ſerved with the Order, yet he muſt be ſerved with 
breed wih a Subpœna to hear Judgment. . TEES 
Subpœna to hear © 
Judgment. | _ i . 
Al juft Albw- The Words, All juſt Allowances, in a Decree, do not impow® 
ance in a Decree the Maſter to allow for Improvements, but the Decree mul 
the Maſter toal- particularly mention them, which it never does, unleſs the 
low forImprove- put wm ? | L 
| ments, but they Party lay before the Court, ſome Proof there have been any, 
larly mentioned, which the Court never does, valeſs the Party gives Proof of forne | 
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Wedneſday, November the 26th. 
Pleas and Demurrers. 


| ; _ Cotter verſus Layer. 


© 


Mr. Attorney General for the Defendant. 


\ /{ Rs. Layer, being firſt privately examined, ſurrendered a 
1 Copyhold in Fee, to ſuch Uſes as ſhe by any Writing, 
or by her laſt Will and Teſtament, duly atteſted in the Preſence 
ol three or more credible Witneſſes, whether ſole or Covert, 
> ſhould direct and appoint. And in 1716, ſhe, by her laſt Will, 
| Declaration, and Appointment, deviſed: the Uſe of it to Chri- 
| fopber her Huſband for his Life, Remainder to the Defendant 
her Daughter, and the Heirs of her Body. Cbriſtopher the 
> Huſband died, and Mrs. Layer, in 1724, by Articles previous 
to her Marriage with the Plaintiff, covenanted, to ſurrender the 
Premiſſes, to the Uſe of her, and the Plaintiff for their Lives, 
& Remainder to the Uſe of the Plaintiff and his Heirs. Mrs. 


=: fpecifick Performance of theſe Articles, and the Eſtate ſurrendered 
to him and his Heirs. | To this Bill the Defendant has pleaded 
in Bar, the Appointment in 1716, and demurred, as to any 
Right he claims by the Deed of 1724, becauſe of his own ſhew- 
ing he has no Title. And the Queſtion on our Plea is, Whe- 
ter the Writing in 1716, ſhall be conſidered only as an Execu- 
tion of her Power, or as a Will, which is revoked by her ſub- 


=> Feme Covert cannot make a Will, without the Conſent of her 


in Appointment. 


As to the Demurrer, it is good, becauſe the Plaintiff has not 
= ſhewed, that ſhe purſued her Power. In his original Bill he 
charged that the Articles were executed in the Preſence of two 
EZ Witneſſes, and our Demurrer to it was allowed; now he has 
EZ amended bis Bill, and left out the Number of Witneſſes. 


Mr. Solicitor General for the Plaintiff, 


= This Plea was put in to our original Bill, and over-ruled, for 
the Writing in 1716 muſt be conſidered as a laſt Will, which is 
= revoked by her Marriage, ſhe deviſes to her Huſband, the 
Words Laſt Will are mentioned, and no Uſe is limited to her 
elf; the Defendant ſays, this is an Appointment, not a Will; 
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4, 
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5 


LII 3 


Caſe 123. 
At the 


Chancellor's 


Houſe. 
Lord Chan- 
Ceellor. 


= Layer is ſince dead, and the Plaintiff has filed his Bill to have a 


ſequent Marriage; and it cannot be conſidered as a Will, for a 


> Huſband, but as Executrix ; but ſhe may execute a Power, or 


If a Feme covert 


makes an Ayp- 
pointment by 
Will, and her 
Huſband dies, 


and ſhe marries 
again, this is a 


Revocation of 
her Will, and 
Appointment, 

1 Mod, 117. 
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228 De Term. S. Michael. 1729. 
| it is an Appointment by Will, and ſo muſt have the ſame Ce. 
An Appointment remonies as a Will, and will partake of all the Qualities of 
by Will, is ſub- - - wed 4 . Tents agg 3 1 
jeg to Revoca- Will, as to be ſubject to Revocation, and the like ; as was adjudg. 
tion, 


ed on an Appointment by Will to charitable Uſes. 2 Fern, 5c). 


And as their Plea endeavours to ſet out a Title in themſelveʒ 


ſo their Demurrer is intended to ſhew we have none; in theo. 


riginal Bill, the Plaintiff only ſet out the Articles of 1724, which 
were atteſted by two Witneſſes only, without alledging that they 
were executed previous to his Marriage, or for a valuable Con. 
ſideration, and therefore the Demurrer was allowed, becauſe of 
his own ſhewing it appeared to be a voluntary defective Excel- 


tion of her Power. But by our amended Bill we charge, th 


Mrs. Layer, by Articles previous to her Marriage, covenants 


for herſelf and her Heirs to ſurrender to ſuch Uſes, theſe A. 


If the Bill is to 
have the defec- 
tive Execution of 
aà Power made 
good, the De- 
fendant cannot 
demur that the 
Plaintiff of his 
own ſhewing has 
no Title. 

The Benefit of 
a Demurrer is 
never ſaved to 
the Hearing. 
ern. 478. cont, 


Caſe 124. 


At the 


Chancellor's 


Houſe. 
Lord Chan- 
cellor. 


Eodem Die. 


ticles were obligatory on her, tho they were atteſted by tw 
Witneſſes only, ſo that her Power was not legally executed, a 


the Court would have obliged her to perform them, and we 


. 


have a Right to have them made good in Equity by the Def. 


dant, who is to be conſidered only as her Heir at Law. 


Lord Chancellor. 95 


The Defendant demurs, becauſe the Plaintiff of his om 
ſhewing has no legal Title, whereas the End of his Bill is 
Relief, and to have the defective Execution of the Power mid: 
good in Equity: Therefore the Demurrer muſt be over-ruled 
for the Benefit of it is never ſaved to the Hearing; and the Pla 


(which on his Death, was revived againſt his Executor M. 


is proper to be determined at the Hearing, and therefore let i 


ſtand for an Anſwer. 


Nightingale verſus Dodd. 
Mr. Verney. 8 


In 1715, Mr. Bohun being appointed by the Eaſt-India Com. 
pany the Governor of Bombay, made Sir Robert Nightingai, 
and Mr. Chamberlain his Agents in England, and on his Re- 
turn, filed a Bill againſt Mr. Nightingale, the Repreſentative d 


Sir Robert, and Mr. Chamberlain, for an Account of the Profit 


of his real Eſtate, and of his Remittances ; and Mr. Night! 


filed a croſs Bill againſt Mr. Chamberlain, and Mr. Bohun, is 


an Account of what Remittances had been made him to ti 
Eaſt-Indies, and both Cauſes coming on to be heard togeth® 


mutual Accounts were decreed, and the Parties to be examine! 


on Interrogatories. Purſuant to this Decree, Mr. Chamberlain 
and Mr. Bohun were examined before the Maſter ; then Mi 
Nightingale exhibits this Bill againſt Mr. Chamberlain only 


Dodi) 
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: Dodd) and the Cauſe being at Iſſue, examines Mr. Bohun as a 
EZ Witneſs, and he demurred to thoſe Interrogatories only, he had 
been examined to before the Maſter in the other Cauſes. 


A Witneſs is not to be examined to his own Intereſt, but 
may demur to the Interrogatories, on Affidavit, if he is not De- 
fendant in the Cauſe, 2 Chan. Caſ. 208, A Reverſioner de- 


1 depended upon the ſame Title, and the Demurrer was over- 
muled for want of an Affidavit, becauſe it did not appear he was 


murred to his being examined as a Witneſs, becauſe his Eſtate 


concerned in Intereſt by the Acts of the Court; and though a a2 


. WW Defendant by Anſwer muſt diſcover againſt himſelf, yet then 
t W | he has the Advice of Counſel; but it is otherwiſe when he is 
examined on Interrogatories, and he has been already examined 
odo theſe. „„ 

133 Mr. Attorney General for the Plaintiff. 
his Bill was brought by the Plaintiff, as Executor of Sir Ro- 


that his own Eſtate was ſo mixed with Sir Robert's, that he 


5 ES 


could not diſtinguiſh them; this made it neceſſary for us to ex- 


le, and Nature of them. Mr. Bohun demurrs, becauſe other 


i WE Suits are depending; he ſtates his Demurrer as a Plea, and does 


a WW not rely on the Interrogatories being bad in Law, but on Mat- 


_ 


t ter Dehors, the former Decree, and the Examination before 
the Maſter on the ſame Interrogatories, ſo his Demurrer is not 


| | bert Nightingale, for an Account of his perſonal Eſtate againſt 
Mr. Chamberlain, and is now revived againſt the Defendant 
Dodd his Executor. Mr. Chamberlain, in his Anſwer ſwore, 


E > amine many Witneſſes to Mr. Chamberlain's Dealings, the Va- 


E good in Form, and he does not demur, becauſe he is concerned 


Ein Intereſt, and though he has been examined on Interroga- 


tories as a Party in the other Cauſes, his Depoſitions cannot be 
read as Evidence againſt the Defendant in this Cauſe, becauſe 
be had no Liberty to croſs examine him, and he ought to ſhew 
>  he1s concerned in Intereſt, 


”m „Mr., inn. 


5 Insterrogatories, he could ſeldom demur, becauſe he was con- 
ofs - 


5 


Courſe of the Court to be otherwiſe. 


Lord Chancellor. 


A Defendant cannot demur to a Bill, but for Matter appear- 
ing in the Bill itſelf, but a Witneſs may demur for Matters De- 
hors to the Interrogatory, becauſe he has no other way to re- 

EDT Rr woo 255 lieve 
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| 1 be muſt make Oath of it. 


If a Witneſs could not demur for Matter extrinſick to the 


= cerned in Intereſt, but the Caſe of the Affidavit, ſhews the 


A Defendant 

can demur only 
for Matter ap- 
pearing in the 
Bill, but a Wit- 


== : : | neſs may demur, 
=> becauſe he is concerned in Intereſt, tho? it does not appear by the Interrogatory, but if it does not appear in the Cauſe, 


De Term. S. Michael. 1 729. 


Ant. Caſ. 107. 


Caſe 125. 
In Court 


Maſter of 
the Rolls. 


I — 


lieve himſelf, but by Demurrer ; but then the Facts muſt be 
verified by Affidavits: Mr. Bobun in the other Cauſes is to 
account for, and be examined, what Aſſets of Sir Robert Nigbr. 
ingale came to his Hands, yet ſure in this Cauſe he may be 


examined what Aſſets of Sir Robert came to the Hands of Mr. 
Chamberlain, and he cannot demur becauſe the Interrogatories 


are the ſame in both Cauſes, becauſe they may be proper o 
diſcover both Points, | 5 os 


| Thur ſday, November the 27th. ” 
Nightingale verſus Lockman, & Ux'. 


Mr. Attorney General for the Plaintiff, 


THIS Bill is brought by the Plaintiff, as Executor of % 


ſeph Gaſcoign Nightingale, who was Executor of $i 
Robert Nightingale, againſt the Defendant Mr. Lockman, and 


his Wife Elizabeth, Executrix of her former Huſband Mr. 


Chitty, for Payment out of his Aſſets of 5001. Eaſt India Stock 


which Sir Robert Nightingale transferred to the ſaid Mr. Chit 


ty; and the only Queſtion in this Cauſe is, Whether the Shar 


of the Defendant Elizabeth of 10000 l. which was brouzit 


before the Maſter by Sir Robert Nightingale in another Cauſe 
ſurvives to her, or is to be conſidered as Part of the Aſſets d 


Mr. Chitty ? 


And the Caſe is ſhortly this. Mr. Ralph Sheldon, hereto- 


fore Huſband to the Defendant Mrs, Lockman, on the 28th « 
February 1708, made his Will at Calcutta in the Eaſt Indi, 
and thereby gave to the Defendant Elizabeth, one third Part of 
his whole Eſtate, and the remaining two thirds, to his two Sons 
Ralph and Gilbert; and in Caſe his two Sons died under Age, 


then he gave one Half of their ſaid two Shares to the ſaid E. 
lizabeth, and the other Half to his three Siſters, Ann, Merc, 
and Winifred ; and appointed the ſaid Eliaabeth, Mr. Ruſs, 
and Mr. Freak, his Truſtees, to collect his Eſtate in the Fu} 


Indies, and to remit it to England to Sir Robert Nightingat, 


and made Sir Robert and his Wife Elizabeth Executors : Rahi 


the Son died in the Life-time of his Father, and Gilhert-the 


ſaid Ralph Sheldon the Teſtator, and to be paid their Sharss, 


Son, ſoon after his Death, under Age. In Hillary Term 1711, 
Prideau Sutton, who intermarried with the ſaid 41 Shelin, 
and the ſaid Ann, and alſo the ſaid Mercy, and Winifred er 
hibited their Bill againſt Sir Robert Nightingale, the Defen- 
dant Elizabeth, and Joſiah Chitty her then Huſband, to have # 
Diſcovery, and an Account of the Eſtate and Effects of the 


al 


— 
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28th of May 1715, the Cauſe coming to be heard 
— 5 — Lord Chancdllo! 8 his Lordſhip declared, that 
the Defendant Elizabeth, then Elizabeth Chitty, was intitled to 
two Thirds of the Eſtate of the Teſtator Ralph Sheldon, after 
Payment of his Debts, and that the other Third belonged to 


the Plaintiffs, or thoſe whom they repreſented, and ordered the 


fame to be diſtributed accordingly ; and further ordered, that 


Sir Robert Nightingale ſhould forthwith bring the Sum of 


J. before a Maſter, Part of the Teſtator's Eſtate admit- 
2 his Anſwer to be in his Hands, and the Maſter was to 
lace it out at Intereſt, on Government, or other Securities, 
for the Benefit of the Parties, to whom the ſame ſhould ap- 
pear to belong; and an Account was to be taken, and Pur- 


ſuant to this Decree, Sir Robert Nightingale brought the 


10000 J. before the Maſter. 


Mr. Cbitty was intitled 9 a Share of this 10000 J. in Right 
of his Wife, and it having been 


paid to a Maſter, it ought 


h to be conſidered as his Aﬀets, as if it had been paic 
8 him, 5 otherwiſe, the Plaintiff who is a juſt Creditor 


| ſhall have no Satisfaction ; he was intitled to this Share Os 
only in Right of his Wife, and if it had not been recovere 0 
bim in his Life-time, it would have ſurvived to her; ſo th a 
E Queſtion is, Whether the Property was not altered? A Bi 


vas brought, and a Decree made, that the Parties ſhould ac- 
count, and an expreſs Declaration, that Mrs. Chitty was intit- 


EE ld to ſuch a Share, and that ſhe ſhould be paid. accordingly; 


this is ſufficient to veſt a Property in the Huſband, but the 
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1 V is alſo directed to be placed out at Intereſt for the Be- 
B neff of the Parties, one of whom was Mr. Chitty, in Right of 
bis Wife, and this Money was paid to the Maſter in the Life- 
E time of Mr. Chifty, only till it appeared to whom it was pay- 

able, and the Caſe of Oglander verſus Baſton, 1 Vern. 396. is 
an Authority in Point, where it was adjudged, that a Sum 
of Money awarded to the Huſband, which he was intitled to 
in Right of his Wife, ſhould go to his Executor, and not ſur- 
E vive to the Wife. Another Authority is the Caſe of Packer 
E verſus Vindbam, decreed the gth of November, 2 Geo. I. Mr. 
E Packer was committed to the Fleet for marrying a Lunatick 


without Conſent of this Court ; and by an Order made on a 
Petition of the Mortgagor, her Portion of 10000 /. which ſtood 


out on a Mortgage, was paid in to a Maſter; after, by an Or- 


der of Court, Mr. Packer was diſcharged out of Cuſtody, and 
Part of this 10000 /. was to be applied to pay off the Incum- 
brances on the real Eſtate of Mr. Packer, which he was to 
ſettle to the Uſe of himſelf for Life, Remainder to his Wife 


bor Life for a Jointure, Remainder to the firſt, and every other 


5 to his Creditors, for the Payment to the Maſter was a Payment to the Huſband, tho' the Court would 


A Sum of Mo- 


ney awarded to 


the Huſband, 

which he was in 
ritled to in Right 
of his Wife, goes 


to the Executors 


of the Huſband, 
and does not ſur- 
vive to the Wife. 


The Portion of a 


Lunatick by Or- 
der of Court is 
paid in to a Ma- 


ſter, and the Huſ- 
band on making 


a Settlement, is 


to have it out, ge 
.makes no Settle- 


ment, but aſſigns 
the Money over 
to his Creditors, 
and dies, the 

Wife ſurvives, 

and dies without 
Iſſue, the Mo- 
ney was decreed 
not let him lay 


on the Money without providing for the Wife, but ſhe being dead without Iſſue, his Right ſtands here 23 
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Son of the Marriage, and upon his making ſuch Settlement, 54 th 


HFHusband had any Title to it, and tho' this was a Choſe in Ac- 


the Remainder was to be paid to Mr. Packer : And the Con. 
miſſion of Lunacy was ſuperſeded, Mr. Packer never made any 
Settlement, but aſſigned this Money to ſeveral of his Creditors 
and growing lunatick, a Commiſſion of Lunacy was after taken 
out againſt him: Mr. Packer died, and his Wife ſurvived him, 
and died without Iflue ; and the Queſtion between the Credi. 
tors of Mr. Packer, and the Repreſentatives of Mrs. Packy 
was, Whether this 100007, ſhould be conſidered as the Afﬀets of 
the Husband, or whether it ſhould ſurvive to the Wife? And 
Lord Cowper declared, that Mr. Packer not having complied 
with the Terms of the Order, by making a Settlement, the Or. 
der was quite out of the Cafe, and it ought to be conſidered x 
if no ſuch Order had been made; and that though this Court 
would not ſuffer the Husband to touch the Wife's Portion, with. 
out making a proper Settlement on her, yet the Receipt of the 
Maſter ought to be conſidered as the Receipt of the Husband, 
becauſe the Court laid hold of the Money only for the Security 
of the Wife, and that though Choſes in Action could not bea{- 
figned by Law, they might in Equity, and therefore the Wit 
being dead without Iflue, - ſo that there was no Occaſion fora 
Settlement, his Lordſhip declared it to be the Aſſets of the 
Husband to fatisfy his Creditors. There the Wife's Portion 
was brought into Court, and there was no Decree, that the 


tion, and the Husband died firſt, yet his Lordſhip confidere 
the Payment of the Money to the Maſter, as if it had been paid 
to the Wife; in which Caſe the Husband would have had an 
undoubted Right to it; here Mr. Chitty was intitled in Right 
of his Wife, and Sir Robert Nightingale might have paid i 
to him. | | We I 


Mr. Wills. 


If the Decree had expreſly directed the Share of the Wife to 
be paid to the Huſband, from that Time it would have been 
his Money, though it was not actually paid to him, by the 
Caſe of Oglander and Baſton: But they ſay, the Decree declars 
the Right to be in the Wife only, and not in the Huſband; 
dut then by Parity of Reaſoning from Packer's Caſe, as Pay- 
ment to the Maſter, was adjudged Payment to the Husband, 
ſo here, a Payment to the Maſter, ſhall be adjudged a Payme 
to the Wife, then from that Time it is no more a Choſe i 
Action, but becomes the Property of the Husband. 


Mr. Solicitor General for the Defendants. 


Though the Pulggt is a Creditor, he is only a Creditor 
Mr. Chitty, and not of the Defendant Elizabeth, who is Wt 
further accountable than ſhe has Aſſets, and the Queſtion 5 We 
whether her ſhare of this 10000/. which is not aſcertained * E 


„ 
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this Day, ſhall be accounted ſuch? The 10000 J. is only di- 
. ©” ;cAcd to be placed out at Intereſt, for the Benefit of thoſe, to 
wWnom it ſhall appear to belong; it is not directed to be paid to 
any one, 1700/. has been paid out of it to the Children of Mr. 
: = Halſey, (as Ceditors of Mr. Sheldon) the Defendant Elizabeth's 
flirt Husband, to whom ſhe was Executrix, whoſe Effects 
came into the hands of Mr, Sheldon, this Money was brought in, 
r only as Part of the Aſſets of Mr. Sheldon, for the Payment of 
bis Debts and Legacies, It is admitted, that if Money is due to 
i the Wife, andis not recovered by the Husband in his Life-time, 
d it ſurvives to her; but at Law, if Judgment is recovered b 
. Husband and Wife, in Right of the Wife, and the Husband 
dies, the Judgment ſurvives to her; and if this Decree had been 
to pay the Money to the Husband and Wife, his Repreſenta- 


but in this Caſe the Husband and Wife are only Defendants, 
and the Payment is directed to be made to the Wife only. It 
is faid that this Payment to the Maſter is Payment to the Wife, 
as in Packer's Caſe ; The Decree in that Caſe takes notice, that 
by an Order of Court, the Husband was to make a Settlement, 
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without Iſſue, his not doing it was of no Diſſervice to her, or 


the Order out of the Caſe. But if Money out at Intereſt is paid 
o the Servant of the Wife, this is a Payment to the Wife, or 
it it be paid to her Committee, which was the Caſe of Packer, 
E” there was no Cauſe in Court, but an Order on a Petition to 
pay the Money to a Maſter, who in this Inſtance was to be con- 
ddered as a ſpecial Committee for the Wife. But the Payment 
ol this 100004. cannot be conſidered as a Payment to the Wife, 
it is paid as Part of Mr. Sheldon's Aſſets, liable to his Debts and 
Legacies, and the Surpluſs only is diſtributable; it is only a 


ment either to the Plaintiffs or Defendants. 
pay Mr. Verney. 


nen Caſe. If Huſband and Wife have a Decree in Right of the 
en Wife, the Benefit of it ſurvives to the Wife, 1 Chan. Caſ. 27. 

Nenny verſus Martin, here the Husband has done no Act to 
bew his Right, and Lord Cowper's Reaſons, in the Caſe of 


| : Packer verſus Windham, make ſtrongly for us; there the Wife's 


4 
2 


i Portion was actually paid in to a Maſter, which gave the Huſ- 
—_— band an indiſputable Right to it ; but he was prevented by the 
s 1 Court from laying Hands on it, without making a Proviſion for 
F 11 the Wife and Children, but ſhe being dead without Iſſue, his 


Right 


tive would have no more Right than on a Judgment at Law; 


and it he had, though he is not legally intitled to the Wife's 
Choſes in Action, yet he is conſidered in this Court as a Pur- 
chaſer of them, as appears by many Decrees; he was bound by 
the Order to do it, but being grown lunatick, and the Wife dead 


$ his Family; though I allow indeed, that Lord Cowper put 


he | . Depoſite of ſo much of Mr.Sheldon's Aﬀets, and is not a Pay: 


This Payment to the Maſter makes no Difference in the 


If Judgment is 
recovered by Huſ. 
band and Wife, 
the Judgment 

ſurvives to the 


Wife, if theMuſs 


band dies, 


If Huſband and 
Wife have a De- 
cree in Right of 
the Wife, the 
Decree ſurvives 
to the Wife. 
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Ven Fol. nee, Right was to be conſidered as it ſtood at Law, and as if he hay R's 
in Can, 143. actual Poſſeſſion; but here, the Creditor comes while the Wife Co 

is living; and this Money remains as much unapplied, as if i in t 


was ſtill in Sir Robert's Hands. No Sum is liquidated, the that 

the Wife herſelf is intitled to, as in Packer's Caſe, fo far it re. » © 

mains a Choſe in Action, and muſt be conſidered as fo much trib 

of the Aſſets of Mr. Sheldon not diſtributed ; ſuppoſe the Hug. {Me bee 
band himſelf had applied to have had this Share paid to bin. 

the Court would have obliged him to make a Settlement, » £ acqu 
have no Proviſion from him, | | 


. 


85 Maſter of the 1 
The Queſtion is, Whether the Defendant Elizabeth's Shar 
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that 
of this 10000 J. ought to be conſidered as the Aſſets of M. an E 
Chitty ? 1 acquieſce in the Authority of Packer verſus Mind. the ] 
ham, which is founded on ſeveral ſetiled Rules of this Court, of th 
but then let us conſider whether this Cafe comes within the Mr. 
Reaſon of that: Mrs. Packer was a Lunatick, under the Care 


of this Court, whom it generally intruſts to a Committee, hut 
may take Care of them in another Manner by proviſional Order; 
ſo, in that Caſe, as Mr. Solicitor General obſerves, the Court 
committed this Part of her Eſtate to a Maſter, as to a fſpeciil 
Committee; and the Payment to him was a Payment for the Uk 
of the Lunatick, and veſted a Right in the Huſband to the Mo- 
ney, though he could not lay his Hands on it without making 
the Wife a Proviſion , but ſhe being dead without Iflue, it 
is as if no ſuch Order had been made, then ſhe being a Lu- 
natick, and the Money paid to her Committee, it is the fame 
as if ſhe had been ſane, and the Money paid to her, and the 
the Huſband would have been intitled to it: But here is 10 
Payment to the Wife, the Decree declares the Wife intitled to 
ſuch a Share, and that after the Account was taken, and the 


© after t. 


Debts paid, the Eſtate ſhould be diſtributed accordingly ; fup- W 
poſe the Decree had been, that the Share ſhould be paid to the dant, 
Huſband and Wife, if the Money was not paid till after the made 
_ Huſband's Death, ſhe would be intitled to it, as at Law ona mon ! 
Judgment, the Right ſurvives to the Wife, and the Executos Court, 
of the Huſband cannot bring a Scire Facias ; and the Caſe ſuſe We Defen 
is not the leſs ſtrong becauſe this Decree ſays it ſhall be paid 6 led ti 
Bil aging Hug. the Wife. As to the other Part of the Decree, the Court only WW” the W 
band and Wite, proviſionally directs that the Money ſhall be brought before WW” butive 
dme. det foe the Maſter ; can this be conſidered as a Payment either to the made 


Telmed 0: Huſband or Wife? No, the Court cautiouſly declares it to be 
aſter Payment of for the Benefit of the Parties, to whom it ſhall appear to belon?, WW the In 


Debts, belongs to 1 2 | | 5 

the Wife, nd Without determining who they were, but another Act of the Court, 

ſuch a Share tag | Cou rt 3 the per 
. the Plaintiffs, 1 42% | EE, 

and orders it to 33 mined, 


be diſtributed ac din ; 2 and that 10000 1. Part of the Aﬀets ſhould be brought before a Maſter to be put out at la- W ceiy ed 
tereſt for the Beneſſt if the Parties, to whom it ſhall appear to belong; this is only in Nature of an interlocu s, Bee 
Judgment, and the Wife's Share of the 10000 J. does not reſt in the Huſband, but ſurvives to the Wife. | $4 Orders 


— * 
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pe confirmed by the Court, ſo that this Decree is like an in- 
terlocutory Judgment, Quod computet, by which the Huſband 
acquires no Right ; but if he dies, the Wife muſt revive : But 
if the Sum had been liquidated by the Maſter's Report, and 
confirmed by the Court, in the Life-time of the Huſband, ſtill 
the Court would have conſidered on what Terms the Huſband 
mould have received it. But there is no Foundation to ſay, 
that this Decree, or the Payment to the Maſter, which is onl 

an Execution of the proviſional Part of it, veſts any Intereſt in 
tube Huſband; and therefore the Defendant Elizabeth's Share 


TEE ITE lo EE to On Te 


9 Friday, November the 28th. 


Ob 
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Molineaux, & Ux', verſus Bird, al 
$3 5 Collins. „ 


8 Cauſd Adulterii with the Defandant, and the Father, 
E after the Death of her Mother, intermarried with the Defen- 
dant, and by Will deviſed to her all his perſonal Eſtate, and 
made her Executrix ; the Defendant proved the Will in com- 
mon Form, and the Plaintiffs inſtituted a Suit in the ſpiritual 


| Defendant was ordered to be brought in: And the Plaintiffs 
led their Bill for Satisfaction out of Aﬀets, of 1000 J. due to 
the Wife by her Mother's Marriage Articles, and for a diſtri- 
dutive Share of the perſonal Eſtate of her Father, in Caſe he 


the made no Will, and the Defendant having prayed a Month's 


» be Time to anſwer, the Council for the Plaintiffs on Affidavit of 
ons, the Inſolvency of the Defendant the Executrix, moved the 
the Court, that ſhe might be enjoined from receiving any more of 
out be perſonal Eſtate till the Suit in the Spiritual Court was deter- 
„ ned, and to bring before a Maſter what ſhe had already re- 


Court was to paſs on that Queſtion, who had the Right to it; 
in the firſt Place, it belonged to the Creditors, and it appears, 
that ſome of them have been paid out of it, and this 10000 J. 
is only Part of the Eſtate, not the liquidated Sum to be diſ- 
tributed, that depended on the Maſter's Report which muſt 


5 k 8 
of this Money, cannot be conſidered as Part of the Aﬀets of 


re WE 559. Cal. 359. Bro, Ab. tit, Teſt, n. 11. Fitz, Ab. tit. Ex. n. 109. Poſt, Caf. 200. Syoinb, part 6. 


* Rs. Molineaux's Mother was divorced from her Huſband 


Court, to ſet afide this Will; and the Probate granted to the 


1 Vern. 161. 


2 Hern. 190, 7 ꝛ 


68, 401, 501. 
1 Chan. Caſ. 41, 
181,189. AInſt. 
86, 87. 


5 5 
Suppl. to entau. 


310. Swinb, 


n. 13. Moor. 


ſect. 7. N. 7. 


Caſe 126. 


In Court 
Lord Chan- 
cellor. 


ovoy ip ved, and ſaid, that Lord Harcourt had frequently made ſuch: - 


; . Orders on a Certificate only, that the Bill was filed. 
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This Court will 
grant an Injunc- 
tion to the Ex- 
ecutor from re- 


ceiving the Aſ- 


ſets before An- 
ſwer, when a 
Suit is depending 
in the ſpiritual 
Court to ſet aſide 
the Will, becauſe 
that Court can- 
not impound the 
Effects pendente 
Lite. 


Poſt. Caſ. 171. 


Caſe 127. 


In Court 
Lord 


Chancellor. 


Eodem die. 


o 
a 
x 
FA 


De Term. S. Michael. 1729. f 
bh . Co 
Gb Lord Chancellor. 3 bef 
I do not think that the Defendant, being to ſet ont an Ac. f ane 
count, has affected any Delay; but why ſhould not I take ( ! N 
to ſecure the Effects before Anſwer, (as I grant Injuncton > 4 


to ſtay Waſte, on a Certificate of the Bills being filed) ſince 
Suit is depending in the ſpiritual Court to ſet aſide the Wil 
and that it was adjudged by the Delegates, in the Caſe of Pi 
and Andrews, that the ſpiritual Court cannot impound the 4; 
ſets Pendente Lite; fo let an Injunction go, to reſtrain the D. 
fendant from receiving any of the Effects, till Anſwer, and fy. 
ther Order, but not till the Suit in the ſpiritual Court 
determined. | 8 | 


Treacle verſus Harris. 


HE Infant by her Prochein Amy, brought this Bil 
| gainſt the Defendant Mr. Harris, for an Account, al 
to remove him from the Guardianſhip, 'The Prochein Any 
and the Defendant Mr. Harris, were appointed Guardians to h 


Infant, by the Will of her Father. The Defendant, who ms 5 
very poor, married her when ſhe was about nine Years old, t : 
his own Son, a Boy of Fifteen ; ſhe had an Eſtate in Land 8 
about 60. a Year, and 1000/. in Money: The Defendan; i 2 
Obedience to an Order, produced her this Day in open Con frye 


Two are ap- 
pointed Guar- 
dians by Will, 
one marries the 
Ward at nine 
Vears of Age to 
bis own Son of 
15, the Court 
delivered the 
Child to the o- 
ther Guardian, 
till ſhe came to 
the Age of Con- 
ſent, but would 
not commit the 
Guardian becauſe 
he was not ap- 
pointed under the 
great Seal, but 
being in Court, 
obliged him to 
enter into a Re- 
cognizance to 
appear in the 
King's Bench, 
to any Informa- 
tion ſhould be 


filed againſt him. 


and the Lord Chancellor ordered, that ſhe ſhould be deliver! 
the next Day, at ſuch a Time and Place, (for he would u 
order her then to be delivered in Court, to prevent any Diſt 
bance, for the Child wept ſorely, when ſhe found ſhe wat 
be parted from her Husband) to her Clerk in Court, to be& 
livered over by him to the Prochein Amy, who was then int 
Country, the other Guardian, who had not misbehaved him 


| and his Lordſhip declared, that ſince the Marria 6 was v oidall, | , 
he was reſolved to keep the Parties aſunder till the Wife an 


to the Age of twelve Years; but if ſhe then conſented to h 
Marriage, and would go to her Husband, it was not in his Poe 2 
to hinder her, but he would not make it Part of the Or 
that the Husband ſhould not viſit her, till he ſaw how he 
haved himſelf, and that he would not commit the Guarda, 
though he had been guilry of a groſs Treachery, becauſe he wi 1 
not appointed under the Great Seal; for every Crime puniſh" 
by Law, was not to be puniſſied by that Court, but only ( 
tempts; but as he was in Court, he ſhould enter into his o 
Recognizance of 1001. before a Maſter, to appear to any Inv 
mation ſhould. be filed againſt him and his Wife, by the Au 
ney General, and that though it was not reaſonable that the l 
fant's Eſtate thould be at the Charge of that Application, id + | 
he would not order the Defendants to pay the Coſts, for Ws 

| | ha Col 


W 


— 
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Court of B. R. if they were found guilty on the Information, 
before they ſet a Fine, would ſend the Parties to agree together, 
and if they did not, would conſider it in their Fine. 


*I] he Council for the Infant would have had the Child delivered 
to the Serjeant at Arms, till the Prochein Amy came to Town, 
and ſaid, that ſuch Orders had been often made; but the Lord 
Chancellor would make no ſuch Order, and aſked, who would 
pay him: 5 


Anonymus. . 


R. Solicitor General moved for a Subpœna returnable im- In Court 
: : 1 5 Lord Chan- 
VI mediate againſt Mr. Huggins, (who was committed to eller. 
Newgate for Murder, of which he was indicted, - and a ſpecial Eodem die. 
Verdict found, but not yet argued) and that Service of it on the 
> Turnkey, or Keeper of Newgate, might be good Service, be- 
e 7 cavſe his Servant had denied them Acceſs to him. 1 


Lord Chancellor. 


o No Proceſs can be ſerved on a Priſoner commited at the Suit 15: Chancettor, | 
ai of the Crown, without Leave, though if he once appears, you C neff gers - 


0, % may go on againſt him; but as I am one of the Commiſſioners Oer and Ter- 
TS © miner, gave ave 


0 of Oyer and Terminer, before whom he was tried, I will make tors: Mr, Hug- 
nt, WE an Order, that the Keeper of Newgate ſhall admit you in, to pant, be wa 


AY 1 | 74 in Confinement 
a ſerve the Proceſs on Mr. Huggins. n We he 
weed RE Murder, of 


which he Was indicted at the Old Baily, and a ſpecial Verdict found. 


Mi hurſday, December the 4th. 5 
e 7 2 e 5 Caſe 129. 
MOTIONS Ari 


Chancellor's 
| | 5 we | 
= e | Maſterofthe 


ENANT for Life, without Impeachment of Waſte, 
1 Remainderto his fiſt, and every other Son in Tail, be- 
= comes a Bankrupt, and a Commiſſion is taken out againſt him, 
aud the Commiffionets ſell his Eftate to the Defendant, againſt 

= Whom the Son of the Bankrupt, on Certificate of his Bill being 
BE filed, and Affidavit, obtains an Injunction to ſtay Waſte, which 
upon coming in of the Anſwer was to be diſſolved Niſi, and the 
FPlbiintiff ſhewed for Cauſe, that he, as Tenant in Tail, had a 
ES Night to injoin any one from committing Waſte, but the Tenant 
bos Life himſelf, and even him in a Court of Equity, from pull- 
1 8 ing 


_ 


* 
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ing down the Manſion Houſe, or cutting down Timber orna- 


If a Stranger cuts 
down Timber, or 
commits waſte, 
it belongs to the 
Tenant for Life 
without Im- 
peachment of 
Waſte, and not 
to the Tenant in 
'Tail, or in Fee, 


in Remainder, 


Caſe 130. 
At the 


Chancellor's 
Houſe, 


Mafterof the | 


Rolls. 
Eodem die. 
An Anſwer of 
two Defendants 
underwrit ju- 
rat', was ſup- 
preſſed on a Mo- 


tion for Irregu- 
larity, 


Caſe 131. 


At the 
Chancellor's 
Houſe. 
Maſter of 
the Rolls. 
Eodem die. 
A Sequeſtration, 
which is a kind 
of a Suſpenſion, 


- Nifi, Sc. was 


granted againſt 
the Warden of 
the Fleet, for not 


_ anſwering, 


No Attachment 
lies againft him 
becauſe he is 
ſuppoſed to be 
always in Court, 
and tho? it is di- 
rected to the She- 
riff, the Body 
when brought in, 
is turned over to 
the Fleet, 


mental to it, though he has a Power by Law. 


Maſter of the Rolls. 


The Injunction muſt be continued as to pulling down the 


Manſion. Houſe, or cutting down the Timber ornamental to it; 
but diſſolved, as to cutting of Timber generally, for though 
there have been great Variety of Opinions formerly, it is now 
ſettled at Law, that if a Stranger cut down Timber, or com- 
mit any other Waſte, it belongs to the Tenant for Life, who 
is diſpuniſhable of Waſte, and not to the Remainder-man in 
Tail, or in Fee. of e 


Anonymus. 


THE Joint, and ſeveral Anſwer of two Defendants, was 
| on Motion. ſuppreſſed for Irregularity, becauſe it was 
underwrit, Jurat', and not Jurati, or Ambo jurati : And the 


Maſter of the Rolls faid, he had known ſuch an Anſwer ad | 


judged irregular, 


Anonymus. 
A Sequeſtration, Niſi, &c. was moved for againſt Mr. Gan- 
Biere, the Warden of the Fleet, for not putting in his 
Anſwer. EO 


Maſter of the Rolls. 


It is common to ſuſpend Clerks of Courts, and the Wardens 
of the Fleet. The Warden of the Fleet attends this Court, and 
the Court of Exchequer by two Deputies, and therefore no 


Attachment will lie againſt him, becauſe he is ſuppoſed to be 


always perſonally in Court, but he cannot be ſued by Bill in 
either Court, but only in the Common Pleas, where if he will 
not appear, they forejudge him his Office. The Attachment 


is directed to the Sheriff, but when he brings in the Body, the 


Priſoner is turned over to the Feet. Take your Order for a 
Sequeſtration, which is a kind of a Suſpenſion, Niſi. FP 


Warden will not appear, they forejudge him his Office. 


1 8 Friday, 


<4 
- x 


8 P 7 2 8 9 . 2 4 4 2 4 * R TO 8 * 1 2 — lou * . 
l F | 4 2 . 25 9 R ä 9 * 4. a ; EL Set ES VT 
- . 8 < q "AY OF . As. 0 8 I DE TER ITE To STS YH c ** 2 * * 8 r ern Cs Hh ES BI A Fs Ee ee IIS a ELIT * =? " 2 r IS on es 8 

" _ 2 9 A oy + * — FRY N * ä 2 n th Fl _ IT, 4 Ate ee TOUT 7 OE A PET NON 4 PT ZW I 2 5 7 > J Cl ths SSI TOTS WT; er EO SIGN, — 82 2 rn 0 ry 2 Lf nn e IE Ee 3G CRT n n SR 9 e 5 %Y vs Ar 5 

n 2 Ne 2 Sz > n JO FE ED LIN MU ERR MINDY (TENN OO TN IS RE SO GE EOS LT n * Fr TORS ING oy r * 2 ER K N r 0 =" TI) ** FE g 6 a 8 . Io k — n N . FEST FS Oye 3 Ka 1 * FO? n } 257 F COPS. A 2 e 1 2 LY 9 r - * HE, 65" = 3 7? = 3 ES, 8 TFT Fd 2 It; EIS 22 By 42 n 13 5 q 
DS WE S 9 n * T2 SORES SIR Ret, FECT a . AY a * 9 F RWWA ar N 8 A . ˙ ꝗm ù ; 8 45 n P N r PRE 7 * e 2 , UII n Ck hd Beg I oe IT ER FI Rn ACTS ͤ ĩͤ  n Bhe 1 £ * 
— „ . Nen = n PLA CC MV FA7ESCCTCCCTCCCCCCCC c e R ot. ICE CE Te) SIN ; n ; | => © ods . 7 , . ents, Chad rb APD 2 5 . S TA PEOTIST hi lt Es” 69 e A FER r „ * £ 
R 2 ” A 18 8 l * * * > FX F IL 8 . 2 * I 7 * * r. * oy y 1 4 ns. * by N 5 2 + - 19 5 * As w GS 9 <% PE” - "ye n 77 1 n OE — 1 ne 2 * - Av . * Ja Wo Sts > 3 * Pb 1} 4 * * = [ <> — — 2 8 4 
T. ĩᷣ v ĩͤ c ĩ ek Io i 2 d d Io TOI Eo DS, e „EFV . FW OO RIGS h: ee I ß d d e ES an V | - 
* : 1 5 R ISS: N 8 Ss As OE STS ISS 8 * W „„ ²˙ FITS SIRE IR: ä ns een * N ee N r N S © ths N 7 * * r 4 * N , * 1 * K 
2 4 * . 5 6 1 q wr 


—_— 


De Term. S. Michael. 1729. 239 


». Eo 


Friday, December the 5th. 

ab e Caſe 132. 
eals an | Arch 

Ap P 4 Is . d Rehearings. Chancellor's | | 4 

= - _— 5 re 1 

| „ ord Chan- 1 

Mayew verſus Copping. © &  celtor, 


Mr. Solicitor General for the Defendant. . - 2 


Is is an Appeal from a Decree of the Maſter of the . 1 1 
Rolls, and the only Queſtion is, Whether a Mortgagee, SE il 


who is alſo a Creditor by Bond, ſhall forecloſe the voluntary 

Aſſignee of the Heir at Law, unleſs he pay the Money due on 

the Bond? The Mortgagor himſelf might redeem paying only A 
= the mortgage Money, unleſs it was agreed that the Mortgage . 1 
= ſhould ſtand as a Security for the Money due on the Bond; the ET =_ 


Heir indeed muſt pay both, not becauſe the Bond is a real Lien f nn . Y 
on the Eftate, but to prevent a Circuity of Action, becauſe the reacem with out in 
| E Equity of Redemption is Aſſets in Equity by Deſcent, but if P2TgreMon: i 
: the Heir conveys away the Lands before a Bill is filed, or an M os " 
E Ation commenced againſt him, (and it does not appear that "© 1 
this Bill was brought before the Alienation of the Heir) to a 1 
= Purchaſer, by the 4 and 5 of V. 3. the Purchaſer is not liable, 9 
= but only the Heir, and ſo if he makes a voluntary Conveyance, © 
E the Heir only muſt anſwer ; but here the Heir is not brought | 
to a Hearing, and it does not appear that he is inſolvent, and 8 
, the Plaintiff ought to receive no further Help than the Statute 9 
is gives him, and this Aſſignment cannot be within the Statute of ill 
E Ehkz, for it cannot be ſaid to be made to defraud his Creditors, Ml 
but his Father's, and before the 4 and 5 of W. and M. tho' a 6 
Man bound himſelf and his Heirs in a Bond, he might defeat | 


© his Creditors by a voluntary Deviſe of the Lands. 


3 A n 
. heb — 


od Lord Chancellor. — 


be RE Suppoſe before the Statute, one ſued the Heir on a Bond, A wuntay Af. 
in and he pleaded an Alienation before the Action was brought, fen<eof theHeir 
vil and produced a voluntary Conveyance in Evidence, would not dem s Mortgage 
ent the Jury have found that to be fraudulent? and the Statute of himſelf, without 
the WE QEkz. makes ſuch Conveyances void, the Obligor himſelf be- Bebe oF e 
x3 WW fore the Statute might deviſe the Lands, becauſe they were not Mongee. A 
bound in his Hands; and this is a Mortgage in Fee, ſo the E- — 
quity of Redemption is not Aſſets at Law, but in Equity only 
dhe Mortgage files a Bill of Forecloſure, which muſt be con- 
© idered in the ſame Manner as to the Heir, as if he had brought 
4 a Bill to redeem, which he could not have done without paying 
day, . off both Debts : The Heir has transfered his Right without 
2 Conſideration ; Is not ſuch an Aſſignment fraudulent ? The 


Ooo Defendant 


ay + 2a S 
£ r 
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Defendant is not an Alienee at Law, the Plaintiff comes into this it; 

Court to get nothing from him, and he cannot redeem but : 
3 Yes a ecu 
5 on the ſame Terms with the Heir, ſo the Decree muſt be os 
q reverſed. | | . tha 
F a Yen, 44, 61, 5 ey 55 ly : 
277, $93, 69. N. B. The Maſter of the Rolls decreed the Defendant to re. 


x Chan, Caf. 97. deem, on paying the mortgage Money only, becauſe the Plain. E: ch 
1 Vern. 244, 245, ,* SO n - On 
174. 3 Fall. 64. tiff had not made a Caſe of it, or inſiſted on the Statute, 5 


Thurſday, December the 11th. 
Cale 13 * | | 


At — 1 Canning verſus Canning . 


Mr. Solicitor General for the Plaintiffs. 


X AR. Canning made his Will, inter af in theſe Word 
All the reſt, Reſidue, and Remainder of my Meſſi- 
ages, Lands, Tenements, or Hereditaments, whatſoever and 
* whereſoever unbequeathed, after my juſt Debts, Legacie, 
© and Funeral Expences are fully ſatisfied and paid; I give to 
my Executors, in Truſt for my Daughters.” And the Que 
tion is, Whether theſe Words paſs an Eſtate in Fee, or fir 
Life) only to the Executors ? 


As the Teſtator had a Power, ſo it appears to be his Inten- 
tion to paſs the Fee, which is the Rule to conſtrue Wills by, 
and is the Reaſon, why a Deviſe to a Man for ever has been 

taken to be a Deviſe of thelnheritance, and the Intention is tobe 
gathered, not from one Clauſe only, but from the whole Wil, 
the Teſtator plainly deſigned to make a full Diſpoſition of hs 
whole Eſtate ; he conſiders his eldeſt Son and Heir at Law in 
the firſt Place, and he deviſes a Meſſuage, called the Royal O4i, 
to him and his Heirs, and thirty Pounds a Year for his Life, b 
be paid him by his Executors out of the Lands of Upprr 
Ilington in Warwickſhire, (the Eſtate in Queſtion) then be 
bequeaths ſeveral pecuniary Legacies, next he deviſes certall 
Lands to his Wife for Life, Remainder over in Fee, and then 
comes the Clauſe in Queſtion, 


A Reverſion in Fee may undoubtedly paſs by the Word He 
reditament, and a Fee may paſs from Circumſtances, and tht 
Teſtator, by making a particular Proviſion for his Heir, ſhew 
what he deſigned he ſhould have, and where there is a geſe 
ral Deviſe to Executors for a particular Purpoſe, ſuch an E. 


If « bent n tate muſt be conſtrued to paſs to them, as will enable them i SC 
—_— execute that Purpoſe ; and where the Eſtate is loaded with! . 
that Pate, de perpetual Charge, or Annuities, it muſt continue as long as Us Inher 


therearenoexpre@ Burthen, though they are no expreſs Words to paſs the Inh 
Words to paſs | ritan'h ] 28 
the Inheritance. . ; 3 . 


u- 
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the Reverſion in Fee would have paſſed. 1 Salk. 234. Caſ. 13. 
cob verſus Rawlinſon. 1 Lutwych 75 5. Norton verſus Lad. A 
Deviſe to A for Life, the whole Remainder to B, if he ſur- 
E vives A, if not, then the whole Remainder and Reverſion of 
all the faid Lands to my Siſters, and their Heirs'; it was adjudg- 
ed that B took a Fee: Here all the Remainder, &c. unbe- 


: 7 of Hopewell verſus Ackland, 1 Salk. 239. the Court were of 


: not before diſpoſed of; here the Words are, Whatſoever and 
Vubereſoever unbequeathed. 8 55 os 


__ 
„ 
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ritance, this Deviſe cannot determine with the Liſe of the Ex- 

ecutors, becauſe the Annuity to be paid out of it to the Son 

may laſt longer, and his Intention further appears from hence; 

that though his Heir ſurvived his Executors, he gives him on- 

ly 30 J. a Year for Life out of them, and if the Eſtate is not 

to determine with the Life of the Executors, they can have no „, _. 
other Intereſt but a Fee, and the Book Caſes are full of Re- 59! 20 


ſolutions of this Kind. . 853, Cal 


A Deviſe of Lands paying ſuch a Sum, as ſuppoſe 5 /. on 
the Death of the Teſtator, is a Deviſe in Fee, becauſe the 
Deviſee may die before Quarter-Day ; and ſo poflibly by 
another Conſtruction he might be a loſer. 2 Salk. 685. Smyth 
verſus Tindal, the Court held the Deviſe to Margaret a Fee, 
becauſe it was ſubject to a perpetual Charge. 


But the Words themſelves will carry the Inheritance, Here- : 1 
ditament is a more extenſive Word, and more clearly com- N 9 

prizes the Inheritance than the Word Eſtate; and in 3 Mod. | 3 | 
229. Willows verſus Lydcot, Mr. Juſtice Powel was of Opini- - . 
on, that the Word Hereditaments imported the Inheritance; | | = 
and if he had deviſed the Inheritance not before diſpoſed of, | i 
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queathed is the ſame as the whole Remainder; and in the Caſe 


Opinion, a Fee would paſs by the Words Whatſoever I have 
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Mr. Abney. 


"Theſe Words paſs the Fee, which appears, firſt from the 
Word Hereditaments. Co. Lit. 6. a Hereditament is the largeſt | 
Word of all in that kind, for whatſoever is an Hereditament, 
may be inherited be it corporeal, or incorporeal, real, perſonal, 
or mixt: But in Hob. 2. Cal. 2. Widlake verſus Harding, I do z, 388. 
give and bequeath unto my Couſin and her Aſſigns my now 1218. Cal. ar. 
Dwelling-houſe, with all the Lands belonging to it, for the 
Term o ninety nine Years; and my faid Couſin ſhall have my 
Inheritance, if the Law will allow it; it was adjudged the 
Couſin took a Fee, by the Word Inheritance. Or 


- Secondly, from the Words, All the Refidue and Remainder, 
Ke. all the reſt of my Eſtate would plainly have conveyed the 
Inheritance, and we think theſe Words are as full and ſignifi- 
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Cro. Elia. 744, 
(22. 


and remaining Part of his Eſtate he deviſed to his three Grand. 


ception, the Reverſion in Fee would have paſſed by theſe 
Words. Es = 1 


Fee of the Meſſuage in Queſtion, and of divers other Meſſuages 


and thereby deviſed his Houſes in the other Pariſhes to divers 
charitable Uſes, and then deviſed to Edward Harris, and Mary 
his Wife, the Meſſuage in Queſtion, for their Lives; and then 
in the following Clauſe, the better to enable his Wife to pay b 


ſigns for ever; and Judgment was given in B. R. that the Re- 
verſion did not paſs, but that was reverſed unanimouſly in the 


Houſe, as an Hereditament not diſpoſed of ; and here the 


land being ſeized in Fee of the Lands in Queſtion, deviſed an 
Annuity to Hin Fee; Item, he deviſed his Mannor of Buchnal 
to A and his Heirs; Item, he deviſed all his Lands, Tenements, 


| Chattels, Money and Debts, and whatſoever he had not before 


— 


cant, 2 Vern, 564, Murry: verſus Wiſe, Nott deviſed to his 
Daughter 50/. and all the reſt and Reſidue of his real and per. 
ſonal Eſtate to his Wife. The Wife took a Fee. Alleys 28. 
Wheeler verſus Waldron, - A having a Mannor, and other Lang; 
in Somerſetſhire, deviſed the Mannor to B, for fix Years, and 
Part of the other Lands to C, in Fee, and then came this Clayp 
And the reſt of my Lands in Somerſetſhire, or elſewhere, ] vine | 
to my Brother; and it was adjudged that by the Word (Reſt) 
the Reverſion in Fee of the Mannor paſſed, as well as the Lang: 
not deviſed before, 3 Mod. 228. Hyley verſus Hyley, all reſt 
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Sons, equally to be divided amongſt them, that only excepted 
which he had given to Peter, Charles, and John, and to the 
Heirs of their Bodies; it was adjudged, that without the Ex. 


Thirdly, from. the Words Mbatſoever, and whereſoever un- 
© bequeathed, after my juſt Debts and Legacies, and funeral Ex. 
* pences are fully paid, and ſatisfied, 2 YVentr. 28 5. 3 Mod. 229. 
Carthew 50. Willows verſus Lydcot. William Shelton ſeized in 


in the Pariſh of St. Martins, and other Pariſhes, made his Wil, 


Legacies, he deviſcd all his Meſſuages, Lands, Tenements, and 
Hereditaments whatſoever within the Kingdom of England, 
(not above diſpoſed of) to have and to hold to her and her A- 


Exchequer Chamber, becauſe there were Words in the Deviſe 
to the Teſtators Wife that would carry the Reverſion of this 


Words Whatſoever, and Whereſoever unbequeathed are of the 
ſame Import. 1 Salk. 239. Hopewell verſus Ackland. John Ack- 


and Hereditaments, to A; Item, he deviſed all his Goods and 


diſpoſed of, to the ſaid A, he paying his Debts and Legacies, 
and made A his Executor, and per Trevor Chief Juſtice, by the 
concluding Words, And whatſoever I have not before diſpoſed if, 
an Eſtate in Fee will paſs, and this is further inforced by the 
following Words, He paying, &c. and by the. Annuity to H 
in Fee, here the perſonal Eſtate is not ſufficient to pay the 
Debts and Legacies, and where Lands are deviſed for the Piy- 
ment of Debts, or Portions, a Fee will paſs by Words os 
wou 
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would not otherwiſe carry it. Co. Lit. g. b. If a Man deviſes 
twenty Ares to another, and that he ſhall pay to his Executors 
101. the Deviſee has a Fee ſimple, 6 Co. 16. a, Colyer's Caſe. 
A Man deviſed Part of. his Lands to his Daughter, and other 
Part to his Wife for Life, with he Profits of which ſhe was to 
educate her Daughter; and that after her Death it ſhould re- 
main to his Brother, paying 20s. to one, and other ſmall Sums, 
amounting in the whole io 4.55. and the yearly Value of the Lands 
was 31. and it was adjudged that the Brother had a Fee, 1 Vern. 
104, where Lands are deviſed to pay Debts and Legacies out of 
the Rents and Profits, the Lands may be ſold, otherwiſe, if 
4 they are to be paid out of the annual Rents and Profits, and it 
zs a Rule in Equity, that where Lands are given generally to 
E Truſtees, without mentioning for what Eſtate, they ſhall be 
taken to have ſuch an Eſtate, as will enable them to execute the 
E Truſt: Now, an Annuity is to be paid out of this Eſtate, which 
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7 * As to the Words, After my juſt Debts, &c. The Words to 
LY be fure muſt have ſuch a Conſtruction put on them, that the 


Mr. Yates for the Defendant. | 


W 
- 25 1 A We 2 2 724 75 2 
7 c IR, 
W 


* 9 * A 
2 
Wk 7 25 # 
LRN 


* 
3 
* 

2 


Y from the Words of his Will in their common and ordinary 


Y Spnification ; and when a Man uſes technical Words, they 
© muſt be taken in the ſame Senſe the Law puts on them. In 


© preſſed, ſo the whole Remainder was adjudged to paſs. 1 Vern. 
3 N 0 . = . 
bz. Peter verſus Banks, a Deviſe to A for Life, Reverſion to 


© Tenants in common for Life only. 


E Here no particular Eſtate in theſe Lands, being before diſ- 


E Remainder, muſt relate to his Lands, and not to the Eſ- 


Effect as All my other Lands, &c. 
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Hereditament is barely a Word of Deſcription, and will paſs 
cannot be taken to denote the Meaſure, or Quantity of the 


Y the Words, Lands and Tenements. 


s that 5 Pp Perſons 
would 


may out-laſt the Life of the Executors, and therefore their Eſ- 


Theſe Words paſs only an Eſtate for Life. A Deviſe to one 
generally, is but an Eſtate for Life, and where the Court in- 
keges it, the Intention of the Teſtator muſt be very manifeſt, 


= the Caſe of Norton verſus Lad, the whole Remainder was ex- 
Fand C, equally to be divided between them, B and Care 


F poſed of by the Will, the Words, All the reſt, Refidue, and 


ate or Intereſt remaining in them, and they are to the ſame 


6 only an Eſtate for Life, and per Trevor, Chief Juſtice, in 
the Caſe of Hopewell verſus Ackland, the Word Hereditament 


3 Eſtate, becauſe it has a proper Meaning, and extends to An- 
muities, Advowſons in Groſs, Sc. which are not comprized by 


Mag Deiiſees may not be Loſers, Gro, El. 330. (5.) here the 
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Perſons of the Deviſees are not charged with the Annuity, and 
the Truſt may be anſwered, though they have only an Eft 
for Life, the Annuity is deviſed here to the Heir himſelf 5 
that the Reaſon fails, which might induce the Court to con- 
ſider this an Eſtate in Fee, if the Annuity had been to a Strap. 
ger, becauſe the Revetſion coming to the Heir by Deſcent 
paramount to the Will, he would defeat the Annuity, 


Maſter of the Rolls. 


I ſhall firſt conſider the Word Heredi taments. Lord Colein 
his firſt Inſtitute, takes Notice of the three Words mentioned 
in this Will, and that Hereditaments is the moſt compreher. 
five, which muſt be underſtood, of the Things that paſs hy 
it, and not of the Eſtate, I was Counſel in the Caſe of Sh 
and T:ndal, and that turned onthe collateral Waranty, by which 
the Heir of Margaret was adjudged to be bound ; and the Liy 

A Fee will not is now ſettled in the Caſe of Hopewell and Ackland, that a Fe 
amen, will not paſs by the Word Hereditament ; and how can yr 
better explain the Words of a Will, than by the Statute « 

Wills? by which any Perſon having Mannors, Lands, Tem. 

ments, and Nereditaments of Eſtate of Inheritance, &c, my 

_ deviſe, &c. how abſurd would thoſe Words be, if the Work 
Inheritance and Hereditament had the ſame Senſe ; and in the 

Statute, whereby Eſtates Tail are forfeited for Treaſon, are the 

ſame Words. | RT 3 | 


I T ſhall next conſider whether it appears from any of theo 
ther Words, or from all together, to be the Intention of the 
Teſtator to give his Executors a Fee. : 


If a Man deviſs It appears by the Caſe of Wheeler and Faldron, that if 1 
ber Nen, nd Man deviſes particular Lands for Years, and after deviſes th 
after deviſes the Reſt and Reſidue of his Lands, that the Reverſion of the Land 
the Reverfion of deviſed for Years will paſs, as well as the Lands not before de- 
N mn Viſed ; but there was indeed no Judgment in that Caſe, fol! 
paks, as well 2» had Occaſion once to ſearch the Record, there was a ſpecil 
before deviſed, Verdict, and the Deviſe was on Condition, that his Broth 
conveyed other Lands, and the Jury found the Value of bot! 
Eſtates, and that the Lands deviſed, would be juſt of the fan 
= Value with the Lands to be conveyed ; if the Reverſion palii, 
| there was ſuch a Verdict in that Caſe, tho' Lord Chief Juſt 
Holt was of Opinion, that a Will ought not to be explaind 

2 unn. 624. by Matter Dehors. 


By a Deviſe of In the Caſe of Cook verſus Garard, 1 Lev, 212. 1 Sm, 

all my Lands not 180. 2 Keb. 206, 207, 224. Keep, ſeized of Spain's Hal, 

ſettled or deviſed, | | 5 2 My F | wil: 

the Reverion of ſettles Part thereof on his Daughter for Life, and after by Wi 
s in Settles f 


ment, or before deviſes the Houſe to his Wife, for a Year after his Death, ao 7 
zenten, vilra, then -deviſes all his Lands, Not ſettled or deviſed to mw Fs 
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Keep, Habendum to him and his Heirs, it was adjudged, that 
though this Deviſe was of the Lands, not deviſed or ſettled, 
and not of the Eſtate not deviſed or ſettled, the Reverſion paſ- 
ſed, though the Land itſelf was ſettled and deviſed before; 


and that the Words were to be taken for the Reſidue of the 


Eſtate in the Lands: So 2 Vern. 461. Rook verſus Rook, A 
ſeized in Fee, deviſes Blackacre to B for Life, and to C, all his 
Lands not before deviſed, to be ſold, the Reverſion of Blackacre 
is well deviſed to C: So 2PFern. 559 and 621; but in theſe and 
the other Caſes, the Inheritance was expreſly deviſed, but in 
this Caſe, the Queſtion is not, Whether any Lands he had be- 
fore deviſed, ſhall paſs, but what Eſtate paſſes in Lands he 
had before omitted to deviſe ? and this Caſe is no more, than 
if he had enumerated all his ſeveral Eſtates, and given them ge- 
nerally to his Executors ; and theſe Words, All the reſt, &c, 
comprehend the Particulars only, and not the Eftate, and mean 
no more (as has been already well obſerved) than, All my o- 
ther Lands: Here the Lands in Poſſeſſion are to paſs, ſo that 
the Words run only to the Lands, and not to his Intereſt. 


All the reſt, Re- 


ſidue, and Re- 


mainder of my 


Meſſuages, Lands 


Tenements, or 


Hereditaments, 


whatſoever, and 
whereſoever un- 
bequeathed, after 


my juſt Debts, 


Legacies, and 
Funeral Expences 


are fully ſatisfied 


and paid, I give 
to my Executors, 


in Truſt for my Daughters. By theſe Words, the Executors take only an Eſtate for Life. 


But it has been ſaid, that the Teſtator ſhews his Intention 


to pais the Fee, by giving his Son an Annuity for Life; but 


if thirty Pounds a Year are given to the Heir, they will not 


diſinherit him, but the Eſtate muſt be expreſly deviſed away. 


As to the Words, After my juſt Debts, &c. the Word 


paying, indeed will often paſs a Fee, becauſe otherwiſe the De- 
viſee may be a Loſer ; and if the Deviſe is to a Stranger, it is 
2 Condition; if to the Heir himſelf, a Limitation; but in the 
preſent Caſe, there is no Condition or Limitation, but only a. 
Charge in Equity; and the Court will take Care the Execu- 
tors ſhall not be Loſers, by decreeing a Sale of the Eſtate for 
their Lives only; and I never knew the Rule broke, that 
an Heir is not to be diſinherited but by plain Words, or b 
Words of neceſſary Implication. If a Deviſe is for Perfor- 
mance of ſuch Truſts as cannot be executed without a Fee 
paſſes, they will enlarge the Eſtate ; but here the Truſt is on- 
ly for Daughters, which may be underſtood only tor the Lives 
of the Truſtees, and therefore I think the Executors have 
only an Eſtate for Life. In Norton and Lad's Caſe, it is plain 
the Teſtator defigned to paſs the whole Remainder, not a par- 
ticular Intereſt in the Remainder, and he explains himſelf 
when he further deviſcs it over. 3 5 


in a Deviſe, paſſes 
a Fee. 


6 Co. 16. 3 Co. 


20. Bro. Title 


Eſtate pl. 38,78. 
tit. Teſtam. pl. 
18. Co. El. 204, 


(39.) 1 Fern. 
425. 38 Ed. 3. | 


14. Bridgm. $4. 


152. Sir Vm. 
Jon. 211. Godb, 


280. Cro. Ja. 


* 5255 2 Mod. 2 5. 


oor 464, Caſ. 
656. Coo. El, 
497, (18.) | 
An Heir is not 
to be diſinherited 
but by plain 
Words, or by 
Words of neceſ- 
fary Implication, 


SirTho, Jon. 113. 
2 Lev. 249. 
Plowd. 412. Co. 


Ja. 415. 3 Bulſ. 


193. 75 
Ant. Caſ. 88. 
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32353 verſus Simpſon. 


Eodem die. 


Lands were de- 


viſed in Truſt, to 


maintain the In- 
fant tif! he came 
to23, and then 
to account, eng 
him 

Hanis, and re- 
convey the Eſtate 
to him, but if he 
died before, to 

reconvey it to a- 
nother ; the In- 
Fant is not intit- 


lied to an Account 


2. 


till he come to 
23, for that is a 
Condition prece- 


Caſe 135. 
At the 


Chancellor's 


__ Houſe. 


Lord Chan- 


cCellor. 


- HE Bill was brought for a Diſcovery of 5 Fraud, and 
Relief. The Defendant pleaded the Statute of Limi- 


fix Years is in- 


APlantiff after The Plaintiff, after fix Years, ſhall have a Diſcovery of that 
Fraud, which intitles him to his Action, which would other- 
wiſe be loſt by the Length of Time; So let the.Plea ſtand for an 

Anſwer, 


titled to a Diſ- 
covery of a Fraud. 


1 R. Tolſon deviſed all his Lands to the Defendant Sinb- 


ſon, and others, in Fee, in Truſt, to pay the Plaintif 
50 l. a Year for his Maintenance at Weſtminſter School, and 


100 J. a Year at College, and the Inns of Court, and when he 
came to the Age of twenty three Years, to account, and pay 
him the Rents and Profits, and reconvey the Eſtate to him and 


his Heirs; but if he died before that Age, to reconvey the Ef. 
tate to the Defendant Simpſon, and his Heirs ; and the Plain. 
tiff the Infant, by his Prochein Amy, brought this Bill a. 
gainſt the Truſtees, inter a for an Account of the Rents and 
Profits. > 


| Maſter of the Rolls. 


The Plaintiff is not intitled to the Rents, unleſs he arrive 
to the Age of twenty three Years, which is a Condition pre- 
cedent, but if he dies before, the ſurpluſs Profits belong to the 
Heir at Law, or to the ſeveral Heirs in Succeſſion, as ſo much 


of the Eſtate not diſpoſed of by the Will; for they are not giv- 


en over with the Lands to the Defendant, and therefore the 
Defendants are not obliged to account, but the Infant, and the 
Heir at Law might have prayed an Account by a proper Bil, 
ſuggeſting Inſolvency in the Truſtees, and that there ws 
Danger of the Profits being loſt in their Hands. 


dent, but the ſurplus Profits, if he die before, go to the Heir of the Teſtator, not being deviſed over, but the Infant and the 
Heir, on Suggeſtion of Inſolvency in the Truſtees, may bring a Bill for an Account, 
645. 1 Fern, 21. 1 Chan. Caſ. 98. „ 5 i; - 


er. 138, 247, 425, ita 

NM Friday, December the 12th. 
r Demurrers. : 

Worthington verſus Wilkinſon. 


tations. 


Lord Chancellor. 
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gem 


. 


Anſwer, with Liberty to except, and the Benefit of it be faved 


— 


to the Hearing. Where there is a plain Fraud, the Plaintiff 4 Freud is Bar 


may take Advantage of it at Law. I once tried a Gold Cauſe, 
where the Defendant aſſerted, that between the Line and the 
Latitude of 40, the Inhabitants fought with Arrows pointed 
with Gold, and took in Subſcriptions to provide Ships, and 


Men, to make themſelves Maſters of the Place. 


Vaughan verſus Guy. 


HE Teftator made his Will, int“ al, in theſe Words, © All 
T the reſt and Reſidue of my Eſtate, after Payment of my 
© Debts, and Funeral Expences, I give to my Executors, &c. 
To this Bill filed by a Creditor, the Executors pleaded the Sta- 
tute of Limitations. = 


Mr. Solicitor General for the Defendants. 


The Plaintiff inſiſts, that the Will, which was made before 
the fix Years were expired, whereby the Teſtator has ordered 
that his Debts ſhould be paid, amounts to a new Promiſe. But 


theſe are no more than Words of Courſe, and what the Law 


fays, where Lands indeed are deviſed to Executors, in Truſt, to 
payDebts, the Teſtator creates a new Fund, and the Nature of 
the Debts are altered, and they are to be paid equally, 2 Vern. 
141. Gofton verſus Mill; and great Inconveniences would fol- 


low, if this Will ſhould revive the Debt, or prevent the Execu- 


tors from paying other Creditors, and enable them to pay Debts, 
that to 
Lands are deviſed, no Creditor can complain, becauſe a new 
Fund is created. Why did the Creditor lye by ? the Debt was 


contracted in 1720, and the Teſtator died in 1724, fo this 


Debt was not barred at that Time, which makes the Caſe 
much the ſtronger, and it is a known Rule, that where the 
Time begins to run, in the Life of the Anceſtor or T eſtator, 
it goes on, as to his Heir or Executor, and it was fo reſolved 
by the Maſter of the Rolls, and affirmed on an Appeal to Lord 
Macclesfield. 1 ws 


It has been reſolved that the Statute of Limitations will ex- 
tend to Attornies Bills, though they are Things done of Re- 


to the Statute of 
Limitations at 
Law, | 


Nelf. Fol. Rep. 
in Canc, 14,266, 


Caſe 136, 


At the 
Chancellor's 
Houſe. 


Lord Chan- 


cellor. 
Eodem Die. 


© All the reft 
© and Refidue of 
© my Eſtate, af- 
ter Payment of 
© my Debts and 
Funeral, Igive 
© to my Execu- . 
© tors, Sc. 

Q. If this a- 
mounts to a new 
Promiſe to the 
Creditors ? 

Poſt, Caf. 201. 


Sel. Caſ. in Canc, 5 


5 


otherwiſe would be a Devaſtavit; but where 


Where the Time 
begins againſt a 
Creditor, in the 
Life-time of the 
Anceſtor, or Te- 


ſtator, it goes on 


as to his Execu- 
tor, or Heir. 


The Statute of 
Limitations ex- 
tends to Attor- 
nies Bills. 


cord. The Lord Chancellor gave no Opinion of this Point, 
but over-ruled the Plea for other Reaſons. 
Q Saturday, 


Me. 


2.46 


—_—_— ä 


— 


De Term. S. Michael. 1729. 


— EFTEF WIE 


5 


Caſe 137. Saturday, December the 13th. 


At the 
Chancellor's. 
Houſe. 
Lord Chan- 
cellor. 


| If the Goods ſe- 


queſtered are not 


ſufficient to ſa- 
tisfy hisDemands 
the Plaintiff may 
move to revive 

the Order for a 
Serjeant at Arms. 


Caſe 138. 
At the 
Chancellor's 
Houſe 
Lord Chan- 

cCellor. 
Eodem die. 
On a Decree of | 
Forecloſure, the 
Court will not 
oblige the Plain- 
tiff to lay the 
Title Deeds be- 
fore Counſel, for 
the Defendant to 
get an Aſſign- 
ment, or Sale of 
the Lands, (un- 
leſs the Plaintiff 
_ conſents to aSale) 
but only to give a 
Copy of the 
mortgage Deed, 


Caſe 139. 


At the 
Chancellor's 
Houſe. 
Lord Chan- 

cellor. 
Eodem die. 


45. ND £1 0-8, 
Anonymus. 


N Order was made for a Sale of Goods ſuqueſtered, and 
the Money ariſing by the Sale, not being ſufficient to 
pay even the Sequeſtrators, the Plaintiff moved, that the Order 
for a Serjeant at Arms might ſtand revived, and an Order was 
made accordingly. e 


Anonymus. 


Decree for a Forecloſure Niſi, and the Defendant moyed, 

that the Plaintiff might lay the Deeds before Council, in 
Order to have the Mortgage aſſigned to one who would ad- 
vance the Money ; but the Counſel for the Plaintiff infiſted, 
that ſuch an Order was never made, but where the Mortgage 
conſents to a Sale, for by that he ſubmits to do every Thing 
that is neceſſary to a Sale: And the Lord Chancellor made an 
Order, that the Plaintiff ſhould give the Defendant a Copy of 
the Mortgage Deed, at the Defendant's Charge, but would 
not oblige him to produce the Title Deeds, but ſaid he thought 
it a good Reaſon to inlarge the Time to redeem, if the De- 


fendant ſhould hereafter apply to the Court for it. 


N. cal, & al', verſus the Attorney General, 
. . 


F HFE Bill was brought by the Creditors of the Duke of 

Wharton, for a Sale of his Eſtate, and Payment of thei 
Debts, and a Decree made, the Maſter took an Account of 
what was due to the ſeveral Creditors for Principal and In- 


tereſt, and made his Report, which was confirmed, and by 3 


ſubſequent Order, the Maſter was to carry on Intereſt for the 
principal Sums reported due, and Mr. Neal, one of the Credi. 
tors, moved to diſcharge this Order, becauſe by the Courſe of 
the Court, when Principal and Intereſt are liquidated into one 
Sum by a Maſter, the whole bears Intereſt from the Confirms 
tion of the Report, the Eſtate may not be fold in many Yea!, 
and the Plaintiff has done all in his Power to obtain his Debt, 
and if this Account had been ſtated by the Debtor himſelf, i 


would 
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S would have carried Intereſt, And on a Mortgage, when Prin- 
S cipal, Intereſt, and Coſts are lumped into one Sum by a Maſter, 
| if the Mortgagor, or a ſubſequent Mortgagee, pray longer 
& Time to redeem, they always pay Intereſt for the whole Sum. 
. Lord Chancellor. 
” When the Court inlarges the Time for the M ortgagor, or a 0. A 
2 ſubſequent Mortgagee, that is a Favour, (for they would other- n 
| ” wiſe be forecloſed) and it is but juſt and reaſonable that they fo roles, be 
nd WW fhould pay for it, and that the Mortgagee ſhould be no Loſer fr the whole 
t WE thereby. The Decree in this Cauſe is, that the Debts ſhould gr Pep, cue 
der Y be paid according to their Priority, and it would be very un- bref, and Cott, 
juſt, when the Eſtate is deficient, to add a ſurplus Debt to a nts rnd dare 
prior Creditor, by the Help of this Court, to defeat the others; Creditors to be 
befides you are only a Co-plaintiff, and the Order is general, War Priocles, 11 
to carry on Intereſt on all the Principals, and the reſt of the 83 
Creditors acquieſce under the Order. The Duke of Mharton Spal only ſhall. 
has affected no Delay, but veſted his Eſtate in Truſtees, for the ber che Cour. 
Payment of his Debts, and the Plaintiff, who was a Creditor par“ „theke 
el, by Judgment, could not have come at his Money without this 
. Decree; for how could he have extended his Judgment againſt 
ad- the Mortgagees? If the Caſe was between the Creditor, and 
ted, the Owner of the Eſtate, it might have a different Conſidera- 
1 tion: So the Order muſt ſtand, but without Prejudice, if there 
ang ſhould hereafter appear to be a Surplus. : Ante Caf. 14+ 
> an e 5 95 
y of ” 
uld "POE: » | EX 
ary Wedneſday, December the 17th, 5 Gale e 
De- 1 A 5 . | 5 At the Rolls. 
Broadway verſus Morecraft. EA. 
ral, JN 1693, a Reverſion was mortgaged, and the Mortgagor 


never paid the Intereſt Money : In 1711, the Morigagor 
and Mortgagee came to an Account of what was due for Prin- 
cipal and Intereſt, and a New Mortgage was made for the 


_—:- 


due, it ſhould bear Intereſt, 1 
Maſter of tlie Rolls. 


This is a void Covenant, and the Mortgagor may redeem on 
the common Terms. In the Caſe of Lord S$trutton and Meers, 
Lord Harcourt ſet aſide a Covenant, that on Non-payment of 
the Intereſt, at the Day it ſhould be turned into Principal, and 
bear Intereſt : And in the Caſe of Mitchel and Pollexfen, the 
Covenant was declared to be void, that on Default of Payment, 
the Intereſt ſhould be advanced from five to fx per Cent. and 


though 


Or, that in Default of Payment, the Intereſt ſhall be advanced from 5 J. to CI. per Cent. 


oe ran Ip , * 155 2 * EY 9 een 5 * ** ö 20 — - * ay 5 
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whole, with a Covenant, that at the End of every Year, if 
the Intereſt was not paid within three Months after it became 


A Covenant in a 
Mortgage, that 
at the End of e- 
very Year, if the 
Intereſt is not 
paid Within three 


Months after it 


becomes due, it 
ſhall bear Inte- 
reſt, is a void Co- 
venant. | 
Or, that on 
non payment 
of the Intereſt at 
the Day, it ſhould 
be turned into 
Principal, and 
bear Intereſt, 


0 Ae 


2 * 5 VE * 


Or, to pay 6/, 
per Cent. but if 
the Money is 
paid at the Day, 
to pay only 5 J. 
And there is no 
Difference in 
Reaſon between 
the two laſt Co- 
venants, 

2 Vern. 134, 289, 
316, 402. 


Caſe 141. 


At the 
Chancellor's 

Houſe. 
Lord Chan- 


cellor. 


A Purchaſe. is 
made to the Uſe 
of Baron and 

Feme and their 


 _ Heirs, and Baron 


and Feme join in 
aMortgage to the 
Vendor, to ſe- 
cure Part of the 
PurchaſeMoney, 
the Mortgagee 
files a Bill of 
Forecloſure, Ba- 
ron and Feme 
anſwer jointly, 
the Baron dies, 
and the Wife 
moves to a- 
mend her An- 
ſwer, and infiſts 
that the Mort- 
gage did not bind 
her for want of a 
Fine, but the 
Motion was de- 
nied, becauſe an 
Anſwer has been 
adjudged equal to 
a Fine, and the 
Mortgage is good 


An Anſwer in 

Equity put in by 
a Feme Coverr, 
is equal to aFine, 


3 


though heretofore the Court made a Difference between ſuch 
a Covenant, and a Covenant to pay ſix per Cent. but if the 
Money was paid at the Day, to pay only 5 /. yet that Di. 
tinction has been long out of Doors, and both Covenants have 
been ſet aſide in Equity. And though all theſe were Caſes of 
Mortgages in Poſſeſſion, yet that will make no Difference, for 


the Mortgagee knew his Security was only a Reverſion, and 


thought it ſufficient, and he might have brought a Bill of Fore. 
cloſure, or put the Bond in Suit. This Caſe was affirmed on 
Appeal by Lord Ning. : na | 


Friday, December the 19th. 
M OFIONS. 


Anonymus. 


N Eſtate was purchaſed, in Truſt, for the Huſband and W. 
and their Heirs, and the Huſband and Wife, joined i. | 
Mortgage to the Vendor, to ſecure 500 J. Part of the Purchac 
Money; the Mortgagee brought aBill of Forecloſure, and the Huſ- 
band and Wife put in a joint Anſwer; the Huſband dies, and now 
a Motion was made for the Wife, that ſhe might amend her 
Anſwer, put in by Coertion during Coverture, and inſiſted on 
the Mortgage not being obligatory on her, becauſe no Fine wa 
levied : And, 2 Vern. 197. was quoted, where Baron and 
Feme exhibited a Bill for a Demand in Right of the Wife, :nd 


the Cauſe proceeded to Publication, the Baron dies, and the 


Feme marries a ſecond Huſband, on a new Bill it was adjudz- 
ed, they might examine again the ſame Witneſſes, as were ex: 
amined in the former Cauſe ; and 2 Vern. 249. Shelberry ver- 
ſus Brigs, & Ux. a Bill was brought for a Legacy againſt Bu 
ron and Feme, who was Executrix ; and it was adjudged in- 
deed, that after the Huſband's Death, the Wife ſhould be 
bound by the Anſwer and Depoſitions; but it was ſaid that in 
Caſe of the Wife's Inheritance it was otherwiſe. ws 


in Equity, the Wife not pretending the was impoſed on. 
Lord Chancellor. 
I ſhall not grant this Motion; for though the Mortgage 5 


inſufficient at Law, I ſhall conſider it as a good Mortgage, ſince 
the Wife do not pretend ſhe was any ways impoſed on; and 


an Anſwer in this Court, has been adjudged equal to a Fine. 


PETITIONS. 


: P IT 10 N 8. Caſe 142. 
. „ At the 
"= 8 
jy i Ex Parte Hales. 18 
or E cellor. 
d "IR John Hales preferred a Petition, hd by Affida- Eodem die. 
e- vits, praying that his Grandſon, an Infant of tender Vears, 
on E 5 2 was Tenant in Tail in Remainder after his Death, of a 
BY ry conſiderable Eſtate, might be produced in Court by his 
£ | Moter, and that he might appointed his Guardian, and 
* ſet forth, that his Father a little before his Death had em- 
| e the Roman Catholick, and that the Child was ſent to 
b 8 Bullign, to be educated in the ſame Religion. 
E The M ather being ſerved with this Petition a ſwore, that the 
Child was ſent by Nis Father to Bulloign, in his laſt Illneſs, 
Io the Hands of Mr. . without her Advice or Per- 
A : ſuaion, 
55 bs Lord Chancellor, 
= 8 The Grand-Fa« 
1 cannot appoint a nn till the Infant i 18 produced, and r 
Jalc : 5 vate rer Crime they have committed, by carrying him out of the Guartn in the 
l. © Kingdom, to educate him in the Romiſi Religion, they are pu- Room of be 
0 nlhable for i it in the proper Court, and not in this Court : But 2 yo. 
her E I will order an Homine Replegiando againſt Mr. Turner, who tobe ediicared ine 
on E is ſwore to be the Perſon who carried him over. lg yo Sea 
. 4 1 a Guardian, till the Infant as mm” but ordered a Homine Replegiando againſt the Perfon fon who et | 
nd | ; | 
ho Saturday, December 20. Caſe 143. 
ex- 15 3 1 8 Wa. 3 
r. i Long verſus Elways. bote. 
B- Ee . | han- 
Wis B . . 5 . 
1b: Tu E Plaintiff an Infant, by Mr. Freeman her Prochein 
tin amy, filed a Bill againſt the 38 Elways, her Truſ- 
tee, for an Account of the real and perſonal Eſtate; and by 
3 the Decree an Account was to be taken, and Mr. Freeman was 
> appointed her Guardian, and he was expreſly ordered, not to 
E marry her without the Conſent of the Court, and Mr. Freeman 
| preferred a Petition grounded on Affidavits, praying, that it 
ge ß might be referred to a Maſter, to examine all Parties upon 
fince laterrogatories, touching the Marriage of the ſaid Infant, who 
and Vere preſent at the ſaid Marriage, Perſuaders, Abettors, and 
ine, Contrivers thereof; and that they might be committed; and 


Ns. 


MES 


De Term. S. Michael. 172 9. 


* a proper Settlement might be made on the Lady, who had 
Rr r 3001. 


Lo — EI 
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* 
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Or, to pay 6/, 
per Cent. but if 
the Money is 
paid at the Day, 
to pay only 5 . 
And there is no 
Difference in 
Reaſon between 
the two laſt Co- 
venants. 

2 Vern. 134, 289, 
316, 402. 


Caſe 141. 
At the 

Chancellor's 
Houſe. 

Lord Chan- 
cellor. 


A Purchaſe is 

made to the Uſe 
of Baron and 

Feme and their 
Heirs, and Baron 
and Feme join in 
aMortgage to the 
Vendor, to ſe- 
cure Part of the 
PurchaſeMoney, 
the Mortgagee 


files a Bill of 


Forecloſure, Ba- 
ron and Feme 


anſwer jointly, 


the Baron dies, 
and the Wife 
moves to a- 
mend her An- 
ſwer, and inſiſts 
that the Mort- 
gage did not bind 
her for want of a 
Fine, but the 
Motion was de- 
nied, becauſe an 
Anſwer has been 
adjudged equal to 
a Fine, and the 


Mortgage is good 


An Anſwer in 

Equity put in by 
a Feme Coverr, 
is equal to aFine, 


e Term. S. Michael. 1729. 
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though heretofore the Court made a Difference between ſuch 
a Covenant, and a Covenant to pay ſix per Cent. but if the 
Money was paid at the Day, to pay only 5 J. yet that Dix. 
tinction has been long out of Doors, and both Covenants have 
been ſet aſide in Equity. And though all theſe were Caſes of 
Mortgages in Poſſeſſion, yet that will make no Difference, for 
the Mortgagee knew his Security was only a Reverſion pn 
thought it ſufficient, and he might have brought a Bill of Fore 
cloſure, - or put the Bond in Suit. This Caſe was affirmed on 
Appeal by Lord King. WES or gy NE STO ; 


Friday, December the 19th. 
MOTIONS. 


Anonymus. 


AN Eſtate was purchaſed, in Truſt, for the Huſband and W.. 

and their Heirs, and the Huſband and Wife, joined i: 
Mortgage to the Vendor, to ſecure 500 J. Part of the Purchai 
Money; the Mortgagee brought aBill of Forecloſure, and the Hul 
band and Wife put in a joint Anſwer ; the Huſband dies, and now 


a Motion was made for the Wife, that ſhe might amend her 


Anſwer, put in by Coertion during Coverture, and inſiſted on 
the Mortgage not being obligatory on her, becauſe no Fine was 
levied : And, 2 Vern. 197. was quoted, where Baron and 
Feme exhibited a Bill for a Demand in Right of the Wife, and 
the Cauſe proceeded to Publication, the Baron dies, and the 
Feme marries a ſecond Huſband, on a new Bill it was adjudz- 
ed, they might examine again the ſame Witneſſes, as were ex- 
amined in the former Cauſe ; and 2 Vern. 249. Shelberry ver- 
ſus Brigs, & Ux.” a Bill was brought for a Legacy againſt B.- 
ron and Feme, who was Executrix; and it was adjudged in- 
deed, that after the Huſband's Death, the Wife ſhould be 
bound by the Anſwer and Depoſitions; but it was ſaid that in 
Caſe of the Wife's Inheritance it was otherwiſe, 


in Equity, the Wife not pretending ſhe was impoſed on, 


Lord Chancellor. 


I ſhall not grant this Motion; for though the Mortgage 5 
inſufficient at Law, I ſhall conſider it as a good Mortgage, fince 
the Wife do not pretend ſhe was any ways impoſed on; and 
an Anſwer in this Court, has been adjudged equal to a Fine. 


PETITIONS 
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| 5 M het and that he might be appo 
Z F i fonth, that his Father a little before his Death had em- 
placed the Roman Catholick, and that the Child was ſent to 
| : Bulloign, to be educated in the ſame Religion, 


Cid was ſent by 
by the Hands of Ar. Turner, without her Advice or Per- 
3 uon. 
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PETITIONS. 
Ex Parte Hates. 


IR John Hales preferred a Petition, ſu ppotted by Affida- 
vits, praying that his Grandſon, an Infant of tender Vears, 


ry conſiderable Eſtate, might be produced in Court by his 


The Mother bein ſerved with this Petition, , ſwore, that the 
is Father to Bulloign, in his laſt Illneſs, 


Lord Chancellor, 


I cannot appoint a Guardian 'till the Infant is produced, and 


1 J vhateverCrime they have committed, by carrying him out of the 
Kingdom, to educate him in the Romiſi Religion, they are pu- 
niſhable for it in the proper Court, and not in this Court: But 


Iwill order an Homine Replegiando againſt Mr. Turner, who 


1 © is ſwore to be the Perſon who carried him over. 
| © > a a „ till we Infant was eodueod, but ordered a Homine r againſt the Perſon who carried 


© tin weer. 
Saturday, December 2 0. N 
Long verſus 2E {way F, 


bt E Plaintiff an Infant, by Mr. 8 ber 8 
amy, filed a Bill againſt the Defardant Elways, her Truſ- 
tee, for an Account of the real and perſonal Eſtate ; and by 


The Decree an Account was to be taken, and Mr, Freeman was 
? appointed her Guardian, and he was expreſly ordered, not to 


© Marry her without the Conſent of the Court, and Mr. Freeman 
© Preferred a Petition grounded on Affidavits, praying, that it 
might be referred to a Maſter, to examine all Parties upon 


| E. was Tenant in Tail in Remainder after his Death, of a 


249 


Caſe 142. 
At the 


Chancellor's 


Houſe, 
Lord Chan- 
cellor. 
Eodem die. 


inted his Guardian, and 


The Grand-Fa- 
ther petitioned to 


be appointed 


Guardian in the 
Room of the 


Mother, to his 
Grandſon who 
was ſent abroad 
to be educated in 
the Nomi ſb Re. 
ligion ; theCourt 
faid, they could 


| Caſe 143. 


At the 


Chancellor's 


Houſe. 
Lord Chan- 
cellor. 


| Interrogatories, touching the Marriage of the ſaid Infant, who 


were preſent at the ſaid Marriage, Perſuaders, Abettors, and 


Contrivers thereof; and that they might be committed; and 


* a Proper Settlement —— be made on the Lady, who had 


Rr — 3000. 


** 


. 
* * 
; * 
2 * ** l 7 . 


** * 
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300 /, a Vear in Lands, with a very good Wood on the Ef 
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tate, and about 5000 J. in Money; and ſet forth, that the your 
Lady was brought up in his own Family, and was at the Time 
of the Marriage at his own Seat in Hertfordſhire ; that about: 
Fortnight before Mr. Chremer, a neighbouring Gentleman 
with his Wife and Daughter, came to dine with him, that al. 
ter Dinner, Mrs. Chremer complaining of Night coming on 
Mrs. Freeman offered them a Lodging, which they Accepted 


and the Daughter lay with Miſs Long; that about a Fortniph 


after, Miſs Chremer came to Dinner, and there being a get 
deal of Company, Miſs Long and ſhe, after Dinner, ſlipt int 
the Garden, and being miſſed, upon Enquiry they found, the 
had gone out of the back Door of the Garden, to the End d 
a narrow Lane, where a Coach and ſix waited them, and cy. 
ried them to a little Ale-houſe, at about two Miles Diſtance 
where Miſs Long was married to Mr. Cz/ar, and the Meſſen. 


ger, who was ſent after them, found Mr. Cz/ar' and the I; 
dy, Mr. Chremer, his Wife and Daughter, in Mr. Chrener, 
Houſe, and Mr. Cz/ar told him he was married to the Laj, 
and Mr. Freeman ſwore that he was no ways privy, or conſent. 
ing to the Match, but an utter Stranger to it. And his Conn. 
| fel inſiſted, that the ſame Order they prayed for, was made in 
the Caſe of Mr. Phipps, and Lady Catherine Anneſley ; and 


that the Court granted a Sequeſtration, in the Caſe of La 


| Shaftsbury, and Lady Gainſborough, that Mr. Freeman thought 
it his Duty to make this Application to the Court, to clear bin- 
ſelf, and to have proper Care taken of the Lady's Portion, 


The Counſel of the other Side argued, that this Court would 
puniſh the Perſons concerned in the Marriage, only as they 
were guilty of a Contempt of the Court, and that in this Cik, 
no Body but Mr. Freeman and the Lady knew of the Ord 


of Guardianſhip ; and that this was the Reaſon, why a K. 


The Court ſuf- 
fers Perſons to be 
examined on In- 
terrogatories, to 
purge themſelves 
of a Contempt, 
but never to bring 
themſelves into a 
Contempt, 


Lady Phipps, managed and brought about the Marriage: T hat 


queſtration was granted againſt Lady Shaftsbury, becauſe ſhe 
was Guardian to the young Lord Shaftsbury, who was marie 
ed, and that when her Counſel came to ſhew Cauſe, why: 
Sequeſtration ſhould not Iflue againſt the Counteſs of Gain 
borough, the Order for a Sequeſtration was diſcharged, becauk 
though ſhe was preſent at the Marriage, ſhe was not privy t 
the Orders of the Court, that here the Parties were not prove 
to be in Contempt, for it is not ſworn that they were privy dr 
aſſiſting to the Wedding; and that this Court never ſuffers 
Perſons to be examined on Interrogatories to bring themſclvs 
into a Contempt, but where a Contempt was expreſly ſworn a 
gainſt them, gave them leave to be examined on perſonal In 
terrogatories, by way of Purgation, in order to clear themſclv6, 
and that this was the Caſe of Phipps, and Lady Catherine Ai. 
neſley, for there it was expreſly ſworn, that Sir Conſtantin? and 


bet: 


at 2 
an, 
al. 
on, 
ted, 
ht 
reat 

into 

th 

d 0 

cu. 

ce, 
ſlen. 

1 
ner; 

ach; 

ſents 

Oun- 
le in 
and 
Lady 
ght 

him- 


„ 


yould 
they 

Cale, 
Order 
a de- 
ſe {he 
mar. 
why 1 
Gain 
ecaule 
Ivy to 
proved 
y OC 
1ferd 
nlelye 
vorn 4 
al In- 
uſelves, 
ne Alt 
ue and 
: That 
In 


TE * n c , 

. CT Sk S 
X . Eg i N » 
9 JW . 9 a , 


in this Caſe the Ward 


celver 8. 
P ” A * 4 
_— 14 . 
24 n 
„5 ” * 
N + , 


— Ree eG RET AR DFHLDP wean 


ands of Truſtees, and her real Eftate in a Re- 


Lord Chancellor, 


It was proper for Mr. Freeman to apply to the Court, to 


ſhew he was not privy to the Match. All who were Parties, 
and Privies to this Wedding, are guilty of a Contempt of this 
Court, though they were Strangers to the decretal Order ; but 
J ſhall not ſet up a general Inquiſition to find out who they 
are, but ſome are probably affected by the Affidavits, as Mr. 


bremer, his Wife, and Daughter, for when they dined with 
Mr. Freeman a Fortnight before the Marriage, Miſs Chremer 


and Miſs Long lay together, the Day they were married, 


was not diſparaged, Mr. Freeman had 
diſcharged himſelf; and her Portion was ſecure, her perſonal 
Eſtate in the H 


All who are con- 
cerned in the pri · 


vate Marriage of 


an Infant, under 
the Care of the 
Court of Chan- 
cery, are guilty 
of z Contempt; 
though they are 
Strangers to the 
Order of the 
Guardianſhip. 


But this Court 


they went into the Garden together, and were ſeen going out 
of the back Door, and the Servant who purſued them, found 
them altogether at Mr. Chremer's Houſe after the Wedding: 
Be it ordered therefore, that it be referred to a Maſter, to ſee 
what Settlement Mr. Cæſar can make, and at the ſame Time 
when the Maſter makes his Report, let Mr. Chremer, his Wife, 
and Daughter, ſhew Cauſe, why they ſhould not be commit- 
ted; but I ſhall make no Order for the Commitment of Mr. 
Cz/ar, ſince his Uncle Mr. Freeman is willing to diſcharge his 
Perſon, nor I ſhall not examine the Perſons, who was the Mi- 
niſter that performed the Ceremony: And as no Objections 
have been made to the Circumſtances of Mr. Cz/ar, but the 
Lady has provided for herſelf as well as her Guardian could, the 


will not ſet up an 
Inquiſition, to 
find 


out Who 
they are, 


Nor examine the 


Perſons concerned 


who was thePer- 
ſon that married 
them, | 


Court will conſider that in the Puniſhment of Mr. Chremer, and 


the chers. 
8 Friday, January the 16th. 
Excep tions to the Maſter's Report. 
| Clayton verſus Luckin. 


Caſe 144+ 
At the 


| Chancellor's 


Houſe, © 
Lord 


Chancellor. 


of 1000 J. lent to him by the Teſtator of the Defen- 


TI E Plaintiff filed his Bill, to be relicyed againſt a Bond | 


dant, and for an. Account of Shop and Houſhold Goods, a 
Leaſe of the Houſe, and of ſeveral Debts, which he had made 
over to the Teſtator, by Aſſignment, and Bill of Sale, as a col- 
lateral Security to pay 60 J. per Annum, till the Payment of 
the Bond. And T's Defendant brought a croſs Bill for an 


Account, and an Account was decreed, and a Report made, to 
which the Plaintiff excepted, becauſe the Maſter had allowed 
Intereſt for the Bond, from the Date to the Time of the Re- 


port; 


— — — — oggn, 6 
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port; but had not allowed for the Goods, Leaſe and Debts 
from the Time of the Sale, and Af 


ent in Diſcount of 
the Intereſt and Principal due on the Bond: And the Lord 
Chancellor allowed the Exception, and ordered that it ſhould 
if the Leaſe, be referred back to the Maſter, and that the Defendant ſhoulg 


Houſhold, and 

Shop Goods, are 
aſſigned over to 
another, and he 
comes into Poſ- 
ſeſſion, and car- 
ries on the Trade, 
from that * 

| they are to be 
DEY-» 


Rr 5 
| Ligne dies, thoſe 
Debts ſhall be 
preſumed to be 
paid, for which 
the Securities 
could not be 

found, 


A Perſon in- 
debted on ſeveral 


account for the Leaſe and Goods, from the Time of the Af. 


ſignment, when his Teftator came into Poſſeſſion, and carried 


on the Trade, for they were to be confidered as Money from 
that Time, and for the Debts, from the Time they were, or 
might have been received without his wilful Default: And 
that the Aſſignment being in 1713, the Teſtator ſhould be 
preſumed to have received thoſe Debts, for which the Securi. 
ties could not be found, and that the Money ariſing thereby, 
(the Plaintiff being likewiſe indebted to the Teſtator by ſimple 
Contract) ſhould be firſt applied to pay the Intereſt due on the 
Bond, then the Debts by ſimple Contract, (for it was in the 
Power of the Plaintiff to declare how the Money ſhould be ap- 
plied) and then the Principal due on the Bond. 


e be nos Manny, ay copiy_ to. what Deb he pleaſes, 1/Yern. 44, 34» 468. 2 Fern, bi 


2 Chan, Caſ, 83. 


neffes depoſed, he was a Man of a fair 
Expence was neceſſary, and that it was not uſual for Maſters 
of Ships to take Vouchers for ſuch ſmall Sums, 


Gro, El. 68, (19.) Farrg 


. 123. ; 


” Saturday, | January the 17th. 
EXCEPTIONS. 
Morely verſus Bonge. 


| n HE Defendant, as Eecutrix of her Huſband, who wa 


Maſter of a Ship, which traded between Holland and 
Archangel, in Hemp and other Commodities, brought an Ac- 
tion of 300 J. againſt the Plaintiff as Owner of the Ship for 
Wages, and had Judgment by Default; and the Plaintiff fi- 
ed a Bill for an Account, and an Injunction, and ſhe was de- 
creed to account, and the Maſter made his Report, to which 
the Defendant excepted ; becauſe the Maſter had not allowed 


her ſeveral Sums for Shovers, when the Ship was under Ca- 


reen, though they were fairly entered in an Account Book, 
kept by her Huſband, as Maſter of the Tp, and ſeveral Wit- 
haracter, that the 


Lord Chancellor, 
All the Sums under forty Shillings would have been allow- 
ed by the Maſter to the Teſtator, upon his own Oath; and 
ſince they are fairly entered in his Book, which was regularly 
kept, and cannot be ſuppoſed to be done to ſerve this Turn, 


and 
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are proved to be neceſſary Expences, and it is ſworn, he was 
an honeſt Man, they ſhall be allowed to his Executrix, eſpeci- 
ally after this length of Time, ant a Judgment by Default : And 
to object, that ſhe may examine Witneſſes in Holland or Arch- 
angel, to the Payment of theſe ſmall Sums, is in Effect, to ſay 
ſhe ſhall not have Juſtice done her, ſuch an Examination would 
be ſo chargeable ; but though the Defendant's Caſe is very 
hard, I am tied up by the Rules of the Court, and therefore 
can allow the Exception, only as to Sums not exceeding forty 
Shillings: The Teſtator if he was alive muſt have produced 
Vouchers for the others; and in this Caſe, the Plaintiff has 
_ no Uſe of the Teſtator's Account Book by Way of 
Charge, . | 5 


The Court al- 
lowed the Ex- 
ecutrix, Sums 
under 40s. which 
the Teſtator had 
fairly entered in 
an Account- 
book, without 
roof. 


1 Vern, 283,470, 
2 Fern, 176, 
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Term. S. Hill. 
1729330. 


In Cur. Cancellariæ. 


Friday, January the 23d. 
In Court „ ng 


Robb. MOTIONS. 
Ex Parte Jones. 


Serjeant Shepherd. 


O VE) to diſcharge a Writ de Coronatore Eligendo 

and to have a new Writ directed to the other Corone!, 

and that the Under-Sheriff, and Clerk of the County migit 
be committed on the Death of Mr. Floyd, one of the Core 
ners for the County of Cardigan, a Writ was directed to tit 
Sheriff, to elect a new Coroner in his Room, and the Clerk 
the County writ Notices, which were fixed up in the Guild: 
Halls of the ſeveral Towns of the County, that on the 17th « 
December, the Sheriff would hold a County Court, for the E 
lection of a new Corner; Mr. Jones, one of the Candidate, 
ſuſpecting ſome foul Play, went to the Sheriff ſome Time be. 
fore the Day and deſired him to be at the Court, but he tl 
him, there would be no Occaſion, for no Body oppoſed him 
On the fixteenth, Mr. Jones came to Cardigan, attended will 
about two hundred Freeholders, and the next Day waited 
with them all the Morning at the Guildhall, where the Undet 
Sheriff deſigned to put up Mr. Williams, and refuſed to holdtit 
Court that Morning, and alſo in the Evening, on Pretence th 
the Notice was not given by him, or the Sheriff, but by q 
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Clerk ; and therefore adjourned the Court till the 26th, at which 


Time the Freeholders required the Under-Sheriff to adminiſter 


the Oath of Abjuration to Mr. Williùms, upon which the Under- 
| Sheriff, under Pretence of adminiſtering the Oaths, gave him the 
Oath of a Coroner, and then taking him by the Hand, gave 
him Joy, whereupon all the Freeholders cried out, they voted 


for Mr. Jones, and demanded a Poll; but the Under-Sheriff 


told them, the Election was over. 


Maſter of the Rolls. 


Let the Under-Sheriff and Clerk ſhew Cauſe why they ſhould 
not be committed, and though the Clerk's being preſent when 
the Under-Sheriff gave the Oath, is no Reaſon to commit him, 
there ſeems to be a Practice and Contrivance between them; he 
gave the Notice, and to put off the Court when the Free- 


holders were come, was an Abuſe, which he fo far comes into, g 


as to ſign the new Notices. As to the diſcharging the Writ, 
let the Under-Sherift bring it with him, and not file a Return 
without Leave of the Court, and let the Conſideration whether 
the Writ ſhall be diſcharged, and a new one granted, be re- 
E ferved till that Time: But I cannot direct the new Writ to the 
|= Coroner, becauſe you have not mentioned a ſufficient Cauſe in 
law, but the Sheriff will take Care, that there be no ſuch 
Practice a ſecond Time. ” l 


Eyles verſus Ward. 


HE Plaintiff moved, on Affidavit of the Defendant's keep- 
| ing out of the Way, that Service of his Clerk in Court, 
| with a Writ of Execution of a Decree, and leaving a Copy at 
E the Defendant's Houſe, might be good Service of the Defendant, 
and that demanding the Money of the Clerk, might be a good 


L Demand on the Defendant; and the Council for the Defendant 


q would have oppoſed the Motion, becauſe the Plaintiff had given 
Notice of it, but the Maſter of the Rolls would not give them 
Leave, becauſe it was a Motion of Courſe, and though it is 
grounded on Affidavits, it was the Office of the Court to ex- 


3 amine, whether they were ſufficient or not, and he granted the 


Motion, only as to the Demand, for if a Subpœna is taken out 
for Coſts, which muſt be ſerved perſonally, if the Party cannot 
be found, the order is only general, that Service of the Clerk in 
& Court, ſhall be as good Service, as of the Party, and yet in that 
= Caſc there is a Demand. | 


Ihen the Council for the Defendant inſiſted, that they muſt 
be at the Expence to move to diſcharge this Order his Honour 
Vas now pleaſed to make, becauſe it was referred to a Maſter to 
= amend the Inrollment : And he made a Report, to which ww 
= Ya 


The under She. 
riff, under Pre- 
tence of admi- 
niſtering the 
Oaths, ſwears a 
Candidate, Co. 
roner, TheCourt 
ordered him to 
ew Cauſe why 
he ſhould not be 
committed, and 
not to file a Re. 
turn to the Writ 
without Leave of 
the Court. 

But this is not a 
good Cauſe at 
Law, and there- 
fore not in Equi- 
ty, to direct the 
new Writ to the 
other Coroner. 


Regiſtr. 177, a, b. 


Caſe 147. 


In Court 
Maſter of the 
Rolls. 
Eodem die. 


A Motion of 
Courſe cannot be 
oppoſed, though 


Notice is given 


of it. 


by 


— 
— — 
2 , : 
eg 
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You can except, 
only to Reports 
that need Confir- 
mation, or to ſpe- 
cial Reports, but 
muſt move to 


diſcharge others, 


Caſe 148, 


In Court 
Lord Chan- 
Celler. 
Eodem die. 


during Life, and alſo made her reſiduary Legatee, and infifted, 


additional Proviſion, 


TheCourt grant 
ed an Injunction, 
to ſtay an Action 


of Dower, the 


Huſband having 
deviſed to his 
Wife 9/7. a Year 


for her better 


Support and 
Maintenance, and 
made her reſidu- 


ary Legatee. 1 Chan, Caſ. 181. 4 Co. Vernon's Caſ. 2 Vern. 365, 404. Freem. 211, 


Caſe 149. 


At the Rolls. 


— 


had taken Exceptions, and they were ſet down to be argued; fo that 
thePlaintiff was putting aDecree in Execution before it was inrolled. 
But the Maſter of the Rolls ſaid, thoſe Exceptions were irre. 
ular, for the Order was for the Maſter to amend, and he cer. 
tifies that he has amended, and though the Maſter's Opinion 
cannot preclude the Defendant, if he has any Objections to it, 
he muſt move to diſcharge the Report, but cannot except to it, 
for Exceptions are to be taken only to Reports, that muſt be 
confirmed by the Court, or to ſpecial Reports, becauſe the 
Court is to paſs Judgment on them; but this is barely a Cer. 
tificate, and there is no Colour to except; the Maſter has 2. 
mended, and fo the Plaintiff is at Liberty to ſerve the Defen- 
dant with a Writ of Execution of the Dectee, and therefore] 
diſcharge theſe Exceptions, tho' the Lord Chancellot has made 
an Order to ſet them down to be argued. _ l 


Ray verſus 7; anfeld. 


FE Plaintiff moved for an Injunction, to ſtay an fe- 
1 tion of Dower, the Huſband by his Will having deviſed 
'9/. a Year to his Wife, for her better Support and Maintenance 


that this was devifed to her in Bar of her Dower, and as an 


Lord Chancellor. 


Though this Deviſe is not within the Statute, this Court hau 
one much further than this Caſe ; ſo let an Injunction go, on 
the Plaintiffs giving Judgment, with a Releaſe of Errors, and 

_ conſenting not to bring Error, and to ſpeed his Cauſe; and 
giving Security to pay the Damages, and to deliver Poſſeſſion a 
the Court ſhall direct at the Hearing. To 


Tueſday, Fanuary the 27th. 


Slater verſus Buck. 


1 E Plaintiffs Father created a Rent- charge out of the 
Premiſſes, to himſelf for Life, Remainder to the Plaintif 
in Fee, with a Power of Revocation, and ſold the Lands to 
the Defendant's Father, which deſcended on the Defendant, 
from whom the Plaintiff purchaſed an Acre of the ſaid Lands, 
and being after his Father's Death acquainted with his Title 
to the Rent-charge, he applied to the Defendant, who paid it 
him ſeveral. Years, and the Plaintiff for. the Rent-arrear ait 

| 9 , 


5 
\ 


Li 
Joe” 4 


— 
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an Apportionment, and an Injunction. 
| | Maſter of the Rolls. 
If one, who has a Rent-charge ifluing out of Lands, purcha- 


= Part of the Lands come to him by Deſcent, the Rent ſhall be 
© apportioned, becauſe the Law works no Wrong: In the firſt 
E Caſe, the Rent is extinguiſhed, becauſe the Purchaſe is the Par- 
E ty's own Account, but ſince the Law calls it a Wrong, I think 
= this Court would relieve him; but here the Plaintiff was un- 


b Lands, he was not ignorant of the Law, but of the Fact, and 
therefore according to the many Precedents, and the common 
© Rules of Equity, he ought to be relieved : If a Man has a 


mands, yet in this Court it ſhall Releaſe only thoſe Demands 
he was acquainted with, and not thoſe he was ignorant of; but 
it is ſaid, that it muſt be preſumed, the Plaintiff knew of this 
ent, which was. created in his Favour by his own Father; 


© fifteen Shillings a Year, and ſince I am not to preſume the 
| Plaintiff ignorant of the Law, I cannot ſuppoſe he would have 
taken this ſmall Conveyance, if he had at that Time been ac- 
| quainted with his Title to the 30 l. a Year, and he was no Party 


| not think proper to acquaint him with the Deed, becauſe it was 


therefore decreed, that the Lands ſhall ſtand charged againſt the 


that the Plaintiff ſhall have his Coſts at Law, and in this Court, 
and a perpetual Injunction againſt the Replevin : I will not di- 
| rect a new Conveyance of ſuch a Rent-charge, for Fear of 


meſne Incumbrances. 


it Friday, 


acquainted with his Title, when he purchaſed Part of the * 


ed, the Defendant replevied, and the Plaintiff filed a Bill for | 


ſes Part of the Lands, the whole Rent is extinguiſhed ; but if 


If Grantee of a 
Rent- charge 

purchaſes Part of 
the Lands, the 
Rent ſhall be ap- 


portioned in E- | 


quity ; eſpecially 
if he was igno- 
rant of his Title 
to the Rent, 
when he made 
the Purchaſe, 


| perſonal Demand of which he is ignorant, and gives a gene- 
| ral Releaſe, which in Point of Law is a Bar to him of all De- 


but it cannot be preſumed ſo, for the Rent-charge was 30 l. 
| a Year in Fee, and the Acre of Land he purchaſed, was but 


to the Deed, which would have been ſome Preſumption he 
| knew it, though he never executed it, and yet in that Caſe, I 
{ſhould have expected ſome Evidence of it, and his Father might 


ſubject to a Revocation, and the Defendant paid this Rent- 

| charge for many Years, and though he ſays, he was not then 
| acquainted with the Advantage he had at Law, ſhall I ſuppoſe 
him to be ignorant of the Law, and not the Plaintiff? Be it 


| Defendant, and all claiming under him, with the 29 J. 5 s. and 


1 C han. Caſ. 31 
8 
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Caſe 1 50. | 


In Court. 
Lord Chan- 


cellor. 


en 


Wedneſday, January. the 28th, 


Hill verſus Biſſel. 


Rs. Hill brought a. Bill againſt Mrs. Biſſel, Adminiſtty. 


VI fix, and ſecond Wife to her late Father Mr. Biſſel ge. 
ceaſed, a Freeman of Londen, for an Account of his perſonal 
Eſtate ; an Account was decreed, and the Maſter made a f 


e- 
cial Report; and the only Queſtion was, Whether a Sette 


ment made by Mr. Biiſſel On the Defendant, was in Fraud of 


the Cuſtom ? Mr. Brandon by his Will deviſed one Third of 
his perſonal Eftate to his Daughter, the Defendant Mrs, Biſſel 
and the other two Thirds to his four Grand- children, and in 


Caſe any of them died before twenty one, or Marriage, their 
Share was to ſurvive to the others, and made Mr. Goddard, and 


his Son- in-law Mr. Biſſel Executors; Mr. Biſſel only provid 


the Will, and poſſeſſed himſelf of the Eſtate, Part whereof 


were two Leaſe-hold Houſes, which he renewed as Executor, 
on the ſame Truſts, and he paid off ſome Incumbrances on 
the Premiſſes, and took Aſſignments. of them. in Truſt for him- 


ſelf; afterwards Mr. Biſſel by Deed, reciting the Will, and the 
Truſts, and that two of the Grand-children were of Age, and 


paid and releaſed their Legacies, and: that their Le- 
gacies were ſecured for. the others, till the Contingencies hap- 


pened, he conveys his Wite's Third, whereof the Houſes were 
Part, in Truſt, to pay him the Money 


he had diſcharged the 
Incumbrances with, and then in Truſt, for himſelf for Life, 


Remainder for his Wife for her Life, Remainder for their 


Children. And Mr. Verney for the Defendant infiſted, that 


this Settlement could not be ſaid to be in Fraud of the Cuſ- 


tom, becauſe the Cuſtom never attached on it, and that it wi 


reſolved in the Court of Exchequer, in the Caſe of Shaw vet- 


If a Freeman of 
London ſettles an 
Eſtate belonging 
to his Wife as 

Executrix, to the 
Uſe of himſclt 


ſus Vincent, where a Freeman had made ſuch a Settlement of 
an Eſtate his Wife was intitled to as Executrix, that it was 
not a Fraud on the Cuſtom. : 


for Life, Remainder to his Wife, this Settlement is not a Fraud on the cuſtom. | 


Mr. Lutwyche for the Plaintiff inſiſted, that it appeared by 


the Recital of the Deed, that a Computation had been made 


of the perſonal Eſtate of Mr. Brandon, and that the Execu- 


tor had paid, or ſecured the other two Thirds, and that there 
fore his Wife being a Legatee of the other Third, that veſted in 


him at the ſame Time too, for he could not make it more his 


on by any Actof his, and that it appeared he looked upon him- 


ſelf as Owner of it, and that therefore the Settlement being made 


. to take Effect after his Death, it ought not to take Place in 
Wrong of the Plaintiff his Daughter by the firſt Venter. 


Lord 
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Ide think us Settlement is a Frau inn Tt ns and 
the Leaſes came to him as Executor, and es A G 
N R — Uſes and Truſts of the Will j which Daughter's Hur. 
ews, De Slign h. n exe 7 „ 3 V d, a F 
a- Eſtate hi Wii gy ſhould continue Part of the Teſtator's ©: London, Ex- 
\. te; his Wife was a Legatee, but the Leaſes continue in him ecutor, the Huſ- 
© 2 Executor, till heaſſents to the Legacy, and at inue in him cus oor he 
nal WWF that he aſſents to th > Legacy, and at the ſame Time actes of * 
e. — 5 en 8 to the Legacy, he aſſigns it over. Lie 55 * R be 1 5 
le. ſure have diſpoſed of it: I do not think theCuſtom A pane” pw Sufi 
of on this Eſtate, it was not his Wife's till he aſſented; 1 Wis Sure, in 
died inteſtate, it would have cone t h, | hs . ut 1 he had 8 
| of f YC O tl e Adminiſtrator De b ,- of himſelf for 
ſel, 3 Mr. Brandon, and the Deed is an Aſſent to th Le- mg agg 
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not conſtrue the Cuſtom which is 1 nn e [HAI bi Doub, it i 
a | : h is in Der „ not a Frau 
1 mon Law in ſo ſtrict a Manner. Frogation. of the Comm te Guſt, 3s 
| | 0 | | a ern. 98, 5 
8 You 0 1 IS 
15 a ou may move to diſcharge an Order, though you are i ITS 
org | . a 
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the Thurſday, January the 29th. 
Life, 5 ff 5 
5 aſe 151 
that 8 | O N 8. At the 
Cul- . | C 2 
K | | | | Oule. 
A King verſus Cotton. Lord Chan- 
ver- + 6 | cellor. 
* | Mr. Attorney General for the Plaintiff. 
; 1 Fas 3» ſhew your Lordſhip Cauſe, why our Injunction 
S Wh ould not be diſſolved on coming in of the Defendant's 
_ g wers. This Bill is brought againſt Lady Cotton, and h 8 
. Hafan Sons by a former Venter, by Mr. King, her ſeco d 
made [ uſband, for an Injunction to ſtay Proceedings — 22 
2 I ments, and to have two Deeds ſet aſide, which Lady Gr; k 
her WY ma lo Porn of ber ee 
© Marriage. Lady Cotton, being Tenant for Life of ſe 
_ : ife of ſever 
15 ps 0 Lora 0 and Qurry, alligned the 204 
i NT n LAucaſnire an eſbire, to Truſtees for ni . 
made 11 Fa, un for ninety n 
15 in Wale if ſhe ſhould ſo long live, in Truſt for her ſelf Ker 
Nidow-hood, then to the Uſe of her Son Ste Wan 
| Heirs Makes of hi od . | on Stephen, and the 
rs Males of his Body, Remainder to her Son John, and the 
Lord : W 
ACITS 
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Heirs Male of his Body, wi th like Remainders to her other 4 


' younger Children; and aſſigned her Lands alſo in Surry to 
oy Truftees for ninety nine Vears, in Truſt, to the Uſe of herſelf 
Will Marriage, then to her Son John and the Heirs Male of 
hy his Body, with like Remainders over to the other younger 
Children, and affigned over 1000 J. South Sea Stock to the 
ſame Uſes, and after intermarried with the Plaintiff, Theſe 
voluntary Conveyances, whereby two Thirds of her Eſtate are 
' aſſigned, over and above the Stock, were made during a Trez. 
ty of Marriage with the Plaintiff, and therefore are a Fraud on 
him, for ſhe appeared to be the viſible Owner, and therefore 
the Injunction ought to be continued *till the Hearing the Cauſe, 
And as to the Lands in Szrry, the firſt Limitation, in Caſe of 
her Marriage, being to her Son John and the Heirs Males of 
his Body, the whole Truſt veſted in him, and conſequently he 
being dead, will veſt in the Plaintiff, in Right of his Wik, 
who has taken out Adminiſtration to him. 


Mir. Solicitor General. | 
CE 3 eien 
The Subſtance of our Bill cannot be tried on theſe Ejectment, from 
but muſt be determined by this Court, on the hearing the Cauſe: equita 
Lady Cotton appeared viſible Owner of theſe Lands, and they MF agmir 
were given in to the Plaintiff, in the Particular of her Eſtate: © Statute 
| Stephen Cotton, and the other younger Children formerly brought the Ch 
their Bill againſt Mr. King, to have the Poſſeſſion of theſe Land and {1 
delivered up to them, and the Deeds, and your Lordſhip d- MF Trute 
creed the Deeds to be delivered to them, in Order to ther differs 
going to Law for the Poſſeſſion, if they pleaſed ; and though in WW nd be 
that Cauſe he was only Defendant, yet it appearing by his An- this m. 
| ſwer, he might have Cauſe to be relieved againſt theſe Ejet- ¶ the Co 
ments, it is expreſly provided by the Decree, that it ſhould be tity, 1 
without Prejudice to any Relief he might be intitled to. There be inta 
can be no Doubt, but that by theſe Aſſignments, however fra WF 
dulent, the legal Eſtates are in the Truſtees, and the Queſtion, WF 
whether Fraud or not, can never be determined at Law, butis Wh. 
proper for Equity, and the rather, becauſe the younger Chi- 3 
dren who claim the Poſſeſſion, have only an equitable Title too; WF, .. 
ſoit is proper to be determined here, whether they, or Mr. King, A 2 
have the beſt Title in Equity to theſe Terms, and Marriage {ﬀW. Mott 
being a good Conſideration, it is not material whether the Plain- ¶ tenane 
tiff is a Gentleman of Fortune, or not. 2 0 


Mr. Lutwych for the Defendants, the younger Children. = 


Mr. King has none, the ſeven younger Children a very good 
Equity, and it was very roam 4 and conſcientious i 
Lady Cotton, to provide for them, eſpecially ſince ſhe marriel 
the Plaintiff, who it does not appear had any Eſtate to {ett 
on her, though your Lordſhip has been told a formal Story, 
his making his Addreſſes, and that ſhe delivered him a Particu- 
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A conveys Landy 
for 99 Vears, if 


lar of her Eſtate, and how much he is defrauded. In 1716, he 
) came over from Ireland, courted, and was ſo fortunate to marry 
f I the Lady; but theſe Settlements were made in 1715, a Year 
before, when no Treaty of Marriage was on foot, nor could ſhe 
1 WW have this Fraud in Contemplation, I 
4 The Injunction they pray, muſt ariſe from ſome Confeſſion in 
6 our Anſwers, againſt whom it is to be granted, and not from 
. the Anſwer of Lady Cotton, who is an amicable Defendant. 
n | 
re The Bill by the younger Children was brought to have the 
: Decds produced, to enable them to bring Ejectments. Mr. 
of WW King infiſted upon by his Anſwer, what he now ſets out by his 
of MW Bill, and examined ſeveral Witneſſes, and it appeared to your 
be Lordſhip that there was no Fraud; and your Lordſhip decreed, 
fe, vot only that the Writings ſhould be delivered up, but that we 
might bring Ejectments in the Truſtees Names, (which is all 
that the Court ever does, on a voluntary Settlement) whereas if 
the Defendant had made out his Caſe, the Court would not have 
1 given us that Relief; and why then ſhould this Bill reſtrain us 
its, from any Privilege given us by that Decree? and though the whole 
e: equitable Intereſt of the Eſtate in Surry veſted in Lady Cotton, as 
hey 1 Adminiſtratrix to her Son 7ohn, yet the other Defendants, by the 
ate: WIT Statute of Jam. 2. are intitled to ſeven Eighths of it, ſo that 
at WE the Che/brre and Lancaſhire Eſtates belonging entirely to them, 
nd and ſeven Eighths of the Eſtate in Surry, it is proper their 
de- Truſtees ſhould take Poſſeſſion. But 1 think this Settlement 
heir WW differs from the common Settlements of a long Term of Years, 
hin and being determinable on her Life, may be limited over in 
An- this manner, becauſe all the Limitations are to be determined in 
ject» the Compaſs of a Life, ſo that there is no Danger of a Perpe- 
d be WW tuity, which is the only Reaſon why a Term for Years cannot 
"here de intailed. %% ny 
fra WW es 
ion, WE Lord Chancellor, 
but E What I ordered as well as I remember, on the former De- 
Chil eree was, that the Deeds ſhould be delivered by Mr. King to the 
£00; Hounger Children; he inſiſted that they were fraudulent, and 
King that he ought to keep them. I could not ſay, a Proviſion made by 
ON a Mother for her younger Children, who had no preſent Main- 


tenance, and ſmall Portions, was fraudulent ; if ſhe had made 
a voluntary Settlement without a Conſideration, it would have 
been a Fraud; but theſe Settlements were executed ſome Time 
before her Marriage, and were no Secrets, but very publickly 
known On the other Side, I would not take the Poſſeſſion 
from him, but left the younger Children to their Remedy at 
| | . Uuu 3 
Beem. The Haſband infiſts by his Anſwer, that the Settlements being made pending his Courtſhip, were 
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ſhe ſhould ſo long 
live, in Truſt, to 
the Uſe of her 
ſelf during Wi- 
dowhood, and 

then in Truſt for 
her young Chil- 
dren, and after- 
wards marries; 
the Children file | 
their Bill to have 
the Deeds, and 
the Lands de- 
livered up to 

a Fraud on him, 


Ee, Conveyance being voluntary, the Court would not order Poſſeſſion to be delivered, but only decreed the Deeds 
o be produced, to enable the Plaintiffs, if they thought proper, to bring Ejectments in the Names of the Truſtees, 
ply Ejectments were brought, and the Terms recovered, and the Court, on a Bill filed by the Huſband, denied an 
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Law, and now they have recovered I do not ſee why I ſhould 
grant an Injunction, though perhaps there may appear ſufficient 
Caufe at the Hearing. But as to the Surry te, the whole 


| A Tem for Veſted in John the Son, and conſequently on his Death in his 


ninety nine Repreſentative, and the Law knows no Difference between 


' Years, if one ſo 


long live, cannot long and ſhort Terms; and this very Point has been ſolemnly 
be intalel. determined in this Court. Then the Adminiſtratrix is ſeizeq. 


of the whole Truſt of the Term in the Surry Eſtate, fo the In. 
junction muſt continue as to it, and it is not diſtributable till af. 


2 Chan, Rep, ter his Debts are paid, but let the Plaintiff give Judgment in 
79, 81. Ant, 


G. 91. rChan, the Ejectment, with a Releaſe of Errors, and conſent not to 


be kg bring Error; and as to the other Ejectment, the InjunGiicg 


1 Yen. 7, 18. muſt be diſſolved, 


408, 2 Vern. 


” 1+ Saturday, January the 3zuſt. 


At the Rolls. 


Alleyn verſus Alleyn. 
Mr. Attorney General for the Plaintiff. 


| Ae Stephenſon, on the 29th of October 1727, made hi 
Will, inter al, in theſe Words. And as to, and for, al 

the Reverſion, and Inheritance of my ſaid Meſſuages, Land; 
and Tenements, I give and deviſe the fame to Samuel Aly 
my Grandſon, for and during, &c. and as to and concerning 
my Rents, arrear, Intereſt and Money due, and all other my 
erſonal Eſtate whatſoever, Debts, Funerals, and Legacis 
bang firſt paid and diſcharged, I give the fame to my Execu- 
tors, to be laid out in a Purchaſe of Lands, to be ſettled in 
Truſt to the ſaid Samuel Alleyn my Grandſon, &c. and mad: 
Mr. Alleyn the Father of the Defendant Samuel, and the Plan- 
tiff Mrs. Alleyn, his Daughter, the Wife of Mr. Alleyn, Er. 
ecutors.” Samuel Stephenſon, after the making of this Wil, 
on the 13th of October 1728, entered into Articles, for the 
Purchaſe of an Eſtate for 2500/. and the Money was agreed t 
be paid on the firſt Day of May following. The Teſtator by 
his Codicil dated the 29th of October 1728, deviſed to hv 
Daughter Lydia Lands of 70/. a Year, to be purchaſed for he 
by his Executors, out of his perſonal Eſtate. On the 3d d 
January 1728, the Teſtator advances 500/. to the Vendo;, 
and takes an Aſſignment of a Mortgage for 600 J. on the Pre 
miſſes, and the Deed recites, that whereas Samuel Stephenſit 
had contracted for the Purchaſe of theſe Lands, it was thereh) 
agreed, that it they were conveyed to him, the aforeſaid Sum 
ſhould be taken as Part of the Purchaſe-money, and the Term 
remain attendant on the Inheritance, but if the Premiſſes welt 
not conveyed, that the Mortgagor ſhould redeem on the com- 
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mon Terms. 5 April 1729, the Teſtator died, leaving t 1 Lands, 


Daughters, Efther Alleyn, the Plaintiff, and Lydia, who * 
Shters — 
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dead: Mr. Alleyn proved the Will, and by Indenture dated the 
goth of April 1729, the Premiſſes contracted for were conveyed 
io him and his Heirs, for, and in Confideration of 1100/7. paid 
by Mr. Stephenſon in his Life- time, and of 1400 l. paid by Mr. 
Allyn, out of the perſonal Eſtate of the ſaid Mr, oh (ke ; 
and Mr. Aleyn aſſigned the Mortgage, in Truſt for him and 
his Heirs: Mr. Alleyn died, and the Lands deſcended on 
the Defendant, as his eldeſt Son and Heir, and Mrs. Alleyn the 
fole ſurviving Daughter, and Heir of Samuel Stephenſon, filed 
this Bill, to have the Eſtate reconveyed to her, and the Mort- 
gage aſſigned as ſhe thou arect. © 


The Teſtator having entered into Articles for the Purchaſe 
of this Eſtate, it is conſidered in this Court from that Time, as 
part of his real Eſtate, and cannot paſs by his Will, becauſe it 
was purchaſed after the making of it, and there is nothing pe- 
culiar to this Caſe to diſtinguiſh it from the common Caſes ; 
for though after the Execution of the Articles, the Teſtator 
took an Aſſignment of the Mortgage, that was relative to 
the Articles, and cannot be conſidered as Part of his perſonal 
Eſtate, but only as a Payment of ſo much of the Money; 


\ 


and the rather, becauſe though the Teſtator died, the Convey- 


© ance was executed within the Time. If theſe Lands had been 


© conveyed to the Teſtator in his Life-time, there could be no 
Doubt, but they would deſcend on the Plaintiff his Heir at 
Law, and this Court will conſider this equitable Eſtate in the 
& fame Manner. 8 | 


; Mr. Lutwych. 


© This is a very plain Caſe ; if one articles for the Purchaſe 
ot Lands, if the Money is paid in Part, or though no Money is 
paid, it has been frequently determined, that this is a Purchaſe 
in Equity, asd that the Lands will deſcend to the Heir, and 
bis Executor muſt pay the Money, becauſe the Covenant to 
pay it, binds the Executor; as on the contrary, in Caſe of a 
Mortgage in Fee, the Heir of the Mortgagee is obliged to 
= convey to the Executor, though he has no other Proviſion : 

| Then, the only Queſtion is, whether this Eſtate will paſs by 
the Will? But it was ſettled in the Caſe of Sir Owen Buck- 
ingbam, where the Deviſe was of all the Lands the Teſ- 
© tator ſhould be ſeized of, that the Lands, whereof the Teſtator 
was not ſeized at the Time of the making his Will would not 
© paſs, for the Statutes, 32 H. 8. ch. 1, and 34, and 35. H. 8. 
ch. 5. enables only Perſons Having Lands, &c. to deviſe them. 
A Man may deviſe all the perſonal Eſtate whereof he is or 
| ſhall be ſeized, for that is perpetually fluctuating, and therefore 
if the Teſtator is to be conſidered as the Purchaſer of theſe 
Lands, by entering into Articles for the Purchaſe of them ” 
b I | | | | Le- 


Moor 404, Caſ. 
542, Gouldſb, 
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a Man Articles for the Purchaſe of a real Eſtate, it ſhall del 


but here the Defendant is not the next of kin to the Teſtata, 


then gives all his perſonal Eſtate to his Executors, to be hi 


the Law would till conſider this as ſo much of the perſonal E. 


the Teſtator, where the Diſpute is betwixt the Heir and next 


. for it was Truſt Money when he died, and the Purchaſe wa 


Life-time, they muſt deſcend to his Heir, and though the Ex. 
ecutor paid the Money, and took a Conveyance in his oy 
Name, he is but a Truſtee for the Heir, and the Teſtai 
deviſes only the Reſidue of his perſonal Eſtate after Paymen 
of his Debts, &c. But this is a Debt the Vendor could com. 
pel the Executor of the Vendee to pay, OP 


Mr. Willi for the Defendant. 


The ſingle Queſtion is, Whether the Eſtate contracted fo, 
ſhall deſcend to the Plaintiff, or be conſidered as Part of the Truſ 
Eſtate to be ſettled by the Will on the Defendant, when pur. 
chaſed with the perſonal Eſtate ? If a Man deviſes his perso 
nal Eſtate, to be inveſted in a Purchaſe of Lands, it is conf. 
dered as real Eſtate in this Court, and ſhall go to the Heir af 
the Deviſee, and not to his next of kin. 


n Od ANC PER NESNEIINY 
BB Co Lars 22 : 1 


1 


_ = N \ 
— 7 i, 
> — — 
n 
3 


Another Rule relating to Wills is, that the Intention d 
the Teſtator muſt be obſerved, and particularly where ay 
Thing executory is to be done; in which Caſe, Equity vil 
conſtrue a Will in the ſame Manner as it does Articles; and 
to fulfill the Intention of the Teſtator, will expound it ere 
contrary to the Words. It cannot alſo be denied, that wha 


= 
3 
8 


cend to his Heir, and his Executor ſhall pay the Money; bu 
this Rule holds only between the Heir and Executor, or th 
Heir and the next of kin, or the Deviſee of the perſonal Eſtate, 


or the Deviſee of the perſonal Eſtate, but Devifee of the ral 
Eſtate; for the Teſtator deviſes to him all his real Eſtate, aul 


out in Lands for his Benefit, which muſt be confidered in the 
fame Manner as if the perſonal Eſtate had been actually invel- 
ed in Lands; ſo that it is contrary to the Intention of th: 
Teſtator, that the Defendant ſhould have every Thing, to cl 
this a real Eſtate, and is putting a different Conſtruction a 
theſe Articles; from what they bear at Law, purely to defea 
his Intention, the Articles not being carried into Execution, trolle 
that 1 
tate, and did this Court ever put a Conſtruction contrary u g 
Law, on a Deed or Will, purely to overthrow the Intention dc 


of kin, his Intention ſeems to be that his Heir ſhould have it, 
by his entering into Articles, and therefore the Court in that 
Caſe, is carrying on his Intention. In the Caſe of Orm verlus 
Smyth, 2 Vern. 681. where Money due by Bond was deviſed, 
and Part was paid in the Life-time of the Teſtator, yet the Le. 
gatee had the Benefit of the whole Money, there the Legacy 
was changed by the Party himſelf, here it remained the ſame, 


afterwards 
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afterwards carried on with that Money, and therefore the Eſ- 
tate and Truſt muſt go together, | 


Maſter of the Rolls. 


* am of Opinion that the Plaintiff is intitled to this Eſtate 
tontracted for, and the Purchaſe whereof was compleated by 


L | the Executor ; and though the Conveyance was taken by the 
Executor in his own Name, he is only her Truſtee; ſo the 


{ Queſtion is open, whether this Eſtate ſhall be conſidered as real 


E Eſtate? The Council for the Defendant, does not deny, that 
it ought to be conſidered as real Eſtate, if it was not for the 
Directions of the Will, to lay out the perſonal Eſtate in Lands. 


l the Caſe of Commiſſioner Trimuel who contracted for Lands 
at a future Day, and then deviſed all his Lands; Lord Har- 


E court held the Lands contracted for would paſs, which ſtrong- 


h proves, that Lands contracted tor are to be conſidered as Pur- 


_—_— 
—< - 


E chaſes; and then it is as clear, that theſe Lands being contract= 


eld for, after the making the Will, will not paſs by it: The Caſe 
ol Sir Owen Buckingham was adjudged on an Ejectment in the 
Court of Common Pleas, and afterwards on another Ejectment 
E brought in the Court of King's-Bench, and that Judgment af- 
W firmed in Parliament on a Writ of Error; and therefore ſince 
E theſe Lands will not paſs by the Will, and muſt be conſidered 
s Part of the Teſtator's real Eſtate, they muſt deſcend to the 
E Plaintiff, his Heir, and ſhe cannot be defeated of them, but 


© by the expreſs Words of the Will, or by neceſſary Implication ; 


E and I think the Words of the Will, that the Reſidue of his per- 
4 {onal Eſtate ſhall be inveſted in Lands; '&c. is not either an ex- 


preſs Diſinheriſion, or by Implication. The perſonal Eſtate is 


3 not to be conſidered as it ſtands at the Time of the making the 
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Win, but at the Time of the Teſtator's Death, becauſe till 


that Time, it is in a conſtant Fluctuation, but ſo much of it as 
would ſerve for the Purchaſe of theſe Lands loſt the 


Quality 
of perſonal Eſtate in this Court at the Time of his Death, and 


became real Eſtate, and he has ſhewed his Intention to alter 
E the Nature of this Eſtate, having by a ſubſequent Ac con- 
trolled his Will as to ſo much, and this is clear from hence, 


that if he had lived to complete the Purchaſe, the Lands would 
not have paſſed as real Eſtate, becauſe the Purchafe was ſub- 


the Purchaſe was completed, makes no Alteration : So here 
is no Ground to ſay, it was his Intention to give all his real and 
perſonal Eſtate, becauſe, he was going to apply Part of his per- 
© fonal Eſtate in ſuch a Manner, that it would not have paſſed 
by this Will, either as his real, or perſonal Eſtate, and 
it would be the ſame Thing, if he had given the Defendant 
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© al his real, and perſonal Eſtate, for his Intention plainly ap- 


Ant, Caſ. 56. 
Lands contracted 
for are Cotiſidered 
in Equity asPur- 
chaſes, and the 
Vendee may de- 
viſe them, and if 
the Contract is 
after the mak ing 


the Will, they 


Will not paſs by 
it, Nelſ. 8 vo 
Rep. in Canc,76, 
106. 

Mor 254, Caſ. 
401. 404, Caſ. 
542. 

The Teſtator can 
deviſe only the 


Lands he is ſeized 


of at the Time 
of the making his 
WAL =: 

But a Man may 
deviſe all the per- 
ſonal Eſtate, | 
whereof he is, or 
ſhall be poſſefled, 
& 9a 237, Cal. 

1 * 


The Teſtator de- 
v.ſed all the Re- 


verſion and Inhe- 


ritance of his 
Lands, Sc. to 
A, and the Reſi- 
due of his perſo- 
nal Eſtate to his 
Executors, in 


Truſt, to be laid 


dut in Lands to 
the Uſe of A, 
afterwards he 
contracts for a 
Purchaſe of 
Lands, and dies, 
theſe Lands be- 
long to the Heir 
of the Teſtator, 
and not to A. 


Hee f, he, e. e, 
Car. E G. 


FEET 


3 
OY "III * 


— * 


De Term. S. Fill. 1729-30. 


_ = 8 2 
- 


1 Chan. Cal. 39. 
2 Vern. 679, 688. 
Co. Lit. 392. 
Co. Entr. 364. 
Raſt. 274. 34 Hl. 
6. F. n. B. 199. 
1 
t Anderſ. 188. 


Caſe 153. 
In Court 
Lord Chan- 
cellcr, 


relate to thoſe that reſide, but to thoſe that have Lands, an 


Towns, to occupy theſe Lands, and they pay likewiſe, and 


T HIS Bill is brought by the Plaintiffs, the.Occupyets d 


an Acre, for theTitheof Hay, and the Herbage of Paſture Land, 
not ploughed, or ſown, on Good Friday, or ſo ſoon after as d: 
manded. The other Modus is, That all thoſe who occupyLand 
in Winthorp, and are not Inhabitants of Winthorp or Burg), 


though they occupy Lands in the Pariſhes of Burgh and fi. 


ſufficient to cultivate and manure them, ſo theſe Modules 


. 


2 


pears to take ſo much out of his perſonal Eſtate, and he they, 


, 4 . = i 0 will 
no Deſign to paſs it as his real Eſtate, becauſe, by Law it could 900 
not paſs by this Deviſe. | this 
2 Vern, 62 1. Ploxod. 342. 32 H. 8, 1. 3 Co. 25. IIoor 254. tAndeſ.348. Pepb. 87. 21 BH was 
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Wedneſday, February the 4th. 
Chapman, & al Plaintiffs. 


The Biſhop of Lincoln, Mounſon, and 
Dobbs, Defendants, & e contra. 


Mr. Wills for the Plaintiffs. 


| feveral Parcels of Meadow, and Paſture Ground, in th 
Pariſhes of Burgh, and Winthorp in the Diocefs of Linc, 
againſt the Biſhop of Lincoln, who is ſeized in Fee of the in- 
propriated Tithes, Mr. Mounſon, Leſſee of the Biſhop tor thre 
Lives, and Mr, Dobbs his under Tenant, for the Eſtabliſhmat | 
of two Moduſes, and Mr, Mounſon filed his Croſs Bill, to har 

Tithes paid to him in Kind. One Modus is, that it has been! 
Cuſtom Time out of Mind, for the Occupyers of Land in Bunt. 
and who do not reſide in Burgh or Winthorp, to pay Four-penc 


ſhould likewiſe pay Four-pence an Acre, &c. And the Plaintith 
thorp, yet they live in other Pariſhes. The Modus does 10 


are not Reſident ; theſe two Pariſhes contain near eight thow- 
ſand Acres of Land near the Sea, and the Inhabitants are not 


were ſettled to encourage the Inhabitants of the neighbouring 


contribute to all the Pariſh Duties, and the ſame Cuſtom is ob- 
ſerved in ſeveral adjoining Pariſhes. We have proved a Pa. 
ment of this Modus for fifty Years, and that the Pariſhione# 
who paid Tithes in kind, on their Removal to other Pariſh, 
have paid only this Modus; and the Defendants have nd 
been able to prove, that Tithes in kind have been ever paid, 2 leax 
and therefore, as our Evidence is ſufficient, we have a Rig Land, 
to have theſe Moduſes eſtabliſhed, and if the Defendants de. Prece' 
ny theſe Moduſes, the Court will firſt enter into the Proof oi . Caſe f 
them, and if they are not fully ſatisfied with the Depoſit, the L 
wil 
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will ſend them to a Jury, but if they inſiſt that they are not 


PR 


good in Law, they muſt admit them to be well proved, and 


this is the conſtant Courſe in the Court of Exchequer, and it 
was lately ſo reſolved in Quavus's Caſe to eſtabliſh a Modus 


for Fiſh, becauſe they would not trouble themſelves, to give 
their Opinion on an uncertain Fact. 1 | 


Mr. Solicitor General for the Defendants. 


We have two Defences, (and if we prevail in either, the 
Court muſt Decree for us) that there are no ſuch Moduſes, 
or if there are, that they are not good in Law, but they ſay, 
if we controvert the Legality, we muſt admit the Modus, 
but the old Courſe of the Exchequer was, to confider the Le- 


geality of the Modus, on a Suppoſition it was proved, and not 


on an Admiſſion of it ; and-why ſhould the Court put the Par- 
ties to the Trouble, and the Expence of trying a Thing that 


tween Inhabitants and Strangers, in a Manner I never heard : 


I is not material, By theſe Moduſes a Difference is made be- 


nn Caſes between Reſidents and Out-dwellers, the Modus is 


generally in Favour of the Pariſhioners, and what Reaſon is 


© there for theſe Moduſes ; why muſt the firſt extend to all 
Strangers, but thoſe that live in Winthorp, and the ſecond, to 
all but thoſe that live in Burgh ? And they cannot be good 
in Law, becauſe it would depend on the Occupyer, whether he 
E would pay Tithes in kind, or not: A Man indeed, by chang- 
ing the Courſe of his Huſbandry, may change the Nature of 
E the Tithe, for he cannot be ſuppoſed to do it, to defraud the 

Rector; but it muſt be preſumed, that every Man will turn 
bis Land to the beſt Advantage; but here, though the Land 
continues in the ſame Plight and Condition, the Tenant, by re- 
moving out of the Pariſh, has it in his Power, to alter the 


Tithe ; and, 1 Lev. 116, Bawdry againſt Buſbel, a Prohibi- 
tion was- moved for on a Suggeſtion of a Cuſtom, that all the 
Occupyers, and Tenants of Skegnes, that were Inhabitants of any 


Place out of the Pariſh, ſhould pay to the Vicar only Four- 


pence a Year for every Acre; and it was alledged, that the 
Plaintiff occupyed Lands in Skegnes, but lived out of the Pariſh ; 
and the Court denyed the Motion, becauſe the Cuſtom was un- 
reaſonable, to give a greater Priviledge to Foreigners than to In- 
habitants, who are at a greater Charge, in reſpe& to their Re- 
hancy, to Repairs and Veſtments for the Church: This Caſe 
is reported likewiſe in 1 Keb. 602. Caſ. 76. and it is there ſaid, 


| fer Curiam, that this was an unreaſonable Cuſtom, and only 
| invented by the Country, to cheat the Parſon, and that it was 


a leaping Cuſtom, not fixed to any Perſon certain, or to the 
Land, nor of any Permanence : And by Keeling, there is no 
Precedent of any Modus ſo variable and dancing: And this 


Caſe ſhews, the Court on a Suppoſal of the Fact, determined 


the Law, before the Modus had been proved, and would not 
5% : let 
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The Court will 
not conſider 
whether a Modus 
is good in Law, 
or not, till the 
Modus is either 
admited or prov- 
ed. 1 


Poft, Caf. 156. 


Caſe 154. 


In Court 
Lord Chan- 


But if a Bill is 
diſmiſſed in the 
Exchequer, and 
then filed here, 
he cannot diſmiſs 
it on Motion, but 
muſt plead to it, 


a 
* T_T * EM — ds 


let them try theModus, becauſe it was void in Low : Theſe Mg. 
duſes are in Favour of Foreigners, others of Inhabitants, and 
would ſubje& the Rector to the greateſt Frauds, they have proved 


that they contribute as much asPariſhioners to the Charges of the 


Pariſh, and why then ſhould they be eaſed as to the Tithe} 
and it is unreaſonable, that by their Removal, the Impropriator 
only ſhould be a Loſer, ts Rn 


Lord Chancellor. 


It is contrary to the Rules and Methods of all Courts, tg 
determine the Law, till the Fact is either admited or proved 
On a Motion for a Prohibition, the Court is not poſſeſſed of 
the Cauſe, which makes the Difference, but if it is once grant. 
ed; the Defendant muſt either demur, whereby he admits the 
Modus, or plead the general Iſſue; and if the Fact is found a. 
painſt him, he has afterwards the Benefit of the Law. The 
Court therefore declares, the Plaintiffs have proved the Mo- 
duſes to their Satisfaction; but having a Doubt, whether theyar 
good in Law, will be aſſiſted by two Judges on Monday, next 
and defers giving an Opinion till that Time, 7 


Thurſday, February the 5th, 
MOTIONS. 
; Anonymus. 
HE Plaintiff filed a Bill in the Exchequer, which ws 
diſmiſſed, and now brought the fame Bill in this Cour, 


which the Defendant moved might be diſmiſſed with Coſt; 
but the Lord Chancellor, on conſulting the Regiſter, aid, i 


could not be diſmiſſed on a Motion, but the Defendant mul 


lead to it, and then it is referred to a Maſter, to ſee whethe 
it is the ſame Bill, or not; but if a Bill is depending here, and 
a ſecond brought for the ſame Matters, the Defendant ma 
move, that it may be referred to a Maſter to ſee whether the 
are the ſame, and to diſmiſs one. hs 


Saturdiy, 


; TY 


Were 


Life- 


Prem 


Marr 
brook, 


| Eſſex 
| Marg 


do the 
| Heirs 
and d 


of the 


In 


Boren 
the a 


Et Ct et br 3 ee . 
RAE I ns NN 3 . 


e 


F ng, a 


— 
* 


De Term. S. Hill. 1729-30. 


269 


—— 


Saturday, February the 5th. 
1 A ppeals and Re-hearings. 
6 Henry Gibbs, Adminiſtrator of his late Wife 
deceaſed, Plaintiff. 


| Henry Davis, ſurviving Executor of Dame 


rd Margaret Boreman, deceaſed, and Bro- 
WW ther, and Heir of his late Siſter, the 
. fſaid Elizabeth Gibbs, Defendant. 


(oe Wilkinſon, Lady Boreman's ſecond Huſband, pur- 


nme Years, determinable on the Death of himſelf and Lady 
| Boreman, and the longer Liver of them, from Robert Stanton, 
| and Elizabeth his Wife; and for ſecuring the Payment of it, 
the ſaid Robert Stanton, acknowledged unto Anthony Collins (in 


| Statute Staple for 1000 l. which was defeaſanced, for Pay- 
nent of the ſaid Annuity, And the ſaid Annuity being great- 
h in Arrear to Lady Boreman, after Captain Wilkinſon's Death, 

| the Mannor and Farm of Brobrick-Hill, in the County of 


— 


Caſe 155. 


In Court 


Lord Chan- 


cellor. 


Elizabeth Gibbs, late Elizabeth Davis, 


chaſed an Annuity of 100 J. per Annum, for ninety 


| Truſt for the faid Captain Wilkinſon, and Lady Boreman) a 


1 Wi Bucks, (whereof the ſaid Robert Stanton was ſeized in Fee) 
burt, | were extended by Virtue of the ſaid Statute in Lady Boreman's 
zofts; Life-time ; and ſhe got into Poſſeſſion of the ſaid Mannor and 
id, it WA Premiſſes, which were about 60 J. per Annum. 
mul . 5 | 1 
jethet Thomas Young, Lady Boreman's fourth Huſband, before his 
, and Marriage, by Deed and Fine, ſettled the Mannor of Crank- 
t maf brook, and the Lands thereunto belonging in the County of 
r they WW Efex, to the Uſe of himſelf for Life, Remainder to Dame 


do the Heirs of their two Bodies, Remainder to his own right 
| Heirs : And covenanted, that the ſaid Jointure Lands then were, 
and during Lady Boreman's Life-time ſhould be, and continue 
of the Value of 4001. per Annum, free from Incumbrances. 


| | In 1675, Thomas Young died without Iflue by the ſaid Lady 
furddy, Boreman, and upon his Deceaſe, the ſaid Lady entered upon 
WF the aid Mannor of Cranbrook, and the Lands thereunto belong- 

ug, and enjoyed the ſame, twenty five Years after her faid 
1 Yyy HNAuſband's 
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Margaret Boreman for her Life, for her Jointure, Remainder 
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400 J. per Annum. 


* .̃6— 


Huſband's Death, but the ſame did not exceed above the yearly 


Value of 200/. 


The faid Young having before his Marriage with the fad 


Lady Boreman, viz. on the 5th of March 1670, demiſed the 


ſaid Mannor and Premiſſes (except the Houſe, Coach-houſe, 
and Stables, and Hay for four Horſes, and all the Wood 
Timber, and Trees) to Matthew Young, for a Term of fk 
one Years, at a Pepper Corn Rent; the faid Matthew Nu, 
in Conſideration of 342 J. paid by Sir William Boreman, Ia. 
dy Boreman's fifth Huſband, afligned the ſaid Mannor ang 
Premiſſes unto Villiam Yardley for the Reſidue of the fig 
Term, in Truſt, to coroborate Lady Borman's ſaid Jointure 
and for the Repayment of the ſaid 342 J. to Sir William Bur. 
man, with Damages for the Breach of the ſaid Covenants of 
the ſaid Thomas Young, in the Value of the ſaid Mannor of 
Cranbrook and Premiſſes, for fo much as the ſame fell ſhort of 


Dame Margaret Boreman, Widow, was alſo ſeized in Fee 
of Lands in Kent, and being ſo ſeized and poſſeſſed, ſhe by 
her laſt Will, dated the 2oth of March 1719, deviſed in the 
Words following. 


Item, I give, deviſe, and bequeath, all my Mannors Meſl. 
ages, Lands, Tenements and Hereditaments, and real Eſt: 
whatſoever, with their, and every of their Rights, Member, 


in the ſeveral Counties of Kent, Eſſex, Bucks, Bedford, d 
elſewhere within the Kingdom of England, of which I hl 
© be any way ſeized, or intitled unto, to my Nephew Hen 


7 
and Appurtenances whatſoever, ſituate, lying, and being wit 
= 


Davis, and his Siſter Elizabeth, my Neice, now Wife af 


Mr. Henry Gibbs, to hold to them, the ſaid Henry Dan, 
and Elizabeth his ſaid Sifter, equally, during their natuii 
Lives, to be equally divided between them, Share and Snar: 
* alike, they jointly paying out of the Rents, and Profits of the 


ſaid Eſtate, unto my Brother Richard Davis, their Fathe 
© the full Sum of 30 J. a Year during his natural Life; an 
from, and after the Deceaſe of my ſaid Brother, Nephew ani 


© Neice then I give all my ſaid real Eſtate, to the right Heir 
of my ſaid Nephew, Henry Davis, and my ſaid Neice, Ei 
© abeth Gibbs, equally, in equal Parts, to hold to them, and 


_ © their Heirs as Tenants in common, and not as joint Tenants 


Always provided, that my faid Nephew and Neice, duriq 
* their joint Lives, and by their joint Conſent, ſhall, and mi 
* have full Power to diſpoſe, ſettle, and convey all, or any 0 
* the ſaid real Eſtate to them deviſed as aforeſaid, for any Pu 
© poſe, or to, or for any other Uſe or Uſes, as they ſhall bot 
* agree to, and think meet, and their Circumſtances in 

© Lite ſhall require. — 
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And by the ſame Will, after having deviſed ſeveral Lega- 
cies, the alſo deviſes as follows. 


All the reſt, Reſidue and Remainder of my perſonal Eſ- 
© tate, Plate, Gold, Jewels, Medals, Pictures, Houſhold Goods, 
and Furniture, and all my Mortgages, Bonds, Specialties and 
Credits, whatſoever they ſhall conſiſt of, (my wearing Appa- 
© rel only excepted) I give, and bequeath the ſame, and eve- 
« ry Part thereof, (after Payment of my Debts, Funerals and 
© Legacies) to be equally divided betwen my faid Nephew, 
Henry Davis, and his ſaid Siſter Elizabeth, Part and Part 
© alike.” And ſhe appointed the ſaid Henry Davis, and his 
faid Siſter Elizabeth, Executors of her Will. The 23d of 
April 1700, Lady Boreman died, and the Defendant, and 


é. 


One paſſeſſed of 
Lands in the 
County of Bucks, 
extended by Vir- 
tue of a Statute 
Staple, and of a 
Mortgage for 
Years in the 
County of Eſſex, 
and ſeized of 
Lands in Fee in 
the County ot 
Kent, deviſed all 
his Mannors, 
Meſſuages, Lands 
Tenements and 
Hereditaments, 
and real Eſtate, 
whatſoever, 
within the 
ſeveral Coun. 


ties of Kent, Eſ- 


the ſaid Elizabeth Gibbs proved the ſaid Will, and the Defen- 
dant poſſeſſed himſelf of the whole Eſtate. OD 3 

g | 8 ord, or elſe- 
JJ ̃˙²1ww-- ts bento dy ens Wh ear GC fc; Þ 


hold to them equally during their natural Lives; and from and after their Deceaſe, then he gave all his ſaid real Eſ- 
tate, to the right Heirs of A and B, in equal Parts, to hold to them and their Heirs, and after he deviſes all the 
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reſt of his perſonal Eſtate, &c. and all his Mortgages, Credits, Cc. to be equally divided between the 


ſaid A and B. 


It was adjudged, Firſt, That though the Teſtator had no other Lands in Eſſex and Bucks, that the Securities would not 
by the firſt Deviſe, but that, that extended only to Lands in Fee, but that they paſſed by the ſecond Deviſe, as 
ortgages and Credits, Secondly, That if they did paſs, that the Right Heirs were Words of Limitation, and not of 


Purthale. 


Some Time after, Theobald Thompſon, and Mary his Wife, 
Daughter and Heir of the ſaid Thomas Young, filed a Bill a- 
gainſt the Plaintiff and his Wife, and the now Defendant pre- 


tending thereby, that Lady Boreman being dead, the ſaid Man- 


nor of Cranbroke deſcended to the ſaid Mary, And the De- 
fendants by their Anſwer inſiſted, that they were intitled to 
hold over, not only till they were fatisfied the Money paid for 
the laid fifty one Years Leaſe, with Intereſt, by Lady Boreman, 
but alſo till they were ſatisfied the Deficiency of her Jointure, 
which was more than the Reverſion thereof would make good, 
and the Cauſe being heard, the Court declared accordingly. 


The 25th of November 1715, the Plaintiff filed his Bill a- 
gainſt the Defendant, in his, and his Wife's Name, and after 
her Death, a Bill of Revivor, and ſupplemental Bill for an 
Account, and Share of Lady Boreman's real and perſonal Eſ- 
tate, as Adminiſtrator to his Wife: And on the 28th of Ja- 
nary 1728, this Cauſe being heard Ex parte, his Honour, the 
Maſter of the Rolls, decreed, that a Moiety of the Mortgage 


Term, and of the Lands extended, belonged to the Plaintiff, as 


Part of the perſonal Eſtate of Lady Boreman, and did not paſs 


by a Deviſe of the real Eſtate, and that a Commiſſion ſhould 
iſſue to divide the ſaid Eſtate in Eſſex and Bucks ; and this 
Cauſe being heard again at the Rolls, the 21ſt of May 1729, 
his Honour in theſe Points confirmed his former Decree, and 
on the 5th of December 1729, on a Rehearing, the ſame was 
affirmed by the Lord Chancellor ; and this Cauſe now _ 

1 


on again to be reheard. 
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Mr. Solicitor General for the Defendant. 


The chief Queſtion is, Whether the Plaintiff is intitled a 
Adminiſtrator to his Wife, or the Defendant, as her Heir at 
Law? and this depends upon two other Queſtions, Whether 


the Mannor of Cranbrook, and Brobrick-hill, is included in 


the Deviſe to the Defendant, and his Siſter, and if it is, what 
Eſtate they take by the Deviſe. | 


The Mannor of Cranbrook was held by Lady Boreman, not 
only for the Security of 342/. but to make good the Deficiency 
of her Jointure, which would amount to more than the Eftate 

Was worth, and the Mannor of Brobrick-hill was extended on 
a Statute Staple of 1000 J. Security, for the Arrears of an An- 
nuit 

the Value of the Eſtate, which was but 60 J. per Annum, and 
Lady Boreman had been in Poſſeſſion of them many Year, 
and theſe Eſtates come under the Words of the Deviſc, for 
they are Mannors and Lands, though they are Chattels, and 
ſhe having been ſo long in Poſſeſſion of them, and having them 
as a Security for more than their Value, might look on her- 
ſelf as the abſolute Owner, and deſign to paſs them as real El. 
tate, and the ſubſequent Words ſhew, that this was her eil 
Intention, Within the ſeveral Counties of Kent, Eſſex, Bucks, 
Sc. and ſhe had no other Lands in Efex, and Bucks, fo, other- 
wiſe thoſe Words muſt be rejected, Of which I ſhall be an 

May ſeized or intitled unto ; ſure he is ſome Way intitled to 
theſe Lands, and her Intention to paſs them was reaſonable, 

her Intereſt in them being as valuable as the Inheritance. 


But Words improper to paſs a Thing, have been allowed b 
carry it in Favour of Wills, 3 Leon. 165. Styl. 261. Rich vet- 
ſus Sanders. A Man was ſeized in Fee of a Portion of Titbes 
in Holford, and having nothing more there, deviſes all his Fee 
Simple Lands whatfoever to his Brother and his Heirs, and it 
was adjudged, that the Tithes ſhould paſs by the Word Lands, 


A Portion of 
Tythes in H, 
paſſed by a De- 
viſe of al! his 
Fee Simple 


Lands, the Te- 851 : 
aun d was for though they are diſtinct, and ariſing out of the Land, yt 
3 the Aptneſs of Words is not ſo much to be conſidered, as the 
1 Kal. Ab, 614, Intention of the Teſtator, who muſt intend, that he had a Fee 


Simple Eſtate in Ho/ford, for he had nothing there but this 
Portion of Tithes to ſatisfy that Word: That Caſe is ſtronger than 
this in Queſtion ; there, Words that were improper, were ex- 
tended to Things that would not fall under that Deſcription; 
but here, the Words are ſufficient, theſe Eſtates were Manno 
and Lands, which ſhe was intitled to, and lay in Bucks and 


Eſſex. 


But the Plaintiff objects the laſt Clauſe, whereby ſhe deviſes 
all her Mortgages, Credits, &c, But that is no Anſwer to our 


Objection, 


of 100/, a Year, which would amont to more than 
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Objection, that the Words in Eſſex, Bucks, muſt be frick out, 
if theſe Eſtates do not paſs by the Deviſe, arid that is only a 
reſidgary Clauſe, and cannot contradict a former Deviſe, which 


will operate as an Exception out of it, 
13 he ſecond Queſtion then is, Suppoſing theſe Eſtates paſs, what 
y Eſtate is given? If the Plaintif®sWite is intitled only for Life, then 
t the Plaintiff has no Title to her Moiety, but if ſhe has an abſolute 
Intereſt in it, he has. Firſt, She deviſes to them, during their 
natural Lives, and if the Deviſe had gone no further, no doubt 
j but her Intereſt would have determined at her Death, then to 
y ſhew that this was her Intention, ſhe begins with a new De- 
e vile, 1 give all my ſaid real Eflate to the right Heirs, &c. and 
U therefore Right Heirs muſt be taken as Words of Deſcription, 
„ and not of Limitation, and then the right Heirs of Elizabeth t,t... +. li 
in will be intitled to the one Moiety, which belonged to Eliza- ME ons He 
1d beth for Life, and the rather from the Nature of the Eſtates, his VG to 
„ WE which are only Chattels, for if Heirs ſhould be taken as Words Right keis 1. 
or | of Limitation, then her right Heirs would take nothing, but the Ws 2 
nd | Eſtate would go to her Executors or Adminiſtrators, but if they ae Words 
| they are conſtrued Words of Purchaſe, Heirs may take; and 47 wrt 
fe this is agreeable to the Caſe of Peacock and Spooner, decreed in that Manner. 
„dy the Hovſe of Lords, and therefore the ſtrongeſt Autho- Yew. 08. of 
cal WF rity, 2 Vern. 43, 195. and that was on a Deed, this is the © 
ks, E Caſe of a Will, and Lord Sommers decreed the Caſe of Daf- 
- ferne verſus Goodman, 2 Vern. 362; on the Authority of the 
any E Caſe of Peacock and Spooner. John Bolt, poſſeſſed of a Term 
Ito br ninety nine Years, on his Marriage with Apolline, aſſigns 
be, WE the Term, in Truſt, for himſelf for Life, Remainder as to a 
| Moiety, to Apolline for Life, for her Jointure ; Remainder to 
the Heirs of the Body of Apolline by him to be begotten, Re- 
dto WF mainder as to the other Moiety, to the Children of the Body 
ver- WF of Apolline, they had a Son, and it was reſolved, that Heirs 
ibs WIE of the Body were Words of Purchaſe, and not of Limitation ; | 
Fee in this Senſe the Words will have their intended Effect, in the 
id it other they cannot; but the Eſtates, inſtead of going to the Heirs, 
nds, will go to the Executors. Therefore it was plainly the In- 
jet WF tention of Lady Boreman to paſs theſe Eſtates, and it was 
s the WW likewiſe her Intention to deviſe them to the Defendant, and 
Fee WWE the Wife of the Plaintiff for Life only, and that thoſe who 
15 vere to take in the ſecond Place, ſhould take as Purchaſers. 
than! | | | | | 
e ex- Mr, Lutwzch. 
_ ere is a ſingle Point of Law, though we are in a Court of 
and Equity, for your Lordſhip's Determination, which is plainly 
= with us, from the Authority of the Caſe of Peacock and Spoo 
ner, which cannot be contradicted. A Term for Years was aſ- 
eviſcs honed, in Truſt, that Baron and Feme might receive the Pro- 
o our ts during their Lives, and the Life of the longer liver of them, 
ction, IF 
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Ant. Caf, 120, 


that ſome Eſtate in Eſſex and Bucks ſhould 


the Teſtatrix. 
to the Heirs Male of his Body, this is an Eſtate Tail; for there 


only be underſtood of what Mortga 


— P 


* a their Death, to the Heirs of the Ads of the Wife 


to be begotten by the Huſband ; and Lord Chancellor decreed, 
that the whole Intereſt of the Term veſted in the Wife, but 


that Decree was reverſed by the Lords Commiſſioners- Who 
held, that the Heirs of the Body took by Purchaſe, and their 


Decree was affirmed on Appeal by the Houſe of Lords, The 
Plaintiff ſays, only Lands 4 will paſs by the firſt 
Words ; but fare theſe Chattels real may be conſidered in one 
Senſe as real Eſtate, though they are perſonal Eſtate, as they 
belong to the Executors, and it is plain the Teſtatrix intended 
paſs, and ſhe hid 
no other in thoſe two. Counties, and therefore this is within 
the Reaſon of thoſe Caſes where Things in a Will pals by the 
Intention of the Teſtator, though the Words he uſes are im- 
proper. 


The ſecond Point is, What Eſtate the Deviſees take: The 
Plaintiff ſays, the whole Chattel Intereſt is in them, to whom 
the Teſtatrix has expreſly deviſed it for Life only, and there- 
fore that Conſtruction, if it can, muſt be prevented. A Li- 
mitation 'of Chattels real, muſt have another Conſtruction, 
from a Limitation of an Inheritance, and therefore, though in 
the Caſe of a Freehold, theſe Words would make a Fee Sim- 
ple, they will not in the Caſe of Chattels real, for ſince the 
right Heirs can only take as Purchaſers of theſe Terms, the 0« 
ther Conſtruction would wholly difappoint the Intention of 
If a Fee is limited to one for Life, Remainder 


though Heirs Male are taken as Words to enlarge the firſt E 
tate, yet the Hears take, though not as Purchaſers : But if 2 


Term is limited in that Manner, if Heirs of the Body do not 


take as Purchaſers, they cannot take at all, but the Eſtate goes 


to the Repreſentatives of the firſt Taker. 


And Heirs at Law are, in all doubtful Caſes favoured, but 
wherever there is an expreſs Deviſe to an Heir at Law, that 
Deviſe was never taken from him, is doubtful Words or by 
Implication. 


As to the laſt Words, they. are only N Words, and can 
ges and Credits, Ge. were 
not before given away. And in the Caſe of Anberſt and Lit- 
ton, great Streſs was laid on the laſt Deviſe of all his Lands, &c. 
whereof he was ſeized in Law or Equity, &c. becauſe it was 
not of all the reſt, and Reſidue of his Lands, &c. as the Words 
of this Will are. 
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Mr. Attorney General for the Plaintiff. 
The Decree that hath beem made in this Cauſe, does not 


I contradict former Reſolutions ; the ſecond Point now inſiſted 
on, was not thought of, or mentioned *till this Hearing. We 
© muſt judge of the Will, not from the firſt Clauſe only, but from 


* 


the ſeveral Clauſes of it conſidered together. It is plain theſe 


two Eftates cannot paſs by the firſt Clauſe from the Words 


E themſelves, and the Nature of the Eſtates ; the Words ſhew 
E the Teſtatrix deſigned to give away only what was properly 


ber real Eſtate, and which was capable in its Nature of goin 
and deſcending to Heirs ; ſome Chattels are indeed called real, 


© becauſe they ſavour of the Reality, as they are Intereſts derived 


real Eſtate, The laſt Words, And real Eſtate whatſoever, 


© ried no further; and when ſhe deviſes it over, ſhe gives her 
fad real Eſtate, and by the laſt Clauſe it appears that ſhe did 
not deſign to paſs them; by the firſt Clauſe ſhe makes a com- 


he deviſes all her real Eſtate, then ſhe bequeaths ſeveral Lega- 
E cies; and in the laſt Place, ſhe gives, All the reſt, Sc. of her 
E perſonal Eſtate, &c. And all her Mortgages, &c. and though 
what was due on the Securities, was of more Value than the 
E Eſtes, that will not alter the Nature of the Intereſts ſhe had 
Ein them: But it is ſaid, that if theſe Eſtates do not paſs, there 
s nothing for the-Words in Eſſex and Bucks to operate on; 
but it does not appear in the Cauſe, that ſhe had no other Lands 
E there ; but if it did, the Inference they have made is too ſtrong, 
E theſe are general Words: Suppoſe the Words had been, All 
3 my real Eſtate in the Kingdom of England; if only real Eſtate 
© is to paſs, let the Words be ever ſo general, nothing elſe can. 


Ro 


SE 


The Defendant ſays, the laſt Clauſe is only a Deviſe of the 
© Reſidue, but it is not a reſiduary Clauſe, as to the Mortgages, 
Ge. but all her Mortgages, &c. are expreſly deviſed, ſo it is 
plain, that ſhe did not think ſhe had given them away before. 
But ſuppoſe theſe Eſtates paſs by the firſt Deviſe, then they paſs 
by the laſt Clauſe as a Reſidue, after the Death of the Dau gh- 
ter, for in the Deviſe over to the right Heirs, all the other 
Words are dropt, and only the real Eſtate is given over. 

As to the ſecond Point, what Eſtate the Plaintiff's Wife takes; 
if the Words are not ſufficient to carry theſe Eſtates over, the 
& Queſtion is at an End; but if they are ſufficient, the whole 
& Moiety veſts in her. But it is ſaid, that Right Heirs are Words 


Ki 
0 


5 of Purchaſe, and only Deſcriptio Perſonæ; Children, or Heirs 
: of the Body, indeed, may be taken as Words of Purchaſe, and 
3 | + the 


* 
RH 
25 
AR 
SY 


. 


ſhew the general Words, Mannors, Meſſuages, &c. are to be car- 


pleat Diſpoſition of all her Eſtate, both real and perſonal ; Firſt, : 


E becauſe there are other Words which may be ſatisfied, and 


= | Sink. part 1. | 
out of the real Eſtate, but they are only perſonal Eſtate, and fe. 18. Br. 
'W ; be o Ab. . Done, 

belong to the Executors, and will not paſs by a Deviſe of the u. 41. . 


Why Heirs of 


the Body are ra- 


ther to be con- 
ſtrued Words of 
Purchaſe, than 
Right Heirs. 
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0 „ Et. 


the Teſtator may be ſuppoſed to mention them out of Kindnes 
or Affection, but Right Heirs are too general Words, and cn 


be put in, only to enlarge the Eſtate, as Words of Limitat 


can 
for which Reaſon, if a Fee is deviſed to one for Life, and hy 
to his Heirs, the Intereſts join, and he to whom the Deviſe was 
only for Life, is ſeized in Fee, and therefore freehold and leaſe. 
hold Eſtate being deviſed together, the Pliintif®s Wife myg 
take an abſolute Eſtate in both, and the ſame Words mut he 


- 


-underſtood in the ſame Senfe as to both Eſtates, and the Word 


are ſtrong Words of Limitation, and the Caſes that have been 
quoted, do not come up to the preſent Caſe, The Caſe f 
Peacock and Spooner is greatly different; that was the Cafe af 
4 Term of the Proviſion of the Huſband, aſſigned and {cttl:; 
by him, and there was not the ſame Reaſon to adjudge the 
whole Intereſt to veſt in the Wife, as to veſt in the Huſbang, i 
it had been limited to the Heirs of his Body; becauſe if a Free. 
hold had been limited in that Manner, though the Wife would 
have been Tenant in Tail, yet by the Statute 11 H. 7, ſe 
could not have barred the Iſſue, and therefore in that Caſe the 
Court ſaid, they would not aflimilate it to the Limitation of: 
real Eſtate, and conſtrue it an Eſtate in Tail, for then it bei 
out of that Statute, ſhe might bar her Iſſue, whereas if it ws 1 


real Eftate ſhe could not bar them, and Heirs of the Body d 


not take barely through the firſt Taker, but per Formam Dai, 


| (though he may bar the Eſtate on a ſuppoſed Satisfaction) for 


the Donor may be ſuppoſed to have a Kindneſs for them, tho 


not for Heirs general, and therefore thoſe Words can be put i 


only to enlarge the Eſtate : And the Caſe of Mebb and JV i 


a later Reſolution, 2 Vern. 668. Edward Webb, on Marriage d 
his Son, and 2 50 J. Portion, aſſigned a Term to Truſtees, in 
| Truſt, to permit Thomas Webb, to receive the Profits for ti 


Life, and after his Death, to permit Anne his Wife, to receiv 
the Profits for her Life, Remainder to the Heirs of the Body df 
Thomas and Anne, during the Reſidue of the Term, the Wit 


dies, leaving Iſſue; it was adjudged at the Rolls, upon the Re- 


| ſon of the Caſe of Peacock and Spooner, that the Heirs of the 


Why Heirs of 

the Body are ra- 
ther to be taken 
is Words of Pur- 


Chaſe, when a 


Huſband ſettles 

a Term on his 

Wife for Life, 

Remainder to the 
Heirs of her Bo- 
dy, than when 

he ſettles it on 

himſelf for Life, 
Remainder to 


the Heirs of his 
Body, 


Body ſhould take as Purchaſers, and that the whole Term dil 
not veſt in the Father: But on Appeal to Lord Keeper Ha 
court, and after Search of Precedents, it was decreed, that the 
whole Term veſted in the Father, and that the Heirs of tht 
Body could not take as Purchaſers, for if the legal Eſtate had 
been limited in that Manner, the Father by Law muſt has 
taken the whole, and the Truſt of a Term muſt be governel 
by the ſame Rule, and Lord Harcourt went upon this Diſtinc 
tion, becauſe the Term was not limited to the Heirs of the Bod 
of the Wife, but to the Heirs of the Body of the Huſband, and 
if a Freehold had been limited in that Manner, the Huſband 
could diſpoſe of it, but not the Wife, and in all the Caſes thi 
have been mentioned, the Words were, Heirs of the Body, and 
no Caſe has been produced, where Heirs General have wy 
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ken to be Words of Purchaſe, becauſe it is ſo uncertain who 


they are. 
Mr, Solicitor General's Reply. 


It is not denied, but that in the firſt Clauſe, there are ſuf- 
ficient Words to paſs theſe Eſtates, if they are not reſtrained, 


and tied up by the others, but it is faid, that the Words Real 
Eſtate confine them: I agree, that in a legal Senſe, Chattels 


real are not real Eſtate, and therefore if a Man have both free- 


277. 


hold Lands, and Chattels real in one Place, by a Deviſe of all 


his real Eſtate, only the firſt will paſs, becauſe they may ſatisfy 
the Words, but if he has only Chattels real there, they will 


paſs, becauſe otherwiſe the Words would be void, as was re- 


ſolved in the Caſe of Roe and Bartlet, Cro. Ca. 213, 292, and it 
was her Intention to paſs them, and the Words will carry them, 
and no Anſwer has been given to our Objection, that other- 
wiſe the Words, In Bucks and Eſſex, muſt be expunged, for 


had no other Lands in thoſe Counties. As to the Objection, 


Styl. 279. Bro, 
Ab. Tit. Done, 
nn 41. | ; 


q at the former Hearings it was taken for granted, the Teſtatrix 


that theTeſtatrix hath dropt all the other Words, but Real Eftate, 
in the Limitation over, it is ſtrange, that in one Clauſe ſhe. 


ſhould give them for Life, in the other abſolutely, but ſhe de- 


viſed over whatſoever ſhe before intended to pals as real Eſtate. 


It is abſurd, they ſay, that the ſame Words ſhould operate a8 


Words of Limitation on the freehold Eſtate, and as Words of 
Purchaſe on the Leaſehold Intereſts, but that ariſes only from the 
different Nature of the Eſtates ; in one Caſe the Law unites the 


Eſtates, and though the Words are taken for Words of Limi- 
tation, the Heir takes, if the Tenant in Poſſeſſion does not de- 


Z feat the Eſtate ; but in Caſe of a Term, the Heir cannot take if 


the Words are taken only to increaſe the Eſtate, and that Right 


Heirs are Words of Purchaſe, is further proved, becauſe there 


come afterwardsWords of Limitation, To hold to them and their 


No ſuch Diſtinction, as hath been made between the Caſe of 
Peacock and Spooner, and of Webb and Webb, is mentioned in 


Heirs, ſo this is the ſame Thing, as if a Leaſehold Eſtate had 
been deviſed to two, and after their Deceaſe to their right 
| Heirs, their Executors and Adminiſtrators, my 


the Report of either of thoſe Caſes, nor is there any Colour for 


it, the Statute of H. 7. does not extend to Chattels real, and tho' 


Webb and Webb is a later Authority, yet it is of leſs Weight 


than Peacock and Spooner, which was determined by the Houſe 
of Lords, rg 


There is no Difference, whether the Limitation is to the 
Heirs of the Body, or to the Heirs General, for it is natural for 
a Man to have a Regard, and View to the Blood and Heirs of 


MW his 
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bis Family, be they who they will; as to freehold Lands the 
Caſe is the ſame, whether the Limitation over, is in Tail, or in 
Fee, and there is in both Caſes the ſame Reaſon for the Di- 
ſtinction as to Chattels real, becauſe if the Heirs do not take 1; 
Purchaſers, they cannot take at all. 


Lord Chancellor, 


One having Terms for Years, as a Security for Money, in 
two Pariſhes, and an Eſtate in Fee in another Parith, deviſes all 
her Mannois, Lands, and real Eſtate in thoſe Pariſhes, and the 
Queſtion is, Whether the Terms ſhall paſs? I agree with the 
Reſolution in the Caſe of Roe and Bartlet, that where one has a 

py n Land & ſubſtantive Term only in ſuch a Place, and deviſes all his Lands 


real Eſtate in 4, and real Eſtate in that Place, the Leaſe will paſs; but in this 
a Leaſe will paſs, : 


if the Teſtator 
has no other El. makes it differ from the Caſe, where nothing can paſs but tht 


. Terms: But at the Time of making her Will, the Teſtatrix 

Nat dat r Lee Had only a Mortgage, and an Extent as Securities, not ſubſtantive 

by Mortgage, or Terms, and by a Deviſe of all her Lands in A, B, and C, Terms 

Lands entended. ag Securities only cannot paſs, and it could not be her Intention 
to deviſe theſe Eſtates by this Clauſe, becauſe ſhe afterwards ex- 
preſly deviſes All her Mortgages, Bonds, Credits, &c. and there- 
fore that Deviſe muſt extend only to her freehold Lands. 


But ſuppoſing the Leaſehold Eſtates pafſed by this Deviſe, the 
next Queſtion is, What Eſtates the Plaintiff's Wife and the 
Defendant took by it? The Defendant allows, that in the Cat 

Freehold and of a Freehold, if an Eſtate is limited to one for Life, Retnain- 
nee Hate, the der to his- right Heirs, the Heirs will take by Deſcent ; but 
lame Words can- they ſay, that if a Term for Years is limited in that Manner, 
they will take by Purchaſe : In this Caſe then, both a freehold 


Where both 


Limitation of 


of and Leaſehold Eſtate being limited, the ſame Words in the ſame 


the Leaſchold. Sentence, by that Rule, muſt be taken as Words of Limitation 
2 Fern. 324: es Of the Freehold, and as Words of Purchaſe of the Leaſehold, 


affirmed in the which it can never be ſuppoſed the Teſtatrix intended, and 
Houſe of Lords, 


on Friday, March therefore, the Decree muſt be affirmed, 
_ 0th, 1729-30. 2 | | | 


N onda), 
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Caſe, there are ſome Fee Simple Lands that can paſs, which 


that it 
ſon, tl 
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da), 


tremely particular, they do not draw a Line between the Pa- 
riſhioners, and the Out-dwellers, but he that lives in either of 
the Pariſhes, and occupies Lands in one of them, pays Tithes in 
kind, but if he lives in neither of the Pariſhes, he pays only Four- 
pence an Acre. 5 
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Monday, February the gth, 
| Caſe 156. 


; Chapman, & al', Plaintiff's. n Court 


Lord Chan- 


The Biſhop of Lincoln, Mr. Mounſon, Mr. Juſtice 


and Mr. Dobbs, Defendants, and & . K. 
contra. n 


Mr. Solicitor General for the Defendants, 
HE Queſtion is, Whether theſe Moduſes are good in 


J Law. There is ſomething on the Face of them, ex- S C. 83. 


No Rule is more eſtabliſhed that relates to a Modus, than , ,,.... _ 


that it ought to be certain, in Reſpect of the Lands, the Per- to be certain, 
© fon, the Time, and the Sum; and that it ought to be as cer- 
tan, as the Tithe in whoſe Room it comes, but this Modus is un- 
certain in all theſe Reſpects, if to day the Lands are occupied 
by the Inhabitants of either Pariſh, Tithes are to be paid in 
kind; if To-morrow, they are occupied by Strangers, this 
Modus only is due. Suppoſe theſe Lands were jointly 
occupied by two, one of which lived in either of theſe Pa- 
© riſhes, and the other, in neither of them, how are they to pay 

E Tithe, either both the Tithe in kind, or both a Modus, or 
one Tithe, and the other a Modus? Or ſuppoſe, the Occupier 
lives one Time of the Year out of theſe Pariſhes, and the o- 
ther in one of them, what is he to pay? and is a Modus to 
depend on the Reſidence of the Occupier ? which is variable 
and uncertain, and intirely in his own Breaft, and the Impro- 
priator could not follow ſo variable a Right. 


| And as a Modus ought to be certain, ſo it ought not to be 7 1 
| lubje&t to any Fraud: Tithes muſt follow the Nature of the eie 


not to be ſubject 


Lands, and only change as they do; but here the Change de- to Frau: 
bends on the Will of the Occupier, whether he will reſide or 

not, How is it poſſible for the Rector to deal with theſe Peo- 

dle for his other Tithes ? If they cannot bring him to their 


Terms, they will threaten to remove to another Pariſh, and 


may cheat him, by removing only to the other Side of the 
Hedge, and we have proved this to have been really done, and 
that one went and built a Houſe on the other Side the Road 
m another Pariſh, e 


ES | As 
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a | fon: 
As theſe Moduſes then have no Reaſon to ſupport them, and Mo 
are liable to this Fraud, and we have proved it to have been WH onlz 
put in Practice, your Lordſhip will not eſtabliſh them. Hol 
„„ 5 for 
They ſay there are the like cuſtomary Payments in St. tere! 
nes, and other neighbouring Pariſhes, with this Difference, that ariſe 
the Modus extends to all Strangers, but the Cuſtom as to thy ME how 
Pariſh was adjudged at Law to be a void Cuſtom, 15 Ca, » WE Moc 
in the Caſe of Bawarie verſus Buſhel, 1 Keb. 602. Caf. „c. 
1 Lev. 116. i | 3 It 
| „ 5 Frau 
Mr. Lutwycbh. | 5 1 

| 3 | tent 
There muſt be a Certainty in a Modus, that the Pam . ways 
may know what to demand, and it may be ſued for in the Sci. the « 
ritual Court; but can any one tell in this Caſe, what the Parin Fraue 
will be intitled to? A Modus ſuppoſes an antient contrad u the P 
have ſo much yearly, in Lieu, and Diſcharge of Tithes, and i not 
mult be perpetual, but this Cuſtom is deſultory. mean 
There ought to be a certain and perpetual Rule for the Pu. 5 


fon to go by, in his Demand; this Modus is uncertain too, à the C 
to the Place, it may be converted into arable Land, and thn 
it muſt pay Tithe, but when it is Paſture or Meadow, by o. 
ly ſtepping into the next Pariſh, the Occupier, inſtead of py: 
ing Tithe is only to pay this Modus, and the Pariſh may con- 
bine together ; you ſhall live in my Houſe, and I will i 
ours; and there is no Reaſon or Foundation for this Cuſtom: 
If any Priviledge is to be allowed to the Occupiers, the Pi 
riſhioners ought to have it, in Reſpect of the burthenſome 0. 
fices they undergo, and as this is a Diſcouragement to tht 
Inhabitants, ſo it is a Loſs to the Parſon too, for the more In 
habitants there are, the greater are his ſmall Tithes ; in tit 
Caſe of Bawdry verſus Buſbel, the Court were fo clear a8 tt 
the Illegality of the Modus, they would not grant a Prohibition, 
and this Caſe is ſtronger, becauſe the Plaintiffs pray to hai 
theſe Moduſes eſtabliſhed, F191) 


E quotec 
Eicribec 
Wc all 
Fort ir 


= 
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Mr. Peere Williams, 


Tithes are the Revenue of the Church, and due of commu 

Right, which it is unreaſonable the Parſon ſhould be defeat 

of, by the Act of the Tenant, and fo light an Act too, a 1G 

Removal, whereas no Modus is good that depends on the 8 

of the Party, without it be ſome Benefit to the Parſon, 1 RR 

To repair the Ab. 649. (8.) to repair, and beautify the Body of tr 

wry, vr tags Church, and to find Neceſſaries for it, is no good Modus, b. 
| cauſe the Parſon has no Advantage by it, yet that is a pious ai 

expenſive Work; but what does the Parſon gain by the Rein 

moval? or what Expence is the Party put to? and if a 1 Z 

Y | ſonabe? 


— 


8 * 
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ſonable Commencement if it cannot be ſhewn, it is not a good 
d Modus. T he Modus is to ariſe, though the Occupier takes 
n only a Lodging in another Pariſh, and though he leaves his 

E Houſe empty, what Reaſon, what Foundation can be given 

bor it? and it tends to depopulate and deſolate a Pariſh, for In- 
© tereſt will always be a 1 Motive, a good Modus muſt 
E :ciſe from the Conſent of the Parſon, Patron, and Ordinary, but 
bow can we ever ſuppoſe the Parſon would conſent to theſe 


Fraud is to be allowed, 1 Leon. 99. Stebbs verſus Goodlack. 
The Cuſtom was, that the Parſon ſhall have for his Tithes the 
toenth Land ſowed with any Manner of Corn, and he ſhall al- 
ways begin his Reckoning at the firſt Land which is next to 


ron 

TY the Church, Sc. the Parſon ſhewed, that the Defendant by 
rin WE Fraud and Covin, ſowed every tenth Land which belonged to 
au the Parſon, very ill, and with ſmall Quantity of Corn, and did 
id t not dung and manure it as he did the other nine Parts, b 


Z Matter the Parſon libelled in the ſpiritual Court, and confeſſed 
dhe Cuſtom, but for abuſing the Cuſtom prayed to have his 
E Tithes in Kind, the Defendant prayed a Prohibition, and the 
Par ſon a Conſultation, and the Opinion of Wray, Juſtice, was, 
lat the Cuſtom was againſt common Reaſon, and ſo void, Co. 
E 446, (10.) It was adjudged in Sir Charles Moriſon's Caſe, 
Equoted in the Caſe of Gryſinan verſus Lewes, where one pre- 
Eicribed to pay the tenth Part of Corn in the Sheaf, for theTithe 


It is a Rule as to a Modus, that no Cuſtom introductive of 


means whereof, whereas the other nine, every of them yielded 
eight Cocks, the tenth yielded but three Cocks; and for this 
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Moor 913, Caf, 
1290. 8 


Moor 913, Caſ. 
1290. 


A Preſcription to 
pay the tenth 
Part of Corn in 
the Sheaf, for 
the Tithe of all 
which is in the 
Sheaf, and of all 
which is raked, 

is not good, 


A Modus to pay 
23. in the Pound 
of the improved 
Rent is naught. 

11 Co. 15. B. 

3 Lev. 255. 


\e Pr 3 of all which in the Sheaf, and of all which is raked, that this 
ne O. Nas an unreaſonable Preſcription, for then he may put the leſſer 
to te Fart in Sheafs, and leave the greater Part to be raked. 
re I- J | 
in th: WE Another Rule is, that a Modus ought to be certain and per- 
- as h manent, 2 Salk. 657, Caſ. 4. Startup verſus Doderidge, a Mo- 
ibitio, dus, to pay 25. in the Pound of the improved Rent, was held 
o hit naught, upon a Motion for a Prohibition, for that is to riſe and 
fall as the Land is let, and the Parſon cannot know ſt, 2 Salk. 
056, Ca. 3. Br. _ 
And this Cuſtom is unreaſonable, as it gives a greater Privi- 
ny ledge to Foreigners than Inhabitants, 1 Lev. 116, and though the 
defeat Reaſon given in that Book is not Law, yet the Inhabitants are 
00, * Wubje& to burthenſome and expenſive Offices, from which Non- 
the 1 eſients are exempt, for by the 43 of Eliz. the Overſeers and 
. r WChurch- wardens are to be choſen out of the Inhabitants, and 
of Wherefore there is more Reaſon to favour them. 
>dus, be ZE | . | | | | 
o 85 v | 4B Is 
if a 1 
ſonabl 


1 . 1 | — — —— — | — — a. 
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ON —_y 
"- 


Is leaving the Pariſh a good Confideration ? the Plaintig, 


do not fet ont, for what Time there muft be a Non-reſidence. | - 
Will a Week or Fortnight be ſufficient? ; 4 
Mr. Attorney General for the Plaintiffs. | a 
Notwithſtanding the Defendants have ſaid, that a Modu, 
ought to be more clear and poſitive when the Plaintiff prays to ch 
have it eſtabliſhed, than when it is ſet out by way of Defence, th 
yet in both Caſes it muſt be proved, and muſt be good in Lay m 
| which is ſufficient. We have proved theſe Moduſes beyond a1 
Contradiction, and the Defendants have not produced one In. WW 2 
ſtance that Tithe was ever paid in Kind, and therefore they I his 
muſt ſhew very ſtrong Arguments againſt the Legality of them, ting 
and after ſuch long Uſage, they muſt not be ſet aſide on ſigdt 
Grounds, to the Prejudice of thoſe who have purchaſed the M .. 
Lands, and whoſe Intereſts muſt be conſidered, as well as tle i Ter 
_ Parſons, ER dec 
„ | EIS = flo. 
Two Things are neceſſary to a Modus, immemorial Uſage, . P 
and Payment of Quid pro quo, which we have proved; and, . tl 
| ſecondly, a reaſonable Commencement, and it is ſufficient w Tit 
ſhew that a Modus might have a reaſonable Commencement, Com 
though we cannot poſitively prove that was the Reaſon of it; Mi © Mc 
the Fact is, that theſe large Pariſhes contained a much great: for f 
Quantity of Ground than could ſome Years ago be occupied ly ſhall 
the Inhabitants, therefore, that the Lands might not lie waſte, the F 
which would be a Loſs both to the Parſons and the Owners, for of th 
the Encouragement of Strangers to occupy theſe Lands, aud A to 
that the Parſon might have ſomething, the Parſon, Patron, d © th 
Ordinary, came to an Agreement with them, for the Payment WE Occu 
of this annual Sum, and it is ſufficient for us to ſhew, that ths R& 
might have been the Reaſon for theſe Moduſes, but it is no: WW du 
neceſſary for us to prove it was ſo. | 1 730, 
1 | 1 | | Lor 1 
As to the Caſe in 1 Lev. 116, the Law makes no Difference 2 : 
| whether The Modus tends to the Encouragement of the Pr N — | 
riſhioners, or of Strangers, and if the Cuſtoms had extended to Fi u 
all Strangers, they would have been more prejudicial to tte 10 et 
Parſon, and the Reaſon of them might have been to prevent a7 WW 1 F 
Fraud, from the two Pariſhes lying ſo contiguous. 5 8 5 
Moſt of the Defendant's Objections ariſe from the Caſe of Exch 
Bawdry and Buſbel, but no Conclufion can be drawn from that WE Th 
N Caſe that will govern this. Keble has not ſet forth the Modu „. . 
for Paſture and Meadow Ground, but generally for every Act — 
of Land, 5 as 2 8 Palo 
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Their firſt Object ion is, that theſe Moduſes are unreaſonable, 
but I have ſhewn there might have been a very good Reaſon 


| for their Commencement, and therefore any Objections to them 


are of no Weight, and the ſame might be made to many Mo- 
duſes, which haye been adjudged good in Law, | 


Secondly, It is faid that theſe Moduſes were invented to 
cheat the Parſon, but this is no Objection, unleſs they can prove 


E that ſuch a Uſe has been made of them, that the Occupier re- 

E moved on any Quarrel with the Impropriator, or to diſtreſs him 

zs to the other Tithes, and all Moduſes are liable to Fraud, but it 
is not eaſy for the Pariſhioner, or probable that he would leave 

bis Abode on this Account, and he would loſe more by quit- 

fg his Houſe, than he could fave by the Tithes. e 


Thirdly, They, ſay, theſe Moduſes are not certain, as to the 


E Perſons, or as to the Lands, but a Preſcription for a Modus 
E decimandi need not be more fixed, than for a Non deciman- 
= do, The Ciſtertians were diſcharged of Tithes Quamdiu in 
E propriss manibus, Cc. which was a variable Preſcription, as 
© to the Perſons, why may not Lands be liable either to pay 
E Tithes, or a Modus, in 2 71 of the Occupier, as well as by 

Courſe of Huſbandry ? Godbolt 194, Brown's Caſe; there was 
a Modus for Tithe Hay in a particular Field, which was ſowed 
| for ſeven Years, that do not deſtroy the Modus, but the Rector 
© ſhall have the Tithes of the Corn, the Vicar the Modus for 
W the Hay, it might be ſaid in that Caſe, ſhall it be in the Power 
| of the Occupier, whether he will pay Tithe in kind, or not, 
| or to whom he will pay them? that is as variable and dancing, 
ass the preſent Cuſtoms, and puts it alſo in the Power of the 
| Occupier, to whom he will pay, — 


Such a Modus has been allowed good at Law, Cro. Eltz, 


| 136, (4) Coteford verſus Peaſe, the Parſon ſues the Defendant 
for Tithe in Specie of certain Paſtures in N, the Defendant 
for a Prohibition ſurmiſes, that he was an Inhabitant in &, and 
that Time out of Mind, every Inhabitant there, that had 
& Paſtures in N, had paid Tithes for them to the Vicar of 5, and 
3 that the Vicar of 5, had paid the Parſon of N, Two-pence 
for every Acre, and the Court held, that the Prohibition did 
les, for it is as if he had preſcribed to pay Two-pence for eve- 
| ry Acre, Cro. Elix. 136. ( 5), and there are many Caſes in the 


Exchequer, in which this Modus has been eſtabliſhed, 
The Caſe in RolPs Abridgment, that the Occupiers uſed to 


- repair and beautify the Church, and therefore ought not to 
bay Tithes, amounted to a Non Decimando, but here the 
& Parſon has Four-pence an Acre. . — 


The 


N 
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If a Field it 
ſowed for ſeveri 
Years, the Rec- 


tor ſhall have t 


Tithe of the 
Corn, and that 


does not deſtroy 
the Modus for 


the Tithe Hay. 
* 


A Foreigner may 
preſcribe to pay 


2d, for every _ 


Acre of Paſture 
he occupies, 
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The Caſe of Startup and Doderidge, was to pay two Shil. 
lings in the Pound of the Rack Rent, or beſt improved Value, 


which was uncertain, here the Sum to be paid is fixed and 


certain. 
Mr. Will. 


The conſtant Uſage proves, that there was ſuch a Contract, 
and we have proved, that the ſame Modus has been conſtantly 


paid in the Pariſh of Skegnes, notwithſtanding the Prohibition 


was denied in the Caſe of Bawdry and Buſhel, and the Inha- 
bitants have more Benefit than Strangers, they have the Inſtruc- 
tion of the Miniſter. ts 


The firſt Objection is, That theſe Moduſes are uncertain, 


which has been fully anſwered, but they are as certain and per. 


manent, as many others which have been eſtabliſhed, where a 


Modus is for Tithe of Hay, and if the Lands are ſown, to pay 


"Tithe in kind; in that Caſe, the Parſon cannot tell before-hand, 


how much he ſhall have the next Year; he cannot tell whe- 
ther it will be mowed or ſown, while the Lands are occupied 


by a Pariſhioner, &c. Tithes in kind are to be paid, if by a 


Stranger Four-pence, &c. A Modus is not permanent, when 
any one Year nothing is to be paid to the Parſon, becauſe tht 
would amount to a Non Decimando ; but here ſomething 
muſt be paid, and theſe Cuſtoms are certain as to the Land 
they are for Meadow and Paſture-Ground, and as to the Per 
ſons too, they mult be paid by the Orcupier. SED; 


The ſecond Objection, is that they are liable to Fraud, but 
 Maduſes more ſubject to Fraud have been eftabliſhed ; for if 
they are made uſe of to cheat the Parſon, the Court will reliex 
him, and make them pay Tithes in kind, which accounts for 
the Caſe of Szebbs and Goodlack, where the Court would not 
grant a Prohibition in Support of a Cheat, though the Modus 
was confeſſed ; but Moor, in the Report of that Caſe, 913. 


Caſ. 1290. ſays, a Prohibition was awarded, notwithſtanding 


the Covin, becauſe the Parſon might have an Action on the 


Caſe for the Fraud at the Common Law. The Glebe do not 
pay Tithes to the Vicar, yet if the Impropriator put Cattle when 


yeaning on that Land, the Vicar ſhall recover the Tithes, becauſ- 
of the Fraud. Moor gog, Caf. 1277. Cro. Eliz. 467. (25) 
Moor 863. Caſ. 1186, Hob. 39. a 


The other Objection is, That the Parſon muſt have a Bene- 


fit, ſo he has by theſe Moduſes, they cannot mean, that be 
muſt have as much as the Tithe, for then the Objection would 


run to all Moduſes, but that what comes in Lieu of the Tithe, 
muſt be paid to the Parſon himſelf, 


Mr. 
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Mr. Creuſe. 


There are many Precedents of ſuch a Modus being adjudged 
good, Hill. 16. Ca. 1. Rot. 1548. in C. B. 2 Brown's Entr. 
194» 195, 196. The Vicar libelled for Tithes in the Spi- 


ritual Court, and a Prohibition was granted, on Suggeſtion that 


Strangers who occupied Lands in that Pariſh ſhould pay a Mo- 
dus of Ten-pence an Acre , and there are many Decrees for 
the Payment of ſuch a Modus in the Court of Exchequer. 
The Vicar brought his 
Bill to be paid Tithes in kind, and the Defendant ſuggefted 
a Cuſtom, for Foreigners to pay, Four-pence an Acre, for 
Tithe of Meadow and Paſture, and an Iſſue was directed, and 


Trin. 12 Ca. 2. Piggot againſt Lovel, 


y Two- 


pence a Hogſhead for Cyder was eſtabliſhed. In Rolls A- 


| bridg. 649, Cal. 8. 650, Caſ. 9. it is faid the Cuſtom would 
have been good, if it had been to repair the Chancel, becauſe 
that would have been a Benefit to the Parſon, here the Thing 


to be paid is certain, and that is the Certainty requiſite in a 
Modus, 1 Kebl. 612, Caf. 86. a Prohibition was refuſed, on 
© Supeeſtion of a Modus to pay Four Shillings for every Day's 
| ploughing of Wheat, and Two Shillings for every Day's 
© ploughing of Barley, for the Uncertainty. But if the Modus 
had been ſo much, for every Day's Work with an Averment 
© that it was certainly known, and how much it contained, it 
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would have had lufficient Certainty. 


4C 


Mr. 


It is a good Mo- 
dus for thoſe who 
reſide out of the 
Pariſh, to pay 

10 d. an Acre for 
the Lands they 


E . Verdict found for the Defendant, and the Bill was diſmiſſedd, 
both theſe Reſolutions were prior in Time to the Caſe of 
E Bawdry and Buſhel, which was in the 15 Ca. 2. and there 
have been many ſuch Decrees ſince that Time too, Hill. 2 5. 
E Ca. 2. the Rector filed his Bill for ſuch a cuſtomary Modus of 
E Six-pence an Acre, and the Modus was eftabliſhed, Trin. 30. 
Ca 2. a Bill was brought for Payment of Tithes, the Defen- 
dant pleaded ſuch a Cuſtom as in this Caſe, and two Iflues were 
directed, one, whether there was ſuch a Cuſtom, and the o- 
ther, what Lands the Defendant occupied; and the Cuſtom be- 
ng found, the Court decreed accordingly. 32 Ca. 2. The Bill 
was brought for Tithes, and the Defendant pleaded a Modus 
© of Twelve-pence an Acre for Lands newly converted to Til- 
E hge, and Four-pence for antient Paſture, there the Court were 
of Opinion, that the Modus was well proved, and ordered a 
| Caſe to be made for the Opinion of the Judges, who were of 
Opinion, that this was a void Modus, and certainly it was ſo, 
for being coupled with the Twelve-pence for the new convert- 
ed Ground, it could not be good. But afterwards Mich. 2 Vm. 
and M. Blaxton verſus Langton, the Succeſſor of the Plaintiff 
E brought a Bill for Tithes in kind, and the Defendant inſiſted on 
the Modus of Four-pence an Acre, the Plaintiff confeſſed the 
E Cuſtom, but claimed the Benefit of the former Decree, and de- 
chared that to be his only Inducement for bringing his Bill, 
but the Court declared it to be a good Cuſtom. In the Caſe 
of Row verſus the Biſhop of Exeter, a Modus to pa 


A Mcdus of 24, 
a Hoęſhead for 
Cyder is good. 


A Modus to re- 
pair the Chancel 
is good. 


A Modus to pay 
4s, for every | 
Day's Ploughing 

is not good, 


But to pay fo 
much for every 
Day's Work, 
with an Aver- 
ment of what it 
contained, and © 
that it was cer- 
tainly known, is 
good, 
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abouts, is not 
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Mr. juſtice Forteſcue. 


I think there is no Difficulty to determine this Queſtion 
Whether theſe are legal Moduſes or not, and I am of Opinion 


that they are, firſt I would obſerve on what Moduſes are 


founded, the Books ſay they are real Compoſitions, and they 
are allowed both by the Canon and Civil Laws, and as they arc 
founded on Agreements, they muſt be contained. in ſome In- 


ſtrument, and if it is loſt, the Parties are allowed to preſcribe, 


and this was the Reaſon Lord Chief Juſtice Holt went upon 
in the Caſe of Startup and Doderidge, (though he was againſ 
the Modus) that as it was a Contract between the Parties, it 
was hard to break through it, when it was well proved. 


But the Defendants ſay, theſe Moduſes are unreaſonable, [ 
have ſeldom known this Objection made to a Modus, because 
no Body can tell at this Diſtance of Time whether it was re 


ſonable or not, at its firſt Commencement ; but the Law ſup- 


poſes it was, 8 Ed. 4. 13. b. But they are not unreaſonabl; 
they are an Eaſe to the Parſon, for he is not bound to attend 


Foreigners, but it is ſaid, that they take more Notice of Fo. 


reigners, than Inhabitants, but was it not in the Power ot the 
Parſon, Patron, and Ordinary to give them what Priviledge 
they pleaſed ? they create no Burthen on the Inhabitants, 


But it is objected, that they are uncertain, and if they ar, 
then indeed they are not good in Point of Law, for they would 
amount to a Non Decimando, but can any Cafe happen, in 


which the Parſon will not either have this Modus, or tht 
Tithes? and there is no Uncertainty, but what is to be paid on 


every Contingency, is fixed: In Rolls Ab. 265, a Modus b 
pay a Shilling or thereabouts for every Acre of arable Land, ws 
adjudged uncertain, and as the Cuſtoms are laid with Relation 


to the two Pariſhes, they are an Advantage to the Rector, and 


a Foreigner may come and refide in the Pariſh, and then be 


will pay Tithes, as well as one who occupies Lands, and is! 
Pariſhioner, may leave it, here is no Uncertainty in the Mo- 


dus, but the only Thing uncertain is, Whether the Modus, 


or Tithes in kind are to be paid ? 


In this Caſe the Parſon has a Benefit, he has Four-pence at 
Acre, and I do not know, but once it might be a fourth Patt 
of the Value of the Lands, The Modus to repair the Church, 
in Lieu of Tithes, could not be good, becauſe the Pariſhioneſ 


was bound to do it without ſuch a Modus, and the doing 
was no Benefit to the Parſon ; but if it had been to repair the I 


Chancel, it had been a good Modus, for that would have been 
an Advantage to the Parſon, 
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I cannot rely on the Caſe of Bawdry and Buſbel, it was de- 


E termined on a Motion, and the Prohibition might be denied for 
E other Reaſons, it is a Strange Reſolution, ſure a Man may give up 
bis Right on what Terms he pleaſes, and the Reaſon 7 
del in Lev. is not good in Law, for it is a ſettled Point, that Fo- 
© reigners are bound to contribute to the Repairs and Veſtments 
of the Church, and to pay all Pariſh Duties, and Mr. Creuſe's Caſes 
ate expreſly in Point; and in the Caſe of Bate and Howland, 
E decreed in the Court of Exchequer, 1726, a Modus to pay 44. 
an Acre for high Land, and 
Z judged a good Modus. 


mention- 


3 d. an Acre for low Land, was ad- 


Mr. Juſtice Reynolds. 


A Modus is a real Compoſition, run into a Preſcription, made 


3 concurrentibus 11s, qui de Jure requiruntur, who might diſpoſe 
of the Rights of the Church, as well as private Perſons of theirs, 
and if theſe Contracts now appeared in Writing, they would be 


Foteigners are 
bound to contri- 
bute to the Re- 
pairs and Veſt- 
ments of the 
Church, and to 
pay all Pariſh 
Duties. | 
A Modus for e- 
very Occupier to 
pay 4 d. an Acre 
for high, and 3d. 
for low Land, is 
good, 


good, and the Memorials being loſt, the Parties may preſcribe, 


and ſhall have the ſame Advantage of them as if they appeared 
© if theſe Cuſtoms were univerſal, they would undoubtedly be 
3 good, and then the Queſtion will be, whether the Reſtrictions 
hall make them void, and if they would be good generally, 
E ſhall the Parſon object, when the Reſtrictions are for his Benefit? 
and it cannot now be diſcovered, whether the Pariſhes were not 
formerly united, or did not partake of Sacramentals ; but if theſe 
Moduſes are ſo uncertain, that the Parſon cannot know what to 
demand, Iallow they are bad. All the Certainty requiſite to a 
E Modus is this, that when the Circumſtances are the ſame, there 
E ſhall be the ſame Modus, and it is not uncertain, becauſe the 
© Parſon is now to have a Modus, and now to be paid Tithes, 
for that is as certain, as the Caſes of Non Decimando, where 
the Parſon has ſometimes Tithe, and ſometimes nothing, and 
this is no Loſs to the Inhabitants, they do not pay more, though 
the Parſon has leſs, and the Surpluſs is not thrown as a Load on 
E their Eſtates. e 


The ſingle Authority for the Defendants, is the Caſe of Bau- 


dry and Buſbel, which was determined on a ſudden Motion, 
and no Rule given to ſhew Cauſe, and is founded on Reaſons 
that are not Law; and though we have the contemporary Re- 
ports of Sider in, and Raymond, they take no Notice of that 
Caſe, and I believe the Parties had Recourſe to another Court 
that granted a Prohibition, becauſe the Cuſtom has ſubſiſted in 
that Pariſh ever fince, notwithſtanding the Prohibition was de- 
nied, and that Caſe ought not to be regarded, ſince it ſtands 
fugle, in Oppoſition to ſo many contrary Reſolutions both be- 


fore, and fince that Time, many of which Authorities have been 


ö cited by Mr. Creuſe, 


Lord 


not refiding in 


' Burgh or Win- 


thorp, to pay 4.4. 
an Acre for the 
Tithe of Hay, 
and the Herbage 
of Paſture, is a 
good Modus, 


* 


poſition, which being 
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Lord Chancellor. | 
I am of the ſame Opinion; the Plaintiffs have proved theſe 
A Modus for the Moduſes to be Time out of Mind, and the Defendants have not 
Ocouien of | produced a ſingle Inſtance of the Payment of Tithe in Kind, 


and as they relate to ſo many Pariſhes, it would occaſion great | 


Confuſion to ſet them afide. Every Modus ſuppoſes a Com- 
loſt, runs into a Preſcription. Suppoſe 
the Compoſition had been for all Occupiers, by the Cate that 
has been cited by Mr. Juſtice Forteſcue, that would be good, 
and why ſhould it make the Cuſtom unreaſonable, to reſtrain it 
to thoſe that live out of the two Pariſhes ? Does making the 


| Compoſition with Part only of the Occupiers, make it illegal! 


They might contract with whom, and on what Terms they 
pleaſed ; and though Keeling, in the Caſe of Bawary verſus 
Buſbel, ſays, there was no Precedent of ſuch a Modus, M. 


Creuſe has produced two Reſolutions before that Time, but they 


not being in Print, I ſuppoſe he had not ſeen them, and that 
Caſe was adjudged on a ſudden Motion. FE, 

There is no Uncertainty in theſe Moduſes, for then indedd, 
no Time, or Uſage could make them good ; they are no more 


_ uncertain, than the Preſcription by the Ciſtertians in non Deci- 


0 


Caſe 157, 


In Court 
Lord Chan- 
cellor. 


mando. Does not the Tithe alternately belong to the Recto, 
or Vicar, as they are great or ſmall Tithe? Theſe Cuſtoms 
therefore, being no ways uncertain, and having held fo long, 
muſt be eſtabliſhed on the original Bill, and the Defendant's 


croſs Bill muſt be diſmiſſed, g 


| Tueſday, February the 1oth, 
Mpeeler verſus Sheer, & al. 


. Mr. Verney for the Plaintiff. 


R. Granville Wheeler, Son, Heir, and Executor of Si 
George Wheeler his Father, is Plaintiff, Jonathan Sherr, 
and Bridget his Wife, one of the Daughters of Sir Geary! 


Wheeler, Robert, Grace, and George Hutton, the Children 0 


Elizabeth Hutton, another Daughter, Frances Middleton, ano- 
ther Daughter, and her four Children, Ralph, Francis, Grace, 


and Richard, Thomas Sharp, and Judith his Wife, another 


Daughter, Franciſca, another Daughter unmarried, Georg! 
Jobn, Mary, and Grace, the Children of Mary anothe! 
Daughter, by poſthumous Smyth, the Executors of the fail 
poſthumous Smyth, the Executors of Grace Muſgrave, * 


nother Daughter, and the Attorney General, are Defendants. 
And the Bill is brought for your Lordſhip's Determination ot 


ſeveral Points, ariſing from the Will of Sir George Wheeler. St 


George Wheeler having two Sons, and ſeven Daughters, Franc, 
| | | | Franc iſc 6, 
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Franciſca, and Judith unmarried, and Grace, Mary, Bridget 
and Elizabeth, married, (to three of which he had given 800 J. 
apiece for their Portion, and to the other 10001.) by Will bear- 
ing Date the 23d of May 1719, deviſes to the Plaintiff ſeveral 


0 Houſes in London, charged with an Annuity to his Daughter 
* Bridget, to his three unmarried Daughters 1000 J. apiece, to 
*. Grace 200 l. to be laid out in Lands or an Annuity, to Mr. Hutton 
le 200 J. if he augmented his Wife's Jointure 201. a Year, other- 
at yiſe, the 200 J. was to be laid out in Lands, to be ſettled on the 
% Witc ; and the like Legacy, and on the ſame Terms, to poſt- 
r WW humous Smyth, to his Sons-in-law 10“. apiece for Mourning, 
he and ſeveral Legacies to Charity, and then the Will goes on, © All 
he reſt and Reſidue of my perſonal Eſtate, I give to my Ex- 
iey ccutors, Debts, Funerals, and Legacies being diſcharged, - in 
lus © Truſt, that what remains above 200 J. to each of them, 100 J. 
Ir, E * to be deducted out of the Reſidue, they ſhall employ to ſuch 
hey | * charitable Uſes, as by Codicil I ſhall appoint, and makes his 
hat WW Lon George, and his Brother Charles Executors. 18 anuary 

1721, by Codicil, taking Notice that fince the making his Will, 

Frances was married to Mr, Middleton, and that he had given + 
cd, ber 500/. Portion, he revokes her Legacy of 1000/. and deviſes 
wi to Mr. Middleton 200 l. if he ſettled 201. a Year additional Join- 
ci» WW ture on his Wife, otherwiſe the 200/. was to be laid out in 
a0, Lands for her Uſe, and directs, that (his Daughter Smyth being 
om dead ſince the making his Will) the 200 J. he had deviſed to her 
15 | ſhould be diyided among her Children, and then goes on, And 
ants 


whereas I have by my Will given the Reſidue to my Execu- 
E © tors, in Truſt, Sc. now I do hereby direct and appoint, that 
the ſame ſhall be applied to ſuch Uſes and Purpoſes, as by any 
other Codicil or Codicils ſhall be directed and appointed.” The 
E 2d of March 1722, he made a ſecond Codicil, whereby taking 
Notice, that his Daughter Judith, ſince the making his Will, 
© was married to Mr. Sharp, and that he had given her for her 
Portion an Aſſignment of a Mortgage of 1000/. he revokes her 
Legacy of 1000/7, and likewiſe taking Notice, that his Son 
© © George was fince dead, he conſtitutes the Plaintiff, with his 
Brother Charles the other Executor, for the Uſes, Truſts, 
Jeorge 3 * and Purpoſes in his Will, and that he ſhould have and par- 
en of take of ſuch Advantages and Benefits, by being one of his 
an Executors, as George would have taken, and received as ſuch, 


of Ut 
Sheer, 


race, * if he had lived,” The 23d of October 1723, he made a third 
nothe Codicil, in which is no Direction as to his perſonal Eſtate, but 
2 _ only deviſes Lands he had purchaſed in Kent in Augmentation of 
hat | a Charity, to which he had bequeathed a Legacy by his Will. 
e ll dir George Wheeler ſoon after died, and Elizabeth Hutton is 


ſuce alſo dead, Mr, Charles Mheeler died before probate, and 


We aA — Rn EM 
i at n MESS RR we: ag Ex — mou = 
* OS LG es DSS a SE Ee tet, c Ns Ee HAST Sy 
e * . 8 IJ * o n Os: 8 £44 
2% 5 5 „ N 3 5323 ͤ ͤ E  MIOED . 
FP 8 8 


no” | the Plaintiff the ſurviving Executor proved the Will. 
__ The firſt Queſtion on this Will is with Mr. Attorney Gene- 
4 nc; ral, Whether the King ſhall have the Diſpoſal of the Surplus of 
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De Term. 


a wh SR _ 


If one deviſes 
1000 J. to ſuch 


_ Charitable Uſes, 


as he had before 
appointed by 
Writing, if the 


Writing cannot 


be found, the 


_ King ſhall apply 


the Money, 
So, if a Deviſe is 


made to an ille- 
gal Uſe, 


1 Fern, 248. 
Nelſ. Rep. in 
Canc, 245. Sir 
Wm, Jones verſus 
Peacock, 


Tm... 


the perſonal Eſtate, to charitable Uſes. But the firſt Codicil i; 


a plain Revocation of the laſt Clauſe in the Will, it takes No- 


tice of that Clauſe, and directs, that the Reſidue ſhould be ap- 
plied to ſuch Uſes, and Purpoſes, &c. and by his ſubſequent Co. 
dieils he has directed no other charitable Uſes of the Surplus. 


Mr. Attorney General. 


No Argument can be drawn in this Caſe from the particuly 
expreſs Legacies the Teſtator has given to charitable Uſes, if it 
appears to be his Intention, that the Reſidue alſo of his perſona 
Eſtate ſhould be applied to ſuch Uſes : If this Queſtion ſtood 
ſingly on the Will, the Teſtator not having appointed the Uſes 
by Codicil, the Diſpoſition of the Reſidue belongs to the Crown. 
Attorney General verſus Siderfm, 1 Vern. 224. Mr. Siderfn 
charged a Mannor with the raiſing 1000 J. out of the Profits, ty 
be applied to ſuch charitable Uſes as he had by Writing for. 
merly directed, and no ſuch Writing being to be found, the 
King appointed the Charity for the Benefit of the mathematici 
Boys of Cbriſt's Hoſpital; ſo, if a Bequeſt is given to an illegi 
Uſe, and it ſhall not be void, for the Benefit of the Heir, or Ex. 
ecutor, 2 Fern. 266. Attorney General verſus Guiſe. So the 
Teſtator's general Intention ſhall take effect, tho' he has nc 
ſpecified the particular Charity, and the King ſhall apply it. 


The next Conſideration is, Whether the firſt Codicil is a Re 


| vocation of this Clanſe of the Will. I apprehend, a prior Wil 


The Teſtator 


makes his Will 
inter al, in theſe 
Words © Al the 
6 reſt of my per- 
< ſonal Eſtate, I 
c give to my Ex- 
© ecutors, in 


* Truſt, that 


4 what remains 
c above 200 J. to 
4 each of them 
< 1001, to be de- 


is not revoked by a Codicil, but either by expreſs Words, or be- 
cauſe the Codicil is inconſiſtent with the Will, but this Codici 
is not an expreſs Revocation of the Will, nor is it inconſiſtent 
with it. The Teſtator does not ſay, the Uſes ſhall be excluſive 


of the charitable Uſes ; they fay by this Codicil he might hare 


given the Surplus to any Perſon ; why ſo he might not withſtand 
ing the Will, and declared any other Uſe ; for the Will is not 
like the Reſervation of a Power by Deed. BT 


| Lord Chancellor. 


Where a Man deviſes to ſuch charitable Uſes as he had ap- 
pointed, that ſuppoſes, he had made an Appointment, though 
it could not be found, but here it is plain the Teſtator hal 
made no Appointment, but only had it in his Thoughts to do 
ſo; by the Codicil he confirms his Will, and makes the Trut 
of the Surplus more extenſive, it was to be in Truft, for a Cha- 
rity, if he directed any. _ 3 8 N 


< ducted out of the Reſidue, they ſhall employ to ſach charitable Uſes, as by Codicil T thall appoint, Afterwards by Codici 


© taking notice of the Will, he dirQs the Refidue to be applied to ſuch Uſes, as he by Codieil ſhould appoint, * and dies wich- 


out making any Appointment. 


» - 1 


The King ſhall not have the Diſpoſal of the Truſt, as of a general Charity, Ae, e- . eee 22 4 
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Jo. 4 - 1 1 but ſhall be di- 
The next Queſtion is, between the Plaintiff and the other #ributed among 

P- MW Defendants, Whether the Reſidue of the perſonal Eſtate, where- oak they bat 

0o- bol the Truſt is not diſpoſed of ſhall go to the Plaintiff, as Ex- 3 2 

| ccutor, or according to the Statute of Diſtributions, or the PIE On 
E Cuſtom of Torx. | cared,theyſhoul | 
Y a | | ve rota « 
| 7 will not trouble your Lordſhip with Caſes when the Sur- er Potion. 

ular E plus ſhall go to the Executor, and when to the next of kin ; 

if 1 but this is the moſt favourable Caſe, for the Executor, can come 

"a WW before your Lordſhip ; he is an only Son, and the only Child 

t not advanced by the perſonal Eſtate, the other younger Chil- 

Jie E dren were provided for by Portions given by the Teftator in 

un. his Life-time, or by his Will; for he deſigned the Deviſes to 

rj them, as filial Portions, and not as Legacies ; for by his Will, 

„be gives his three unmarried Daughters 1000 J. apiece, but 

for having afterwards given two of them Portions on their Mar- 

the tage, he by Codicil revokes his Bequeſts to them, and we have 

tical expreſly proved, that the Teſtator often declared he would ne- 

85 ver give his Daughters above 1000 J. apiece, and that he gave 


© the 1000 J. to Franciſca, as her full Portion, and the 200 J. to 
the other Daughters, in Augmentation of their Portions. 


but in this Caſe the Surplus is expreſly deviſed to the Execu- 


ke ® tors, ſo that the Plaintiff is intitled to it by Law, and the Teſ- 
* utor onlv reſerves to himſelf a Power to declare the Truſt of 
"x d, and the Teſtator did not die immediately, without an Op- 
xdicil WF itv to take this P into Conſideration; bi 
n Wl portunity to take this Power into Conſideration; but he after- 
ſtent WE 


Wi E wards made three Codicils, and do not revoke the Deviſe b 
ufive 


have 
tand- 


18 not 


© Uſes and Purpoſes as he ſhould after direct, and he makes no 
E Appointment by the other Codicils ; and on the Death of his 


tif in his Room, he gives him all the Advantages he deſigned 
the other; and if this Point is with us, the other Claims of the 
E Defendants are at an Ed. 


125 ; M . Mead. 
r had Y Sir George Wheeler cannot be ſaid to die inteſtate, as to any 
to do Part of his perſonal Eſtate; becauſe he has deviſed the whole 
Truſt = Reſidue ; he appoints by his ſecond Codicil the Plaintiff Exe- 
Cha- cutor, and that he ſhould have the ſame Advantages thereby as 
| Gorge, which ſhews he deſigned the Exccutorſhip as an Ad- 
n Cal Vantage, which cannot be anſwered by the trifling Legacy of 
ics with i 


100 /, apiece, nor is that given to them as Executors ; there- 
© fore fince the Teſtator has made no Appointment, the Truſt | 
muſt reſult to the Executors, and no one can ſay he has a Ti- 
to the Executors, 
and 


5 
. 


0 
75 
5 
2 
A 
7. 


1 


ie to the Reſidue, ſince by Law it belongs 
6 5 | | WP £ 


Moſt of the Book Caſes are of a Reſidue not diſpoſed of, 


the firſt Codicil, but only declares the Truſt ſhould be to ſuch 


© Son George, when the Teſtator comes to ſubſtitute the Plain- 
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and the Teſtator himſelf has taken Notice of the legal Priyi. 
ledges, and Advantages of an Executor. 
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If particular le. In the the Caſe of Milner verſus Hooker decreed by your 


gacies are given 


to the Executor Lordſhip, April 1720, Mr. Miner gave ſeveral Legacies tg 
of kin, Refidue Mr. Hoger his Executor, and alſo deviſed to him all his real 
une Eſtate, and Legacies likewiſe to his next of kin; the next of kin 
filed a Bill againſt the Executor for an Account, and a Diſt. 

bution of the Reſidue, and your Lordſhip was pleaſed to lay 

that the Teſtator having given Legacies both, to his Execurgr 

and next of kin, the Law muſt take Place, and to decree the 

Reſidue to the Executor. Mr. Wheeler, in this Caſe, is Son gf 

the Teſtator, and has no perſonal Eſtate deviſed to him, and 

the Teſtator has provided for all his next of kin, which is 

plain Indication he deſigned the Executor ſhould have the Re. 

ſidue, ſubject indeed to any Truſts he ſhould appoint, and 

therefore he having made no Appointment, the Plaintiff v 


whom it belongs by Law muſt have it. 
Los Mr. Rider. 
By Law the Executor is intitled to the Reſidue, and it 


never taken from him by this Court, but where it appears to 
be the Intention of the Teſtator he ſhould not have it, which 


the Defendants would gather in this Caſe from the particuls But 
| Legacy, by the Words of the Teſtator, the Plaintiff is to hav exprel 

the ſame Advantages by being Executor, as his Brother Georg, WM T:.6 
but the 100 J. was not given to him as Executor, and in Conf» WF «cr + 
ſideration of his taking upon himſelf the Burthen of the Excca- WW wery I 
torſhip. But ſuppoſe this a particular Legacy to him as Ex WF the eq 

_ ecutor, it is not a Manifeſtation of the Intention of the Teſt» WF them 
tor, to exclude him from the Reſidue, A particular Legꝗ WW gves 
is generally thought indeed to be given by the Teſtator, with : 200 / 
Deſign to exclude the Executor, but not where his Intention WW fioned 
appears ſtronger to exclude the next of kin, for even when WF rity, 1 
there is equal Reaſon to preſume, he deſigned the Reſidue u preg * 
the one, as to the other, the Preſumption is always in Favor partic 

of the Executor, who has the Law with him; and the Tut Truſt 
not being declared, it is as if no Truſt had been mentioned: Trufk 
But the ſecond Codicil ſhews, that this was the Intention of th ſuch 
Teſtator, to give him all the legal Advantages of an Executo, cClarati 

for the Legacy of 100/. cannot be called Benefits and Advair WF nor; 
tages, and we muſt conſider that the Teſtator was making a Pr was d 
S for all his Children, and we have proved, that he often 
often declared, declared that his Daughters ſhould have but 1000 J. apiece, v I- By 
kin hould hare that to decree them a Share of this Reſidue, would contradi% I as wel 
enen. his Intention, and ſuch Proofs have been allowed to be read n Intent 
257, % % the Houſe of Lords, and they have decreed upon them, co" Surplu 
; trary to the Caſe of Foſter and Munt, 1 Vern, 473, though thi! Execu 


was a Decree of their own Houle. 
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vi- 8 3 | RY 
Mr, Solicitor General for the Defendants, 

ot Where a Legacy is given to an Executor, or to two Execu- 
to tors, equally to be divided between them, it would be miſpend- 
rea ing Time, to ſhew that the Courts of Equity have always taken 
kn this Deviſe, ſince the Caſe of Foſter and Mount, as an implied 
tri. Intent in the Teſtator, to give the Executor no more, and have 
lh, decreed the Surplus to be diſtributed. 
tb But it is faid, that in this Caſe Legacies are alſo given to the 
ak younger Children, who are. the next of kin, and fo the Impli- 
ni cation is equal, and the Law muſt take Place in Favour of 
b (WF. the Executor: But nothing is given to Mrs. Sharp, by the 
Re. Will or Codicil, but the Teſtator having given her 1000 J. on 
uber Marriage, revoked her Legacy, but the Court has in many 
f Ciaſes decreed a Diſtribution of the Reſidue, where the next of 
| kin have had particular Legaties ; the next of kin take by the 

Law, by the Statute of Diſtributions, not by the Intention of 

© the Teſtator, but the Executor can take only by the Will, and 
ME Intention ; and fince he deſigned to give him fo much only, the 
vert of kin come in for the Reſidue, without any Regard to 
15 the Intention of the Teſtator. 7 55 1 
cular But it is further objected, that in this Caſe the Reſidue is 


it 


han expreſly deviſed to the Executors, in Truſt, and that fince no 


E Truſt is declared, it reſults to them: This is the firſt Time I 
© ever heard, that a Man could be a Truſtee fot himſelf, but the 


xc WP very End of creating a Truſt, is to ſever the legal Eſtate from 
E. the equitable Eſtate ; and it cannot be faid, that by making 
Teſti WW 


| them Executors, he deſigned them the Advantages the Law 


£92) gives them, becauſe he has deviſed away all the Reſidue, but 


vith 1 WWF 200 J. and there is no Room to imagine, that the 13 de- 
entio i fined them any more; he had ſome deſign to give it to Cha- 
her WW rity, if not, it remained undiſpoſed of: So here, by the Ex- 
Juc o preſs Words of the Will, as well as by Implication from the 
*avou particular Legacy, the Executors are Truſtees, and when no 
Tru Truft is appointed, this Court has alway declared them to be 
oned: Truſtees for the next of kin: If a Deed of Gift is made on 
of tht WW fuch Trufts as the Donor ſhall declare, and he makes no De- 


ecuto, BW claration, the Truſt ſhall reſult to the Heir at Law of the Do- 


4qvar vor; and the equitable Eſtate ſhall not go to the Donee, who 
A F vas deſigned, and made Uſe of, barely as an Inſtrument, 
Often 2 5 | | 


Intents, and Purpoſes ; fo that if George was not intitled to the 
Furplus, the Plaintiff cannot; one of the Uſes he was made 
Executor for, was to be a Truſtee of the Surplus, and the 


Es 
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ece, 1 By the Codicil the Plaintiff muſt be conſidered as a Truſtee, 
s well as George, for he is made Executor, for the fame Uſes, 


Ant. Caf q, 12, : | 


26, 32, 


7 29-30. 
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200 J. was given to them as Executors, it is given to them b 
the Name of Executors, and they are to deduct it out of the 


The Plaintiff, they ſay, is unprovided for by the perſonil 


Eſtate, and the Daughters advanced; but he has a real Eft: 


of 2000 J. a Year by deſcent, or Settlement, and the Davgh. 
ters have only 1000 /. apiece, which is a ftrong Circumſtance 


in their Favour ; and the Surplus is not above 5000 J. and the | 


other Executor was only a Brother to the Teſtator. 


They have read Proofs, that the Teſtator intended th; 
Daughters ſhould have but 1000 J. apiece, on the Authority of 


the Caſe of Littleburry and Buckley, 2 Vern. 675. that a Wit. 
neſs may be read in Affirmance of the Right of the Executor 


' Caſe 1 58, 


In Court 
Lord Chan- 


cellor. 


tator. 


Poſt, Caf, x65, 


but not in Diſaffirmance; whereas he muſt be read firſt, be. 
fore it can be known, which way his Evidence goes; but what 
the next of kin take, does not ariſe from the Intention 
the Teſtator, but from the Statute, ſo the Defendants are intit 
led to the Reſidue, whatever was the Intention of the Tel. 


2 = Lord Chancellor. | 
Let this Cauſe ſtand over till Monday the 23d Day d 
„„ 5 1 
a Thurſday, February the 12th. 
MOTIONS. 
, Hawkins verſus Croke. 


HE Defendant being in Contempt to a Sequeſtration, 
for want of an Anſwer, the Plaintiff obtained an Ord! 


to ſet down the Cauſe on the Sequeſtration ; the Defendant a 


the Day obtains an Order for a Week's Time to anſwer, ani 
the Cauſe to ſtand over in the mean Time: The Defendant 
puts in an Anſwer, which the Maſter reported inſufficient, and 
the Cauſe is ordered to be ſet down again, the Defendant put 
in a further Anſwer, and an Order is made, that if the Maſi! 
did not report it ſufficient in four Days, the Cauſe ſhould cont 
on again, the Maſter reported the Anſwer inſufficient, the De 
fendant put in a third Anſwer, and the - Cauſe coming to be 
heard, his Honour adjudged, that the Cauſe ſhould be heard 
on the Sequeſtration, and decreed the Bill to be taken pro Co 
feſſo, that it was an Indulgence in the Court to adjourn tit 
Cauſe, till they ſaw, whether the Defendant would put in ® 


Anſwer, and that he had abuſed this Indulgence, by putt! | 
in Anſwers that were inſufficient ; and which ſtrictly ſpeaking I 
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> no Anſwers, and that the Cauſe was firſt ſet down re- 
gularly on the Sequeſtration, and only waited to ſee if the De- 
fendant would make a proper Uſe of the Time the Court had 
given him. | 


An Order was made on the Motion of the Defendant, that 
it ſhould be referred to a Maſter, whether the Decree was re- 
gular or not, and the Plaintiff moved to diſcharge this Order, 


The Council for the Defendant inſiſted, that this Decree was 
irregular, becauſe they had been ſerved with a Subpœna, to put 
in a better Anſwer, and had paid the Coſts ; and if a Defendant 


will not anſwer, a Plaintiff's Bill is taken pro Confeſſo, be- 
cauſe he has no Opportunity to put the Matter in Iflue; hut he 


may join Iſſue on our Anſwer; and ſeveral Things in the Bill, 
which by this Decree are to be taken pro Confeſlo, are expreſly 
denied in the Anſwer ; and no Precedent can be ſhewn, that a 
Bill was ever taken pro Confeſſo, after the coming in of an An- 


ſwer. An inſufficient Anſwer cannot be ſaid to be no Anſwer, 


it is a good Anſwer in thoſe Points it is not inſufficient, or it 
ought to be taken off the File, and the proper Officer would be 


obliged to certify, that an Anſwer was filed; and ſhallthe Court, ; 
contrary to that Record, decree the Bill to be taken pro Con- 
feſſo? but the Anſwer being in, the Plaintiff ought to have 


taken the uſual Courſe of the Court, to oblige the Defendant 
to put in a ſufficient Anſwer, „„ 5 


Lord Chancellor. 

This Decree binds the right, as well as any other Decree, and 
therefore the Order of Reference muſt be diſcharged, for if there 
is any Error in the Decree, it is an Error of the Judgment, and 
the Defendant muſt petition to rehear it 


Monday, February the 16th. 


. Minuel verſus Sarazine. 


FHE Teftator was indebted to the Plaintiff 4211, and be- 
queathed him a Legacy of 400/. this being leſs than the 


Debt, ſhall not go in Part Satisfaction. Nelſ. 8vo Rep. in 
Canc. 38. „ 1 e 


Tueſday, 


If a Decree is 


made on a Se- 
queſtration irre- 
gularly, theCauſe 
muſt be reheard, 
but it cannot be 
referred to a Ma- 
ſter for Irregula- 


rity, 
Poſt, Caſ. 198. 


Caſe 1 59. 
At the Rolls. 


A Leber, len 


than the Debt 
ſhall not go in 


Part Satisfaction, 
1 Salk. 155, Caſ. 
5. 2 Vern. 593. 
2 Salk, 508, Caf. 
4. Ant. Caſ. 2. 
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Caſe 160. 
At the Rolls. 


The Plaintiff 
having aſſigned 
150 Errors in 5 


ſtated Accounts, 


the Maſter of the 
Rolls made an 
Order ſor him to 
pick out thoſe he 
would inſiſt on, 
and conſent to 
waive the reſt, if 
he ſhould be of 
Opinion they 
were not Errors, 
if he thought 
them Errors, he 
would either 0- 
pen theAccounts, 
or give him leave 
to ſurcharge, or 
falſify | 


Where Witneſſes 


have been ex- 
amined, and no 


Replication, the 


Court at the 

Hearing, or even 
after a Decree, 
will order a Re- 
plication to be 

filed, Nunc, pro 
Tunc. 


A Cauſe is at 

Iſſue by the Re- 
plication, and a 
Rejoinder is ne- 


Caſe 161. 


At the Rolls 
Eodem die. 


Tueſday, February the 15th. 
Rodney verſus Hare, & al. 


Aptain Rodney filed a Bill againſt the Colonel, and the A- 
gent of the Regiment, for an Account of his pay, and the 
Pay of the Company; and to ſet aſide five ſtated Accounts 
ſigned, Errors excepted; and he aſſigned one hundred and fifty 
Errors in the Accounts, and the Cauſe coming to be heard the 
Maſter of the Rolls made an Order, that the Plaintiff ſhould pick 
out thoſe Errors he would infiſt on, and give the Defendants 4 
Note of them, and conſent to waive the reſt, if the Court ſhould 
be of Opinion that they were not Errors ; but if the Court, he 
ſaid, ſhould think them Errors, that would be a good Cauſ 
either to decree an open Account, or to pive the Plaintiff a [i 
berty to ſurcharge, or falſify. EE 


The Defendants having pleaded in Bar theſe five ſtated Ae- 
counts, began to read Proofs to their Plea, and no Replication 
being filed, the Maſter .of the Rolls made an Order, that the 
Replication ſhould be filed Nunc, pro Tunc, and faid, that ſuch 
Orders had been often made after a Decree ; but the Defendants 


inſiſted, that then the Cauſe would not be at Iflue, for want of 


their Rejoinder, and that though they might rejoin gratis, the 
Plaintiffs could not compel them without a Subpcena ; but the 
Maſter of the Rolls held, that the Cauſe was at Iſſue by the 
Replication, for the Iſſue is offered by the Defendants traverl, 
and a Rejoinder 1s only a Fiction of « & Court, and is never att 
ually filed. ä 


: Steignes verſus Sleignes. 


Mr. Solicitor General for the Plaintiff, 


Aron Steignes made his Will in French, and gave his Wife, 
) © beſides all his Moveables, Plate, Jewels, Pictures, Lin- 


nen, Sc. (except his three Books of Miniature, and his whole 


incorporeal ; ſo, Stocks, and Debts, do not paſs; 


Library) 6000/. South Sea Stock ;* and the Queſtion is, What 
paſles by the French Word Meubles, which is tranflated Move- 
ables, in the Will to which the Probate is antiexed, and by 
which we muſt go; but in the French, fignifies only Houſhold 
Goods, Supellectilia. The Wife inſiſts, that by this Word, all 
the perſonal Eſtate is deviſed to her ; whereas the other Words 
confine the Senſe of it, and ſhews the Teſtator only meant it of 
Things corporeal, as Plate, Jewels, Linnen, and the &c. can 
never extend it to foreign Things, the ſeveral Species he enu- 
merates are corporeal; and there is no Specification of any Thing 
And in the 

Concluſion 


= 


= 


hold Goods, nor are they 
| ticulars. = 


E ſonal Chattels. 


- 


NE CEOECCCLLEEEEEEEE TIT _ —— 
De Term. S. Hill. 1729-30. 


AG. ——— A. 


Concluſion of his Will, he deviſes all his other Pretences to his 
Wife, or for the Benefit of his adopted Son ; which takes all 
his Debts out of the Word Moveables; and the Intention of 
the Teſtator is alſo plain from another Clauſe of his Will, 
whereby, if his Wife marries, he gives her the Plate, Jewels, 


| and other Moveables in the firſt Clauſe, for Life only. - 


Mr. Attorney General for the Defendant. 


The Word Moveables, in this Will, cannot be confined to 
Houſhold Goods, for then there would be no Reaſon for the 
Exception, for his Library, and three Books of Miniature, 
would not paſs by the Word Moveables, for they are not Houſ- 
comprehended under the Par- 


I "IS td. ttt tt 
— 5 ” 
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| Nor is theWord confined to be Things corporeal, but it is to be 
extended to Stocks, Debts, Sc. for Bona Mobilia not only com- 


prehends all corporeal Things, but Right, Credits, and all per- 
But the Plaintiff ſays, the Teſtator has reſtrained 


| this general Senſe of the Word, by uſing it with the Words, 


Plate, Jewels, Pictures, Linnen, which ſhews he meant ſome- 
thing of that kind, but the &c. plainly intimates, that the Te- 
ſtator did not intend to confine the Word to thoſe Particulars, 
but to take in other Things, and leaves the Word to be under- 
© flood in its full legal Senſe. = e 


| Maſter of the Rolls. OY 
lam of Opinion, that the Word Moveables in this Will com- 


| prehends only corporeal Moveables, though if there was nothing 
to reſtrain the Meaning of it, in this Clauſe, or in the other Parts 
| of the Will, the Word would take in the whole purely perſonal 
| Eſtate : The Words Plate, Jewels, Pictures, Linnen, will not 
| confine the Generality of the Word, though they are only cor- 
poreal Things, for &c. muſt fignify, et cetera Mobilia; nor is 
the Senſe of it reſtrained by the Exception: But the Teſtator, 
| by ſaying that his Wife ſhould have 60001. South Sea Stock, be- 
| fides all his Moveables, ſhews, that in his underſtanding of the 
1 Word, Movables would not comprehend Stock ; for it would 
| be abſurd to ſay, ſhe ſhall have all my Stock, and 6000/. South 
dea Stock beſides, and he has given away his Debts in another 
| Clauſe, and the Word cannot be confined to Houſhold Goods, 
| for he has particularly mentioned his Jewels, which are not 
| Houſhold Goods, „ 


4 F 


7 edneſday, 


The Word, 
Moveables, in its 
full Senſe, takes 
in all perſonal 
Chattels. 

But it extends 
only to corporeal 
Moveables in this 
Will, I give to 


© my Wife, be- 


© fides all 

© Moveables, 
© Plate, Jewels, 
Pictures, Lin- 
nen, Sc. (ex- 
© cept my three 


Books of Mi- 


© niatur2, and 
my Library) 
Goo l. S. S. 


é Stock, 


Stwinh, Fol, 172. 
Went, 430. 

Jon. 22.5, Spark 
verſus ps | 
Sæbinb. part. 7. 
ſect. IO, n. N. 
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Caſe 162. 
At the Rolls. 
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Wedneſday, February the 18th, 


Lockyer, & Ux', Plaintiffs. 
Simpſon, and Brome, Defendants. 


Mr. Attorney General for the Plaintiffs. 


HE Plaintiffs filed their Bill for a Legacy of 2000 

given to Mrs. Zockyer by the Will of Mr. Jon; and 
the Executors inſiſt by their Anſwer, to deduct out of this Le. 
gacy, the Value of a Diamond Necklace, and other Preſent, 
made to Mrs. Lockyer by the Teſtator, to the amount d 
420 J: Mr, Tolſon was related to the young Lady, and int. 
mate in the Family from the Time ſhe was two Years of Ag, 
and often declared, that from that Time he had given her: 
Legacy, in every Will he made; and a Marriage was conclud. 


ed between them, and he died on the very Day that was fix 
for the Wedding; no Condition was annexed to theſe Preſent; 


but they were an abſolute free Gift, and worn by the Lady 
in the Life-time of Mr, Toſſon; and the Marriage broke af 
by the Act of God, not by the Default of the Lady or her P- 


rents; and if the Executors have a Right to theſe Preſent, 


they may bring their Action for them, but cannot ſet them df 


in this Court by way of Diſcount, 


Mr. Solicitor General for the Defendants. 
If theſe Preſents do not belong to the Plaintiffs, but are b 


be conſidered as Part of the perſonal Eſtate of Mr. Tolfon, thi 
Court will not decree the Executors to pay the Legacy, unk6 


the Plaintiffs give up theſe Aſſets, or allow for them, thougt 


the Teſtator uſed no conditional Words, when he made thek 


Preſents ; they were not given to the Plaintiff abſolutely, bu | the La 


| | Tlage ? 
other Circumſtances : The Treaty of Marriage was then | mage! 


pending, and every Thing prepared, two Days were ſet for 


the Nature of the Gift muſt be collected from the Time, and 


the Wedding, and theſe Preſents were made after the firſt Day, 
che Plaintiff's Portion of 5000 J. which was paid and ſecure 


Lo 
3 {us < = 
© rlage \ 
© not ta] 
| and ſh 
the Cc 
by this 
not ad, 
it is a 


The 
Wit as 
| expreſ] 
| foluteh 
of the 


tion, 3 
they th 
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to the Teſtator, has been repaid, and the Securities delivered reſeny 


up by his Executors, who think it as reaſonable, that theſe Jew- I 
els ſhould be reſtored likewiſe, becauſe they were preſented in 
View and Contemplation of Marriage. The Plaintiffs allow, 
that if the Lady had refuſed to marry, the Preſents ought 10 
be returned, but if the Marriage does not take Effect, whethe' 
it ariſe from her Default, or from Accident, if the Party who 
made the Preſents is in no Default, his Repreſentative will * Z 
| 1 _— — : intitle! Þ 


| Years | 


__— 
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© intitled to them, 1 Vern. 432. Hammond verſus Hicks, A Man 
| and Woman being about to marry, ſurrender their Reſpective 
” Copy-hold Eſtates to the Uſe of them two, and the Survivor, 
| the Man dies before Marriage, and the Woman enters on his 
| Land, and after thirty Years quiet Enjoyment, ſhe was decreed 
do ſurrender to the Heir, and account for the Profits, as being 
A Truſt for the Huſband and his Heirs till the Marriage took 
| Fett. The Difference between this Caſe and ours, is In our 
E Favour ; if the Marriage in that Caſe had been ſolemnized, 
nnd the Wife had ſurvived her Huſband, he could not have 
00 / aliened the Lands from her, but if the Marriage in this Caſe had 
aden Effect, theſe Preſents would immediately have been in 
; Le. the Huſband's Power, and if the Wife ſurvived him, they 
en: MW would have been Heirs, only in Caſe he had not diſpoſed of 


it of them. 

* q Mr. Lufwych. 

:e Lord North quoted this Caſe, in the Caſe of Beaumont ver- 
chu ſus -, 2 Mod. 140, a Perſon of Quality intending a Mar- 
fact 1 rage with a Lady, preſented her with a Jewel, and the Marriage 
ſents not taking Effect, he brought an Action of Detinue againſt her, 
Lad and ſhe taking it to be a Gift offered to wage her Law, but 
c CS ND were of Opinion, that the Property was not changed 
r P. by this Gift, being to a ſpecial Intent, and therefore would 
* not admit her to do it, if the Man indeed breaks off the Match, 


it is an Injury to the Lady, and he is intitled to no Relief: 
But Death is an Accident this Court has always a Regard ta. 
| . Mr. Attorney General's Reply. 


are b The Defendant's ſay the particular Nature of this Gift makes 
85 it as much conditional, as if the Preſents had been given 


* 


A Man and Wo- 
man about to 
marry, ſurrender 
their Copyholds 
to the Uſe of 
them two, and 
the Survivor, the 
Man dies before 
Marriage, the 
Woman enters 
on his Lands, and 
after 30 Vears 
quiet Enjoyment, 
was decreed to 
ſurrender to his 
Heir, 


One intending a 

Marriage with a 
Lady, preſents 

her with a Jewel, 
and the Marriage 
breaking off, he 
brought an Ac- 
tion of Detinue 
for it, the Court 


would not ſuffer 


her to wage her 
Law, becauſe the 
Property was not 


| altered, 


unk WW expreſly on Condition, but they were given to the Plaintiff ab- 
hong ſolutely, and out of Kindneſs, and not barely on the Account 
e ther of the Marriage; and if the Teſtator had been aſked, whether 
y, but the Lady was to reſtore them, in Caſe he died before the Mar- 
IC, a tage? he would have thought himſelf affronted by the Queſ- 
en de· 


tion, and how can the Court with Certainty declare, he intended 


ſet to if they ſhould be reſtored ; where two Perſons come acquainted only 
t Day, if on a Treaty of Marriage, no other Reaſons can be aſſigned tor the 
aa | Preſents, but here the Parties were related, and acquainted many 
ivered 


Tears before the Treaty, and the Legacy he has given her, ſhews he 


e Jeu. bad aKindnels for the Lady, abſtracted from a View of Marriage, 


cd u but the Executors ſay, theſe Preſents ought to be given back as 

allow, J well as her Portion: A Settlement was made in Conſideration of 
ght 0 the Portion, but che Uſes were to the Teſtator and his Heirs, till 
rhethe! I the Marriage took Effect, ſo his own Eſtate remained in him at 
* wht the Time of his Death, and the Uſes of the Settlement never a- 
2 * roſe, and therefore the Money was returned, becauſe there was 
inti | | 


not Quid pro Quo, Co, Lit. 204, a. If a Man gives Lands to a 
; Quid pro Que Ls Woman 
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ecutors, and has 
any of the Aſſets 
in his Hands, the 


Executors ſhall 


not be put to 
their Action, or 


Bill for them, 


but the Legatee 
muſt take them 
as à Satisfaction 

pro tanto. 


A Marriage is a- 
greed on, the 
Gentleman was 
related to the 


Lady, and ac- 


quainted with her 
from her age o 
two Vears, and 
pending the Trea- 
ty, he makes her 
aà Preſent of 
Jewels, which 
ſhe wore in 
his Life-time, 
he died on the 
Day fixed for 
theWedding, and 
left her a Les» 
gacy of 20001. 


theſe Preſents are 
to be conſidered 
WR abſoluteGifts, 

and not as given 
on Condition of 
Marr lage. 


there are any Circumſtances that imply a Condition. If u 


then indeed it would be more reaſonable to ſuppoſe this Cor 


this Motive, out of fo many others. But ſuppoſe this a recen 
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Woman Causa Matrimonii prælocuti, and ſhe refuſe to ma 13 
him, yet ſhe ſhall hold the Eſtate, and a Fortiori, if age no! 
and theſe Preſents are made in Contemplation, but 5 don mi and 
dition of a Marriage; and to do a Thing in View and Gow | Cau 
templation of another, is not the ſame as to do it on Condo, ; but | 
and though the Party is diſappointed in his Views and E. . exp! 
tions, that is no Cauſe to refund. Ee * © ſhall 
10 8 2 „ or av 
Maſter of the Rolls. late 
This Gentleman was related to, and begar HE Con 
= ; to, egan an cauan . 
tance with the Lady, even from her Age — two 1 po 2 3 indu 
declared, that from thatTime he had always remembered he KS 
. Will; this Intimacy increaſed with her Vears, and wel = fue 
= e 5 a proper Age, he made his Addreſſes to her 5 . 1 
3 pprobation of her Parents, and a Marriage was agreed * deco 
her Portion paid, and ſecured, ang a Settlement made; and 1 
ing the Treaty he made her ſeveral Preſents, without aw [ 
| claration todefeat them, and two Days were ſet for the Wedd F 
on the firſt, it was put off, and on the ſecond Day he died } ; 
his Will he gives her a Legacy of 2000 J. expreſly for the K j C 
neſs he had for her, and that he deſigned to make her his Wit 
And the Bill is braught for this Legacy, and I am of Opi a 
that if the Defendants the Executors had a Right to chefs Py 
ſents, either in Law or Equity, they ſhould not be obliged \ 
bring an Action, or a Bill for the Recovery of them A ' 
_ deduct the Value of them out of the Legacy; becauſe it is * 
iu, Legit | mon Juſtice if a Legatee brings a Bill, and has poſſeſſed himkl 
aint Ex. bf Any of the Aﬀets, that he ſhould take them as a Satisfadi 


pro tanto; but I think in this Caſe the Executors have no Ri 

to theſe Jewels, becauſe no Condition being 0 deln 
prima facie, preſumes the Gift to be abſolute, and is not fondn 
create a Condition to defeat it; the Queſtion then is, Whethe 
Motive for theſe Preſents could be afligned but the Marriage, 


dition: But in this Caſe there are other Moti 

| otives ; he v 

to ot and had a long and intimate „e con 
which the Marriage was only the Effe& and Conſequence an 
it would be too great a Strain for a Court of Juſtice to fix apet 


Kindneſs, ſprang up from the Intention of Marri Portio 
was paid, and a Settlement made in Conflderation of it 110 d 
Marriage; all this was reduced to Writing, but theſe Preſeu 
were not brought into the Articles, as Part of the Conſideration, | 
and therefore ought to be excluded; but I go more upon theNs 1 
ture of this Gift, which ought to be taken in an honourabl = 
Senſe, and though the Huſband by Marriage would have become Þ# 
Owner of them, yet if he had declared, that in Caſe of Ma- 
riage, he deſigned to take them from her again, they would b 
| . o? 


fo N 25 Y 2 2 To * . N „ * * 8 
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1.1 vo Preſents at all, his Oſtentation of a Kindneſs would vaniſh, % Cut Ma- 
3; and the Treaty be a mere Bargain. If Lands are conveyed 2 
de Causk Matrimonii prælocuti, the Man cannot aver the Cauſe, woman, thor 
e WW hut the Woman may, but in both Caſes the Condition muſt be morkagge Ran 
103 expreſſed, or averred, and if the Woman refuſes to marry, ſhe bold the Lands, 
_ E ſhall hold the Lands; but here no Condition is either expreſſed, 
I oraverred, but only ſuppoſed, or fancied, and they were abſo- 
© late Preſents, and ſhe put in Poſſeſſion of them: The Queſtion 
ni 2 Mod. was only, Whether Time ſhould be allowed to bring 
. [© Compurgators to wage her Law, in which the Court would not 
van. WW indulge her, becauſe the Court is always againſt Wagers of Law, 
1d In for fear of Perjury, and is deſirous to have Matters fairly put in 
teri E Ifue: Here all the particular Circumſtances take away any Im- 
When © plication of a Condition, but if they were all away, I think it Preſents made ty | 
vin becomes a Court of Equity, to declare Preſents made by an band, ouht to be 
d ON . | | - | conſidered as ab- 
; intended Huſband, abſolute Gifts. ſolute Gifts, 
ding, Thurſday, February the 19th, Caſe 163. 
I; 1 8 A 
Kini i Anonymus. 8 
Wit. b 5 os Ne | „ Lord Chan- 
10100, N Attachment for Non-performance of an Order, againſt cellor. 
e Pit 3 onc in the Fleet, is directed to the Warden of the Fleet, On theReturn of 
red 11 8 . . P . Ir f 5 f an Attachment 
n and on his Return, that he is his Priſoner, you may move for a for Non-perfor- 

b Gp | | | 8 f — 
mig b 3 dequeſtration. | ber nit _— 
COM» I 35 VIS: „the Fleet, the 
imſel 3 next Proceſs is a Scqueſtration, 
action 3 | 3 

mn | Caſe 164. 
R Anonymus. 
e LV | ENT ting At the 
* FR ue | 5 PN „„ on Chancellor's 
beth HE Maſter of the Rolls faid, that the Plaintiff may 3 

3 5 | | 1 a | 

nn move to amend his Bill, on Payment of twenty Shillings ET”. 


riage 


s Cot- 
related 
her, ol 
e, and 
x upon 

recent 
Portion 
ind the 
reſents 
>ration, 


he Ne- 


ourabk 
become 


the Demurrer, 
the Difference. 


ls is the ſtrongeſt Caſe that can be 


by : 


Monday, February the 23d. 


f Ma- 
wh a 
ould l | out of the Reſidue, 


Lord Chancellor. 


4 G 


* Coſts, after a Demurrer is put in, if it is not ſet down to be 
argued ; and after it is ſet down, on Payment of the Coſts of 
and the Regiſter bcing conſulted, agreed to 


ter it is ſet down to be argued, if you amend, you muſt pay the Coſts of the 


Wheeler, verſus Sheer, & al”. 


againſt the Ex- 
ecutors, for the Reſidue is given them expreſly, in Truſt, Aut. Caf, 157. 
and no Truſt is appointed, and they are to deduct 100 J. apiece 


Mr. 


Rolls. 
Eodem die. 


Vou may amend 
a Bill, paying 

common Coſts, 
after a Demurrer 
is put in, but af- 
Demurrer, 


Cale 165. 


At the 
Chancellor's 
Houſe. 


Lord Chan- 


cellcr, 
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Mr. Verney. 


The next Queſtion is, ſince the Executors are not intitled to 
the Surplus, whether the Truſt of it belongs to the next of kin, 
by the Statute of Diſtributions ; or whether, (Sir George Whee. 
ler being an Inhabitant of the Province of York) it is not ſub. 
ject to the Cuſtom of that Province, as if Sir George had died in- 
teſtate, and ſo one Moiety will go according to the Cuſtom, 
and the Heir be excluded from his Share, and the other accord. 
ing to the Statute of Diſtributions. By the 4th and 5th of V. 
and M. ch. 2. the Inhabitants of the Province of York may 

«diſpoſe of their perſonal Eſtates to their Executors, or other, 
as they ſhall pleaſe; and the Widow and Children ſhall not 
claim by the Cuſtom. The Legiſlature, in making this Sta- 
tute, had it not in their View to diſtinguiſh, whether a Perſon 

died inteſtate in Equity, though not in Law, but whether he 

made a Will, or died inteſtate at Law; and the Cuſtom is on- 
ly to take Place, where there is an Adminiſtration ; but Sir 
George Wheeler made a good Will in Law of his whole E, 
tate, ſo the Cuſtom is out of the Caſe. Es 


Dr. Strahan. 


The 4th and 5th of V. and M. only impowers an Inhabitant 

to make a Will, notwithſtanding the Cuſtom, but Sir George 

Wheeler as to this Reſidue died inteſtate, or the Statute of 

- Diſtributions could not operate on it, and therefore ſo much 

is out of the Statute of V. and M. and the Cuſtom muſt ope- 

rate on the Moiety of it, and the Reſidue being in Truſt for 

| ſuch Uſes as the Teſtator ſhould appoint, and he having made 

no Appointment, the Executors muſt be Truſtees for thok 

Perſons who-are intitled by Law, and the Cuſtom in this Place 
is the Law. ”— 7 | ” 


Mr. Fazakerhy. 


Sir George Wheeler has not made a compleat Deviſe, but 2 
to the Truſt of the Reſidue has died inteſtate, and therefott 
fince your Lordſhip has declared the Executors are not intitled 
to it, why ſhould not the Truſt of it go to the Perſons who 
are intitled by the Cuſtom, as if no Deviſe had been made of 
it, as a reſulting Truſt will go to a ſpecial Heir in Borough 
Engliſb, or Gavelkind, WE ne 


Lord Chancellor. 


This is a new Caſe : By Law the Executor is intitled to the 
whole perſonal Eſtate, which is as old as the Cuſtom, which 
is the Law of that Part of the Kingdom, and which the Sta- 
tute takes away, only where there is a Will; if one then makes 
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| a partial Will, and no Executor, the Reſidue will be ſubject 
o the Cuſtom, but here are Executors, and the Reſidue of 
the perſonal Eſtate is deviſed to them, fo this Caſe is within 


d to the expreſs Words of the Statute, then the Queſtion is, For 
ein, N whom the Executors are to be Truſtees, not for thoſe who are 
ber. oo take by the Cuſtom, by the very Letter of the Statute ; but 
ub- or thoſe who are intitled by the general Law, and the Teſta- 
825 tor deviſed the Reſidue, to put i out of the Cuſtom, ſo the 
om, Diſtribution muſt be made to te next of kin of Sir George 
V. Mr. Solicitor General. 
may 
ma Four Lordſhip having declared the Surplus muſt be diſtribu- 
not ted among the next of kin, the next Queſtion is, Whether the 
Stz pounger Children advanced in the Lite-time of their Father, 
ſon MW muſt bring their Portions into Hotchpot, as is required by the 


E Statute of Diſtributions ? and whether the Daughter mult bring 
in her Legacy of 1000 J? but we think nothing ought to be 


 n- ] 
t or {MW brought into Hotchpot, becauſe the Portions, and the Legacy, 
were given the Daughters in Lieu of their cuſtomary Shares, 


for at that Time the Eſtate was lia ble to Cuſtom, (though Sir 
EGzrge had a Power to controll it, by making a Will) and if 
be had died inteſtate, theſe Portions would have barred the 
Daughters from claiming by the Cuſtom, and then Equity 
mary Shares, and of what they are intitled to under the Sta- 
ute of Diſtributions. 2 Vern. 274. Gudgeon verſus Ramſden. 


nuch An Inteſtate being an Inhabitant within the Province of York, 

ope - has a Son and a Daughter, and no Wife, and in his Life-time 

t for ves his Daughter 1000 J. Portion in Bar of what ſhe might 

made i claim by the Cuſtom, this ſhall be no Bar of her diſtributory 

5 Patt, nor ſhall ſhe bring it into Hotchpot ; and the Intent of 
ace 


the Statute by bringing Things into Hotchpot being to re- 
duce the Portions to an Equality, if the Daughters are to bring 
in what they received in the Life-time of their Father, Fran- 


If an Inhabitant 
of York makes a 
Will, and ap- 
points Executors, 
though the Truſt 
of the Surplus of 
his perſonal Eſ- 
tateis not deviſed, 
yet this is a com- 
pleat Will with - 
in the 4 and 5 of 
W. and M. and 
the Cuſtom ſhall 
not operate on 
the Surpluſs. 


will not conſtrue them a double Satisfaction, of their cuſto- 


An Inhabitant of 
Ter gives his 
Daughter 10007, 
Portion, in bar 
of her cuſtomary 


Share, and dies 


inteſtate, this 
ſhall not bar 
her of her Share 
under the Statute 
of Diſtributions, 


E ciſca muſt alſo bring in her Legacy, or this Equality will be 


© deſtroyed, and theſe conſtructive Inteſtacies are not within the 


1 | Statute of Diſtributions. 
porn Mr. Verney. 
de of This Point principally concerns the Heir at Law, and ſince 
rough your Lordſhip is of Opinion that the Refidue muſt be diſtri- 
| buted, the Directions of the Statute of Diſtributions are to be 
obſerved, and the Heir muſt have a Share, notwithſtandin 
any Lands come to him by Deſcent, or otherwiſe : And the 
o the Daughters advanced with Portions, muſt bring them into 
nich © Hotchpot, and there is no Reaſon why one Part of the Sta- 
FO" ute ſhould govern th ther; it i 
ga- ould govern more than another; it was uncertain 
* whether thoſe Portions would go in Satisfaction, of what 
the Daughters were to take by the Cuſtom, or by the Sta- 


tute 
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bar the Cuſtom by making a Will, which he has done. In th 


but what was given by the Father in his Life-time as an A. 


Where Equity 

decrees an unde» 
Fiſed Surpluſs to 
be diſtributed a- 
mong the next of 
kin, any Provi- 
ſions made by the 
Teſtator in his 
Life- time, or by 
his Will, ſhall 

not be diſturbed, 
and the Chilldren 
advanced by him 
ſhall not bring 
their Portions in- 
to Hotchpot, for 
Scuinb. part 3. 


Caſe 166. 


At the 
Chancellor's 
Hcouſe. 
Lord Chan- 
cellor. 


If the Defendant 
pleads in Bar, he 


cannot move for 


the Plaintiff to 


make his Election 
till the Plea is 


argued, for the 
Plea denies he 


has an Election, 


but ſays, he is 


— 


tute of Diſtributions, till it was known whether Sir © 

would make a Will, or die inteſtate ; and it os wn 
he did not give theſe Portions to the Daughters in Lie, 
of their cuſtomary Shares, - becauſe he had it in his Power i 


I tl 
1 anc 
| ceptio 


| ſtandi1 


Caſe of Gudgeon and Ramſden, the Father did nothing to 

the Operation of the Cuſtom, fo the Daughter bac two Rick 
in her, and it was unreaſonable to conſtrue the 1000 J. a Ss 
faction for both of them, but here the Daughters have but on: 


Right, 
Dr. Strahan, 


The 1000/, given to Franciſca by the Will of Sir George, l 
not to be brought into Hotchpot, for where there is an Intettac 
or a Surplus undeviſed, nothing is to be brought into Hotchpx 


vancement ; but this 1000 J. is a Legacy, or Gift, and the dt. 
tute can only operate on the Surpluſs undeviſed, which is to K 
diſtributed, but cannot deſtroy the Will. 


Lord Chancellor. 
Though the Cuſtom does not attach till the Death of $ 
Georgell heeler, and he had it in his Power to control B 
does ſo, I ſhall conſider his perſonal Eſtate as ſubject to it : Thi 
is not a Caſe within the Statute of Diſtributions, though I har 
declared the Surpluſs to be diſtributed among the next of ki 
according to that Statute ; but I only conſider it as to the Per 
ſons who are to take, but not ſo far as to diſturb the Proviſion 


* by Sir George Wheeler, either in his Life-time, or by hs Mk 
885 2 * . . Clared | 

quity regards Statute of Diſtributi | ns whi | q 
þ- n 1 . * 4 a ” | 8 only 5 to the Terlan ho! are to take, 1 
| Mole he Pl; 
Fourth 


Friday, March the 6th. 
MOTIONS. 
Anonymus. 
HE Defendant put in a Plea in Bar to the Relief ſougit 
by the Bill, and obtained an Order for the Plaintiff b 
make his Election, whether he would proceed at Law, or i 
this Court, and on the Plaintiff's Motion, the Lord Chancello 


diſcharged this Order ; for the Order 
i 3 | goes on a Suppoſition, thi 
he Plantiff has an Election, and yet the Da leads he | 


 notintitled tolue i ntitled to no relief in equit d th iff is 001 | 

— a quity, and therefore the Plantiff 1s 00 
| obliged to make his Election, till the Plea is argued. and Ms. ; 
Ant, Gat, 119. Solicitor General for the Plantiff, quoted the Caſe of Vauglut 15 
— and 4 elſh, where on a Plea of the Statute of Limitati0% {WMſitec 
the like order was diſcharged. Ny e Fi 


-l. ate. edn Roan. ad ae Mi nth. Mi, ry . —Y * 
as. 
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— 
e Caſe 167 
dean, 1 At the 
Lieu An Oonymus . Chancellor's 
er to | N Houſe. 
n the iy the Plaintiff moves to confirm the Maſter's Report Nifi, Lord Chan- 
event | and the Defendant ſhews for Cauſe, that he has taken Ex- 25 
Lights i ceptions, the Plaintiff too may except to the Report, notwith- _ | 5 5 
Satiz. ; ſtanding his Motion. | | 8 er | 
It One | and the Defendant ' ſhews Exceptions for Cauſe, the Plaintiff may 3 NG 8 
2 ii Pyat verſus Winfeld. Caſe 168. 
-itacy WG ” 333 
chpa, 7 WO Co-parceners, one married, Baron and Feme join Chancellor's 
1 ad. 1 with the other Siſter in a Letter of Attorney to a third d 
ic Su. Perſon to fell the Timber on the Eſtate, which he diſpoſes of (er 
to be Msccordingly; the Baron dies, and the Feme brings this Bill to Eodem die. 

ectrain the Purchaſer, and her Siſter from cutting down the 
Timber, and the Lord Chancellor granted an Injunction Niſi, „. 8 
put allowed the Cauſe ſhewn by the Defendants this Day; joins with her 
rr though in Law the Letter of Attorney was determined, it e 
of vi hk in Equity, and an Injunction ought not to be ann 
til b purely to deprive the Purchaſer of his Bargain, when one Siſ- which fold se- 

: Thi er had undoubtedly a Power, and the other knew what ſhe en die, — 
I hr id, and do not pretend ſhe was impoſed on, and is to have. wig an Im 
of kin, Malk the Money; and his Lordſhip ſaid, that fince the other Siſ- ton, becauſe the | 
16 Per er had a Power by Law to cut down the Timber, he did not ney was good in 
viſion Wow how he could reſtrain her, but the Plaintiff ought to Wie wn nr 
by ls Make a Partition: And though this Caſe was different, he de- as hn, and 

red himſelf not ſatisfied with the Caſe of the Earl of Cheſ- the Money, ond 
erſeld, and Mr. Viner, which was quoted by the Council for bad « Power by 
De Plaintiff, The Earl of Cbeſterſield was intitled to one Joe” 
Fourth, and Mr, Viner to three Fourths of an Eſtate ; Mr. 1,cour wan 
Winer was for cutting down ſome Timber off the Eſtate, the ed one Tenant in | 
Fall was againſt it, and filed a Bill againſt Mr. Viner, and junction, to re- 
Lord Cowper granted an Injunction, TP referred it to a Maſ- fem entng 
er, to ſee what Timber was fit to be cut down, and to make a 9%" theTimber 
Wale thereof, and the Money was to be paid to the Parties ac- a Maſter t fee 
Kording to their Intereſts, for both having a Title by Law, and J eee 

F ſought ene being deſirous to have the Timber felled, and the other 33 
intiff v {Oppoſing it, it became neceſſary for a Court of Equity to in- gg ae 
V. or Il * rpole. : | | Intereſts, 
zancellot 3 8 + 5 Caſe 169. 
jon, th Anon) mus. At the 
ds he ö 3 wy | « | 3 
iff is nu v an Order made by the Earl of Macrlesfield, the Plain- 2 
and M., Y tif may move of Courſe for a Serjeant at Arms in all . Chancellor. 
V aughut Tales on the Return of a Cepi Corpus, though it was warmly Fodem die. 

atatio” Winliſted upon, that ſuch a Motion was proper only, where You my more 

| A > Fines and Amerciaments belon ged to the Sheriff, as In Arms in allCaf's 

a —_ 


A [ 
5 4 
1.904 g 
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Middleſex, 


Ant, Caf. 39. | 


comes of Age cannot ſhew good Cauſe to the contrary : 4M 
Infant indeed, after he comes of Age, may bring an original Bl 


tiff and his Guardian, but there is no ſuch Suggeſtion in this Bll 


Age might always bring new Bills. 


Middleſex, &c. for then it would be to no Purpoſe to amerce 
him for not bringing in- the Body ; but that in other Cafe; 
you might have the Party brought in by Habeas Corpus, ot | 
the Bail Bond aſſigned to you. es. | | 00 
| | Pg PD TOs | > | dia 
Monday, March the ꝗth. | qu: 
Caſe 170, ; | e of 
t the <=" 24y | 3 q 
Chara P leas and | D eMmurrers. 2 15 
Houſe | by | © co 
Lord Chan- 1 | "I _ FOR 5 I 
cello. Trefufis, verſus Sir Find Cotton, Lad WH = 
8 Cotton, & al. © not, 
N Mr. Attorney General for the Defendants. ſolu 
9 N a Bill brought by the now Defendant Lady Cotton, ſe MF ba, 
was decreed the Benefit of her Marriage Settlement, u- wes 
leſs the Defendant Trefufis within fix Months after he can WE p. 
of Age, ſhould ſhew Cauſe to the contrary : Mr. Trefufis cut yes 
of Age, and he and his Siſter file their Bill to diſcover, v.! An 
ther the Defendant Lady Cotton did not agree to waive th 
Benefit of her Marriage Articles, on Mr. Trefiſis ſettlig Wi en 
her Father's perſonal Eſtate, in Truſt, for her ſole and & if h 7 
| parate Uſe, and to be relieved againſt the ſaid Settlement, ul WF men 


to have an Account, and Diſtribution of their Father's perb 
nal Eſtate : The Defendants put in a full Anſwer to the Di. 
covery, and denied all Fraud and Impoſition, and pleaded ti 
Marriage Settlement, and the Decree, to the Relief ſought h 
Mr. Trefufis. at es Mo pr 


4 inſ 
Bill 1 
J butio 
© the I 


A Decree cannot he varied, or altered by a new Bill, al 
this is an abſolute Decree ab initio, if the Infant when | 


to ſet aſide a Decree, for Fraud and Colluſion between thePhin 


and we have denied them by our Anſwer. In the Caſe of V 


John Napier, and Lady Efinham Howard, it was adjudgi , II 
that an Infant when he came of Age might amend his Anſwe ment, 
but could not file a new Bill, or bs th the old: And Mr. 1: dens, 
. fufis may have any Relief, he is intitled to, under the Reſerwh4 may | 
tion to ſhew Cauſe; and a Decree, whether it is inrolled oF be m. 


not, may be pleaded to an original Bill, if it is not inroll* Caſe 
the Party, who thinks himſelf aggrieved by it, may be reli“ 
ed by a Rehearing, if it is inrolled, by a Bill of Review, *W © 
ſure. this Decree may be pleaded as a Lis pendens, and th 
' Decrees againſt Infants never are inrolled, ſo if a Decree cod 
not be pleaded till Inrollment, Infants on their coming %e 


\ 
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Mr. Solicitor General for the Plaintiffs, 


We do not ſuggeſt, or ſuppoſe there was any Fraud, of 
Collufion in the former Cauſe, but we ſay, that our Guar- 
dian did not make a proper Defence, for want of being ac- 
vainted with ſeveral Particulars, eſpecially with an Agreement 
of Lady Cotton with Mr. Trefufis to waive the Benefit of her 
Marriage Settlement; the Defendants ſay, a Decree cannot be 
impeached by a new Bill, I agree that by the Rules of the 
Court an abſolute Decree cannot, whether it is inrolled or 
not, but this is a Decree Niſi; and 'till the Day for ſhewing 
Cauſe is paſt, it is in Suſpence, whether it will be abſolute or 
not, and till that Time it is not a complete Decree, and if our 
= Cauſe ſhould be allowed, the Decree could never be made ab- 
© folute, and then this Plea would be allowed, on a Suppoſition 
which proves not true; and it is more allowable to {ſet aſide 
= Decrees againſt Infants by Bill than any other Decrees Niſi, 
E becauſe other Defendants are tied down to ſhew Cauſe on the 
Pleadings, but an Infant, if his Defence is imperfect, though 
there is no Fraud, or Colluſion in the Caſe, may amend his 
| Anſwer, when he comes of Age, if an Infant is Plaintiff he 
cannot amend his Bill, but may file a Bill againſt his Prochein 
Amy, if he has been guilty of any Fraud, or Colluſion: But 
if he is Defendant, he is made a Party Invitus, and he may a- 
| mend his Anſwer, and file a Bill of Diſcovery to that End a- 
inſt the Plaintiffs in the former Cauſe, and great Part of this 
Fi is for a Diſcovery, and the Plaintiffs further pray a Diſtri- 
bution of their Father's perſonal Eſtate ; and the Siſter, one of 
the Plaintiffs, was not a Party to the other Cauſe, fo this is 
not a Bill to vary the former Decree, but to enable us to ſhew 
| Cauſe againſt it, and for further Relief, and is in Nature of a 
& Croſs Bill, in which Caſe the Plaintiff cannot plead the De- 
| pendency of the original Suit, and it is proper, that Mr. Tre- 
| fufs ſhould amend his former Anſwer, and that both Cauſes 
| ſhould come on together, 8 


Mr. Wills. 
The Defendants have pleaded this Decree as a final Judg- 
ment, whereas a. Decree Niſi can be pleaded but as Lis pen- 
dens, and only in Bar of the ſame Bill; but the Defendant 
may bring a Croſs Bill both for a Diſcovery and Relief, becauſe 
he may have a more adequate Remedy, by ſetting forth his 
Caſe as Plaintiff, than by way of Defence. Sir John Napier 
was both Plaintiff and Defendant ; but Mr, Trefufis brought 


no Croſs Bill, 

ta Chancellor, 8 
It is agreed by both Sides, that an abſolute Decree cannot 

be called in Queſtion by Bill, for that would make Cauſes end- 
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A Decree againſt 
an Infant Niſi, 
Sc. is an abſo- 
lute Decree. 


And when he 
comes of Age, he 
cannot ſet it a- 
_ fide by original 
Bill, unleſs for 
Fraud and Col- 
luſion between 
the Plaintiff and 
his Guardian, but 
he may amend 
his Anſwer, and 
file a Bill of Diſ- 
covery to tha 
End, | 


* i ** . SY 


—— 


leſs and Decrees contradictory; but it muſt be final, unleſs it 
is reverſed on. a Rehearing, or by a Bill of Review, or an A 

peal : A Bill was filed againſt the Infant to have the Bene 
of a Martiage Settlement, and a Decree - was made for the 
Plaintiff, and the Infant had a half Year given after he came of 
Age to ſhewCauſe againſt this Decree, but this was an abſolute 
Decree, the Court gave their Judgment, and nothing can hin. 
der it being abſolute, but the Defendant's ſhewing Cauſe; but 
he cannot come in and controvert this Decree by another Bill 
(and J think the Caſe is ſtronger againſt an Infant, becauſe he 
may amend his Anſwer) but he may controvert this Decree 
two Ways, if there was any Fraud or Colluſion between the 
Plaintiffs and his Guardian, by an original Bill, or if Matter that 
then appeared, was not inſiſted on, or if he has diſcovered ney 
Matter ſince, he may amend his Defence, and have a Bill of 
Diſcovery, which was the Reaſon I enlarged the Time for 
his ſhewing Cauſe, till the Defendants had put in their An- 
{wers, and he may have the ſame Remedy by amending his An- 
ſwer, as he propoſes by this Bill: So the Plea muſt be allowed, 


with this expreſs Declaration, that the Defendant may inſiſt on 


Caſe 171. 


At the 
Chancellor's 
Houſe. 
Lord 
Chancellor. 


all theſe Things in the other Cauſe, and I will give him Lean 
to put ina new Anſwer. 3 8 


Fr iday, March the 13th. 
PACO TONS 
Villers & Ux. verſus Lady Oſborn. 
Dr. Henchman for the Plaintiffs. OD 


1 dren, and Lady Oſborn is Siſter to the late Mr. Jalhng- 
am deceaſed, who by Will deviſed a real Eſtate of 1 5001. a 
Year to Lady Oſborn for Life, and made her Executrix, and 


M Villers, and Lady Anne Montague, are Siſters Chil- 


left a very conſiderable perſonal Eſtate, to the Amount of 1 50000 


and this Bill is brought to ſet aſide the Will for the Inſanity of 


the Teſtator, that a Receiver may be appointed of the Rents 
and Profits of the real Eſtate, and for an Injunction to ſtay 


Waſte, and to compel Lady Oſborn, and Mr. Percival the Ad- 


miniſtrator, pendente lite, to bring into Court all the perſonal 
Eſtate come to their Hands reſpectively, and to reſtrain them 
from getting in any more, or that if the Will ſhould be eſta- 
bliſhed, the Reſidue of the perſonal Eſtate might be diſtributed 
among the Plaintiff Mrs. Villers, and the other next of kin of 
the Teſtator, and I am humbly to move your Lordſhip for an 


Injunction. 


The 


r 


—— eee — — 
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The Plaintiffs put in a Caveat againſt the Probate of the WꝛIII, 
and the ſpiritual Court made an Order on Lady Oſborn to bring 
into Court 400 J. Part of the Aſſets ſhe had received: For tho 
the Delegates, in the Caſe of Pow:s and Andrews, were of an- 
other Opinion, yet in that very Cauſe the Houſe of Lords de- 
dared, that as the ſpiritual Courts had the Juriſdiction to prove 
Wills of perſonal Eſtates, they had inherently a Power to ſecure 
the Effects whilſt the Will was in diſpute. 


Lord Chancellor. 


I was one of the Delegates in the Caſe of Powrs and Andrews, 
and our chief Reaſon, why we thought the ſpiritual Court could 
| not call in the Effects, was, becauſe they might grant an Ad- 
| miniſtration pendente lite. NO „ 


Dr. Henchman. 


| The Sentence in Favour of the Will was given Ex parte, 
and we appealed inſtantly, and yet the Court was pleaſed to 
grant a Probate to Lady Oſborn, and to order her the 400 J. 
out of Court; notwithſtanding an Appeal from a final Sentence 
| ſuſpends the Sentence below, and ties up the Judges Hands 
upon this we obtained a common Inhibition, and Citation for 
Lady Oſborn to appear before the Delegates, and ſhe not ap- 
| pearing at the Return of it, we could only proſecute her 15 
| the Contempt, and we could have no Relief ſince from the 
Delegates, becauſe there has been no Court Day: If ſhe had 
appeared, the Court would have immediately ordered her to 


Authority to collect in the Effects, for our Appeal ſuſpends the 
Sentence, and it is unreaſonable ſhe ſhould have the Aſſets, to 
defray the Expence of this Suit, more than we: It is ſtill in 
duſpence, whether Mr. Walſingbam made a Will or not, nei- 
ther Side can yet claim the perſonal Eſtate, and therefore it 
| ought to be ſecured, and not delivered to either Side, and 
the Cauſe is now as much undetermined, as when the 400 J. 
| was firſt ordered to be brought in, and therefore there is the 
ame Reaſon it ſhould be brought into this Court, and the Ad- 
mwiniſtration pendente lite determined on the granting the Pro- 
dbate, and did not revive on the Appeal, but the Court of De- 
| legates will grant a new Adminiftration ; and it will be for the 
© Benefit of all Parties to appoint a Receiver and to ſtay Waſte, 
l for it is ſworn, that no Care is taken of the real Eſtate, but 
that it is let to run to ruin, we are Heir at Law of the Rever- 
| ion of the third Part, though the Will ſhould ſtand ; and as 


F mitted by Strangers, 


4 1 Mr, 


The fperitual 
Court may order 
the Effects to be 
brought into 
Court, whilſt a 
Will is in Con- 
teſt, and grant 
anAdminiſtration 
pendente lite, 


Ant. Caſ. 126, 


bring in the Probate, and the Money; the Defendant has no 


An Adminiſtra- 
tion pendente 
lite determines 
by a Grant of a 
Probate, and do 
not revive onAp- 
peal, but the De- 
legates grant 4 
new Admin ſtra - 
tion. 


E ſhe is Tenant for Life, ſhe is anſwerable for any Waſte com- 


— , > I CE TISan - — 
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A Will of the 
perſonal Eſtate 


cannot be con- 


teſted in Equity. 


Ant. Caſ. 80. 


turn the Money to Lady Oſborn, which was called in without 


ſumption is in Favour of Lady Oſborn, and they have an abſ 


pear; and an Injunction out of this Court cannot be of mot 
_ avail, ſo this is not like the Caſe of Pow:s and Andreu, 
here the proper Court has iſſued a proper Proceſs, there was 1 


the Probate was called in, it was made uſe of in the men 
Time to receive ſeveral large Sums; and ſuppoſe even a Ser- 
tence ſhould be given againſt the Will, Lady O/born will be 
Intitled to one Third of the perſonal Eſtate, which is of about 


— 


Mr. Solicitor General for the Defendants. 


It is a Queſtion, Whether the Spiritual Court have a Power 
to call in the Effects, or not; if they have, then the Orders t 
pay in the 400 J. and to pay it out again, were good and le. 
gal; if they have not, then it was right in the Court, to re. 


Authority ; the Bill is brought to impeach the Will, or tha 
Lady Oſborn the Executrix, may be declared a Truſtee of the 
Reſidue of the perſonal Eſtate for the next of kin. The Wil 
as to the perſonal Eſtate cannot be litigated in this Court, 
was ſettled by the Houſe of Lords, the 11th of March 1727, 
in the Caſe of Kerrick and Branſby ; and ſhe cannot be conj- 
dercd as a Truſtee for the next of kin, becauſe ſhe is the onh 
ſurviving Siſter of the Teſtator, and has no particular Legacy let 
her; but they ſay, they are proper to pray an Injunction to ſecure 
the Effects, becauſe we may make an ill Uſe of the Probate 
but they forget, that here is an Adminiſtration pendente lite, and 
if the Sntence 1s ſuſpended by the Appeal, the Lis is ſtill pen. 
dens; but ſuppoſe the Adminiſtration determined by grant- 
ing the Probate, and not revived by the Appeal, yet the Pr. 


lute Inhibition on her, precedent to the Citation to appear, ani 
which operates on the Service of it, though ſhe does not a 


vaſt Eſtate in the Hands of a Perſon worth nothing, and though 


5000 J. Value, and ſhe has received but 400 J. and the Plan WF 
tiffs have no Title to call the Money out of the Hands of r —— 
Adminiſtrator, becauſe he gave Security in the Spiritual Court. 


| Mr. Mead. 
In the Caſe of Powrs and Andrews, the Bill charged, that tit 


Executor got in ſeveral Effects, after the Probate was called in, 


that he was only an Executor in Truft, and was worth nothing 
and yet had ſet up a very rich Equipage ; the Defendant de. 
murred, which was a Confeſſion of the Facts, and the Plaintif 
had Liberty to move for the Injunction, at the ſame. Time tis 
Demurrer came on to be argued : The true Secret of this Cauk 
is, That Lady Oſborn is above Fourſcore Years of Age, and 
takes the whole Surplus of the perſonal Eſtate as Executrix, and B 
therefore it the Plaintiffs could delay the Probate during het 


Life-time, no Right would veſt in her, but Adminiſtration Cum 


Teſtament! Þ 
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Teſtamento annexo, muſt be granted to the next of kin of 
Mr. Walfingham, 


Lord Chancellor. 


There is no Foundation for a Receiver, or an Injunction to 
ſtay Waſte, for the Affidavits only ſay that the Eſtate is unte- 
nanted and neglected, not that any Waſte is committed, or a- 
gainſt the Adminiſtrator pedente lite, for his Authority is de- 
termined by the Appeal, ſo that he can receive no more, and 
he has given Security to anſwer for what he has received : If 
I ſhould reſtrain the Executrix from getting in the Effects, and 
ſhe ſhould die inteſtate, the Adminiſtrator, De bonis non, &c. 
would have the Reſidue ; but the Spiritual Court have granted 
an Inhibition, and cannot grant an Adminiſtration *till the Court 


fits, ſo let an Injunction go *till Anſwer, and further Order, to 


reſtrain her from getting in any more of the Aſſets, but not to 


| bring in the 400 J becauſe that was paid out to her by Order 


of a proper Judge. 


1 an lnjunction , and the Court denied an Injunction againſt the Adminiſtrator, or to bring in the 400 J. but gran 
© againſt the Executor, to reſtrain him from receiving any more of the Aſſets, till Anſwer, and further Order, 


DE 


A Caveat is put 
in to the Probate 
of a Will, and 
the Executor is 


ordered to bring 


400 J. he had re- 
ceived into Court, 
and Adminiſtra- 

tion pendente lite 
is granted, Sen- 
tence is given for 
the Will, a Pro- 
bate granted, and 
the 400 J. paid 


back to the Ex- 


ecutor, the Par- 
ties appeal, the 
Delegates grant 

an Inbibition and 
Citation, the 


Executor does not 
appear, and the 


Delegates not 
ſitting, the Plain- 


tiffs file aBill for 
ted an Injunction 
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Caſe 172. 


At the 
Chancellor's 


Houſe. 


Lord Chan- 


A Defendant by 
Order may ex- 
amine the pro- 
chein Amy, but 


not one of the 


Plaintiffs, 


Term. Paſch. 
1730. 
Tueſday, April the 9 th. 


MOTIONS. 


Bird verſus Owen. 


7 H E Defendant, on a Petition to the Maſter of the 


Rolls, obtained an Order to examine one of the Plain- 


tiffs, and the Prochein Amy, faving juſt Exceptions; and : 
Motion was made to diſcharge this Order, 


Lord Chancellor. 


The Order muſt be diſcharged as to the Plaintiff, but not x 
to the Prochein Amy, for there is the ſame Reaſon, why 2 


Defendant may examine a Prochein Amy, as a Co-defendant; 
becauſe otherwiſe the Plaintiff by making a material Witnelz, 
Defendant, or procheinAmy, might rob the other Defendants 
the Benefit of his Teſtimony, and if he is examined to anyPoint 


he is concerned in Intereſt, he may demur, and though he | 


Caſe 173. 


At the 


Chancellor's ; 


Houſe, 
Lord Chan- 


cellor. 
Eodem die. 


AProſecutor may 
cannot examine 
amine Witneſſes 


intereſſed in the Coſts, this is no Reaſon why he ſhould not be 


examined for the Defendant, but why he ſhould not be examined 
for the Plaintiff. | as Dre. 


Y the ſtanding Rule of the Court, if the Contemnor, being 
examined on Interrogatories, denies the Contempt, the 
Proſecutor may take out a Commiſſion to examine Witneſſes to 


| | prove 
take out a Commiſſion to prove a Contempt, and the Contemnor can name but one Commiſſioner, ani 


Wineſſes, but may croſs examine the Proſeoutor's, but the Co in will ging him Leave wer 
to ſome ſpecial Points, | or, but the Court on Application will give him 
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prove it ; and the Contemnor can name only one Commiſſioner; 
and may croſs examine the Proſecutor's Witneſſes, but cannot 
examine any Witneſſes for him; but on proper Affidavits the 
Court will give him Leave to examine Witneſſes to ſome ſpe- 
cial Points, as the Lord Chancellor did in this Caſe, and declar- 
ed, that he thought it a very hard Rule, and that ſince the 
Proſecutor might examine one in Contempt on Interrogatories, 
he ought to be content with his Oath, | 


Wedneſday, April the 1 5th. 
MOTIONS. 


Hind Cotton, and Lady Cotton, 
verſus Trefaſs. 


Sir John 


HE Defendant now ſhewed for Cauſe, why the De- 


cree ſhould not be made abſolute, that he had put in 
a new Anſwer ; and the Lord Chancellor allowed the Cauſe, 
and faid, the Plaintiffs muſt proceed upon the Anſwer accord- 
ing to the Rules of the Court, as in other Caſes, 


Wedneſday, April the 22d. 
Cheſter verſus Cheſter. 


Mr. Wills for the Plaintiffs. 


IR John Cheſter by a Settlement in 1687, made on his Mar- 
klage, by Sir Anthony his Father, being Tenant for Life, Re- 
mainder to Truſtees to preſerve contingent Remainders, Remain- 


der to his firſt, and every other Son in Tail Male, Remainder to 


himſelf in Fee of certain Lands of the yearly Value of 1 100 J. 


on the Marriage of his Son Villiam in 1716 ; Sir John, and his 


faid Son joined in a common Recovery of the ſaid Lands, in 
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Caſe 174. 


In Court 


Lord Chan- 


cellor. 


Ant. Caſ. 113. 
It is a good Cauſe 


why a Decree 

ſhould not be 

made abſolute a- 
after he comes of 
Age, that he has 
put in a new An- 
ſwer. | 


Caſe 175. 


In Court. 


Lord Chan- 


cellor. 


Truſt, as to Part of the Value of 400 J. a Year, to the Uſe of 


William for Life, then to Penelope his Wife for Life, for her 


Jointure, and as to the Remainder, to the Uſe of William for 
Life, Remainder of the whole after the Death of William and 


Penelope, to Truſtees for five hundred Years, to raiſe Portions 


for younger Children, Remainder to Truſtees to preſerve the 
contingent Remainders, Remainder to the firſt, and every other 
Son of the Marriage in Tail Male, Remainder to Truſtees for 
lix hundred Years, to raiſe Portions 9 7 Daughters, Remainder 

f to 


_ 
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to the Heirs Male of the Body of Miliam, Remainder to Sir 
John and his Heirs. 1 | | 


| ſettled Lands of the to the U. 
for Life, Remainder of Part to his Wife for Life, for her Join. 


ared Years are ſtill ſubſiſting, 


* — aa 


— 


Sir Jobn, on the Marriage of the Defendant his Son John 
yearly Value of 16007. to the Uſe of Johr 


ture, Remainder of the Reſidue to John for Life, Remaindet 
of the whole to Truſtees to preſerve the contingent Remain. 
ders, Remainder to the firſt, and every other Son of the Mar. 


riage in Tail Male, Remainder to Sir John in Fee. 


Sir John Cheſter being thus ſeized of the Reverſions of theſe 
Lands, and of other Lands in Poſſeſſion, made his Will dated 
the 25th of January 1725, and deviſed to his Son Villiam and 
his Heirs, ſome few Parcel of Lands in Poſſeſſion, and his 
Goods in his Houſe at Licklefton ; and ſeveral Legacies to hi 
other Children, and to his Son John, the Furniture of his 
Houſe at Chigley for Life, and after his Death to his Son, and 
all his perſonal Eſtate to his Wife Frances, his Son John, and 
his Son-in-law Mr. Toller, whom he made Executors, and 
then he deviſed to his Wife, and his ſaid Son-in-law, their Ex. 
ecutors, Adminiſtrators, and Aſſigns, All his Meſluagez 


Lands, Tenements, and Hereditaments, in Licklaſton, Marſpn, 


© and Mzlbrooh, and elſewhere, not by him formerly ſettled 
© or thereby otherwiſe diſpoſed of, for the Term of a hundred 
© Years, in Truſt, to apply the yearly Rents and Profits, to 
© aid his perſonal Eſtate in Payment of his Debts and Legs 


cis, and when they ſhould be all paid, then he gave, and 


© deviſed the ſaid Meſſuages, Lands, Tenements, and Here- 
* ditaments, to his Son John Cheſter, and his Heirs for ever. 


Sir John Cheſter, ſoon after the making this Will died, and 


| Nilliam his Son, then Sir Villiam Cheſter, is fince alſo dead 


without Iflue Male, leaving fix Infant Daughters, who as 
Heirs at Law to Sir John Cheſter their Grand-father, filed a 
Bill by their Prochein Amy, againſt Sir John Cheſter, their 
Uncle, the Executors of Sir John Cheſter their Grand-father, 


and the Truſtees of the Terms of five hundred, and fix hun- 
dred Vears limitted by the Marriage Settlement of Sir Willian 


their Father; to be decreed the Reverſions of the Lands in 
Settlement, as Heirs at Law of Sir John Chefter their Grand- 
father, and the only Queſtion is, Whether thefe Reverſions be- 


long to the Plaintiffs as Heirs at Law of Sir Fobn Cheſter their 
Grand-father; or to the Defendaht Sir John Chefter, by 


the Will of His Father Sir John? and though this is a Quel- 
tion at Law, the Plaintiffs could not try it by Ejectments, be- 


cauſe the intermediate Terms for five hundred, and fix hun- 


And 


The 


above 
Portion 
© bir © 
Villa 
ard tc 
Which 
Water 
N Houſe, 
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And it is plain from the Words, and the Intention of the 
Teſtator, that the Reverſions of the Lands in Settlement, do 
not paſs to the Defendant Sir John Chefter by this Will. 


It is an eſtabliſhed Rule, that Heirs are not to be diſinherited 
but by expreſs Words, and that if the Words are doubtful, 
they are to be expounded in their Favour. The Defendant re- 
lies on the Words, And elſewhere, none of the Lands in the Set- 
tlement are mentioned in the Will, except the capital Meſſuage 
and ſome few Parcels that lie in Licꝶleſton, for all the reſt of 


% WV uw 


ſe the Lands lie out of the three Places particularly mentioned, but 

8 the Teſtator goes on, Not by me formerly ſettled, which Words 
il explain his Intention; he does not ſay, the Eſtates not by him 
w WW formerly ſettled, but all his Meſſuages, &c. by him former- 
is 9 ſettled, and therefore cannot paſs, and theſe Words can be 
is put in to no other Purpoſe but to exclude them; the Defen- 
nd WF dant would extend the Words only to the Eſtates ſettled, but 
nd then theſe Words muſt be rejected as ſuperfluous, for the Word 
nd Elerbere, would paſs theſe Reverſions, though theſe Words 
x» bad been left out, and they are different from the Words, Not 
om, vere not diſpoſed of, but they were formerly ſettled, and the 
ted Words are of the ſame Senſe as if the Teſtator had faid, All his 
red Lands not comprized in any Settlement, and the following 
Words, Or thereby otherwiſe. diſpoſed of, \ſhews that this was his 
g. Meaning. e 
and WF 


oh: And the Teſtator's Intention appears further, from the other 


cr, WW Parts of his Will, the Lands that lie in Licklefton, Marſton, and 


| Milbrook, are not above 400 J. a Year, and the Lands ſettled in 


of theſe Lands which are ſo much more valuable, would not he 
| have particularly mentioned them? e 


Legacies, and theſe remote Reverſions were not proper for that 
Purpoſe, and Sir William Cheſter might have barred the Rever- 
ſion of the Lands ſettled on him. 


The Daughters, (if theſe Reverſions do not paſs) have not 


© Portions, | 


dir John deviſed ſeveral ſmall Parcels of Land in Fee to Sir 
Villiam Cheſter, of a very inconſiderable Value, but with re- 


Ewhich the Water-houſe ſtands, that ſerves the capital Seat with 
| Water, and Cony-hills which adjoin to the Park and Manſion- 
| And houſe, and therefore it is reaſonable to ſuppoſe, that the Te- 

= | ſtator 


© 1716, which are principally in Queſtion, are worth about 1100 l. 
2 Year, and if the Teſtator had deſigned to paſs the Reverſion 


3 His perſonal Eſtate was near ſufficient to pay his Debts and 


| above 40001, to be equally divided among them for their 


bend to the Manſibn-hopſe, as the little Piece of Ground, on 
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ſtator deſigned the Reverſions in Fee ſhould deſcend to the ſame 


Heirs to whom he had deviſed theſe Parcels. wo 
Mr. Verney. ; * 
The Words Or elſewhere, will not always take in, even wit wh 
the Teſtator is ſeized of in Poſſeſſion, if it is of a conſiderabe = 
Value, 2 Ventr. 351, 1 Vern. 3. Wynne and Littleton, where, WM 
the Defendant would have Lands of 1100/7. a Year paſs by tie J 
Words, Or elſewhere, though Sir Jobn Cheſter has particularly WW 3 
deviſed Lands of 400 J. a Year. ' 7 
This Caſe is very different from the Caſe of Sir Litton Strich of 
verſus Lady Ruſſel, 2 Vern. 621. there the Words were, J 1 
my other Lands, &c. out of Settlement, and the Reverſions were } 5 
out of Settlement, and the Words were general, All my othy 1 
Lands, without any Exception; here the firſt Words are gene. 
ral, and the following are by way of Exception, and it is as ii 4 
the Teſtator had ſaid, the ſettled Lands ſhall go as they are l. Lan 
mited, and I do not deſign to diſturb the Limitations, and thee tied 
Reverſions were not Eſtates left in Sir John Cheſter, but actuay WW Mal 
limited to him by the Settlements, though in ſuch a Manner s MW Eſta 
he might diſpoſe of them. In the Caſe of Hyley and H, Son 
3 Mod. 228, (which is very near the fame with this) it was . have 
judged, that the Reverſion did not paſs; and when a Man er. moſi 
cepts all his Lands that are ſettled, ſhall any one ſay, he did t the f 
mean his whole Eſtate in Settlement, but only ſuch a Part af: Pt: 
as he could not diſpoſe of. 1 a | Was 
„ 5 5 | Will 
In Conſtruction of Wills, the Teſtator's View is to be con be r. 
ſidered, which in this Caſe was to create an immediate Fund be r 
for the Payment of his Debts and Legacies, and therefore ht | fator 
could not deſign to paſs theſe remote Reverſions, and if they Lic. 
not paſs to his Wife, and Son- in-law, for the Term of one hur- mad 
dred Years, they do not paſs to his Son the Defendant Sir Fir Calc 
Cheſter. ,, PRC R RPo +=» Tefl 
TORY, Mr. Serjeant Eyre. 25 
The Words that follow, Or elſewhere, muſt amount to al Eſta 
Exception, or they are of no Signification, for otherwiſe as mu 5 
would paſs by the Words, Or elſewhere. 1 
5 85 Fs | . excl 
The Truſt of the Term is to apply the yearly Rents and Pio Litt 
fits, but what Profits can be raiſed yearly out of ſuch diftat to ir 
Reverſions? and thoſe Words cannot amount to a Power an / 


ſell, becauſe the Debts are to be paid out of the annual Fir L othe; 


fits. 1 Chan, Caſ. 240. Cary againſt Appleton, ay, 
Fin: © Caſc 
In the Caſe of Sir Litton Strode and Lady Ruſſel, the Wor ty, 
do not come in by Way of Exception, and there all the L. 3 the 


mitation 


bat 
ble 


eds 


ö be made uſe of, but to 
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mitations determined at the Death of the Teſtator, in this Caſe 
there were many intermediate Eſtates, and in that Caſe the 
Teſtator had expreſly deviſed to his Wife, Part of the Lands 
in Settlement, which ſhewed, that it was his Intention to paſs, 
whatever he had a Power over, 


Mr. Peere Williams. 


A Reverſion in Fee after an Eftate Tail is not Aﬀets at Law, 
or a proper Fund for Payment of Debts ; ſure theſe Lands were 
ſettled at the Time Sir John Cheſter made his Will, and are ex- 
cepted by it, if he had expreſly deviſed the Lands by him before 


| ſettled, theſe Reverſions would have paſſed, and will they paſs 
| by the Words, Not before by him ſettled? 


- Mr. Attorney General for the Defendant, Sir Jobn Cheſter. 


All the Eſtate of Sir John Cheſter was in Settlement, but the 
Lands particularly deviſed : Sir William Cheſter had been mar- 
ried twelve Years, and had ſeveral Daughters, but no Iflue 
Male ; and it was natural for the Grand-father to prevent the 
Eſtate from deſcending to the Daughters, and to leave it to his 
Son Sir John, who was to continue his Name: And as we 
have proved that this was his Intention, ſo he has uſed the 
moſt general Words to that Purpoſe ; a Reverſion will paſs by 


| the Word Hereditament, and by all his Hereditaments in ſach 
particular Places, Or elſewhere, all the Reverſions the Teſtator 

was ſeized of, will paſs; and it is a Rule in Conſtruction of 
| Wills, that no Words that can have a Meaning put on them, ſhall 


be rejected; but to what End could the Words, Or eleſewhere 
paſs theſe Reverſions? when the Teſ- 
tator had no other Lands, but theſe Reverſions, that lay out of 
Licklefton, Marſton, and Milbrook, and he could not have 
made Uſe of ftronger or plainer Words. The Decree in the 
Caſe of Wynne and Littleton, went upon this Reaſon, that the 
Teſtator had only Lands held in Mortgage in the other Coun- 
ties, which would not have paſſed, though they had lain even 
in the particular Places, becauſe the Teſtator had only his real 
Eftate in View. 


The Words, Not by him formerly ſettled, the Plaintiffs ſay, 
exclude all his Lands in Settlement, but in the Caſe of Sir 
Litton Strode and Lady Ruſſel, though the Words were ſtronger 
to inforce the Objection, it was decreed otherwiſe, and that is 


an Authority in Point for us; there the Words were, All 


other Lands, &c. out of Settlement, but theſe Words, they 
lay, are not by way of Exception, the Words neither in that 
Caſe, or ours, are expreſs Words of Exception, but they qua- 


3 lify, and reſtrain the Senſe of the others; there it might be ſaid, 


the Reverſions were in Settlement, for the Word Settlement 
nught mean the Deed whereby the Eſtate paſſed ; here the 


l Words 
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Poſt. Caſ, 180. 


Cale 176. 


At the Rolls. 


Words are, Not by him formerly ſettled: Theſe Reverſions 
were not formerly ſettled, but were Part of the old Eſtate of 
Sir John Cheſter, remaining in him. 0 


Lord Chancellor. 


You need not go on, for I ſhall not determine a Caſe of this 
Conſequence without Help, but let the Cauſe ſtand over till 
the [ſecond Day of Cauſes in next Trinity Term, at which 
Time I ſhall defire the Aſſiſtance of the Lord Chief Juſtice Ray. 
mond, Mr. Juſtice Reynolds, and Mr. Juſtice Price. 


Tueſday, April the 21ſt. 
Lee verſus Rook. 


X HE Defendant, whilſt he was under Age, borrowed ſe 
veral Sums of Money of Mr. Lee, and Mr. Lee and hi 


Wife joined in a Fine, and Mortgage of their Eſtate to raiſe the 


Money: The Defendant after he came of Age, promiſed to pay 


Mr. Lee, what Money he had received from him, Mr. Lee di- 


ed, and the Plaintiff his Wife, as his Executrix, brought a Bil 


_ againſt the Defendant Rook, to redeem, and pay off the Mort. 


gage Money : And at the Hearing of this Cauſe, two Quel. 


tions were made, Whether this was a proper Bill? And whe- 
ther the Defendant, ſince the Statute of Frauds and Perjurics, 


If one borrow 
Money for ano- 
ther on a Mort- 
gage of his Eſtate, 
he may file a Bill 
againſt him to 
pay off the mort- 
gage Money, and 
ſo may every 
Surety againſt his 
Principal, and 
ſhall not be put 
to his Indebitatus 
aſſumpſit. 


And the Cove- 
nant in the Mort- 
gage to pay the 
Money, will bind 
him, for it is 
properly his Debt 
and his Covenant, 
and the Mortga- 
gor is only a no- 
minal Perſon. 


could be bound by this Contract concerning Lands, which ws 


never put into Writing? 


Maſter of the Rolls. 


The Defendant, after he came of Age, having promiſed to 
pay the Money, this is to be conſidered as the Caſe of a Perſon 
of full Age, and if I borrow Money on a Mortgage of my El. 
tate for another, I may come into Equity (as every Surety may 
againſt his Principal) to have my Eftate diſencumbered by him, 
and the covenant in the Mortgage Deed to pay the Money, 
will bind the Defendant, for the Money being borrowed for 
him, it is his Debt, and the Teſtator of the Plaintiff was only 
a nominal Perſon, but fince it does not appear what Money t 
Defendant received, the Plaintiff by conſent is to bring an In- 
debitatus aſſumpſit, and the Defendant is not to take Advan* 
tage of the Statute of Limitations; and is to pay 120 J. to the 
Plaintiff, admitted by his Anſwer to have been received, and the 
Bill is to be retained till after the Trial. od 
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Friday, April the 24th. 
MOTIONS. 
Staines verſus Maddox. 


Y the Decree in this Cauſe, the Money recovered was 


Infants, the Plaintiffs, and the Defendant was to pay Coſts, and 
he being run away, the Solicitor for the Plaintifts, moved the 
Court, to have his Bill of Coſts paid out of this Money which 
was lodged in Court, and inſiſted, that a Solſeitor was always 
conſidered to have a Lien on the Money recovered, becauſe it 
was by his Means, and at his Expence. The Prochein Amy, 
who was Father to the Plaintiffs, and very poor, and ſtood li- 


able to the Solicitor, joined in the Motion, and the Infants the 


Plaintiffs did not oppoſe it ; and the Lord Chancellor granted 


| the Motion, but with ſome Reluctance. | 


Saturday, Avril the 25th. 
Appeals and Re-hearings. 
 Hornsby verſus FHornsby. 
= Mr. Attorney General for the Plaintiff f RES 
M* Hornſby made his Will, and deviſed to his Executors, 


their Heirs, Executors, Adminiſtrators and Aſſigns, all 


Sel, Caſ. inCanc, 


7 . | ) 
44 6 
* 


Caſe 177. 


In Court 


Lord Chan- 
cellor. 
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brought into Court, and put out for the Benefit of the 


The Defendant 
who was decreed 
to pay the Coſts, 
being run away, 
and the prochein 
Amy poor, the 
Solicitor was paid 
his Bill cf Cofts, 
out of Money 
lodged in Court 
for the Benefit of 
the Plaintiffs, 
during their In- 
fancy. 


Caſe 178. 


In Court 
Lord Chan- 
cellor. 


73, S. C. 


his real and perſonal Eſtate, in Truſt, to ſell with Speed, and 
to pay his Debts and Legacies ; and gave to his Son Jeſebh, 


600. to be paid with all convenient Speed, and to his Son 


© George, 500. to be paid in convenient Time after his Deceaſe, 


* and in Caſe either of his ſaid Sons, Joſeph or George ſhould 
© hap 


n to die before they received his whole Legacy, or any 


Part of the faid Legacy, or the Remainder ſo unpaid, was 


* to be paid to the Survivor, and if both died, their Legacies 
* were to go to his two younger Sons: George died in the Life- 
time of the Teſtator; and the only Queſtion in this Cauſe is, 
Whether his Legacy is lapſed, or ſurvives to his Brother Joſeph? 
And this Legacy muſt ſurvive, 2 Vern. 207, Sir John Borlace 


deviſes to N. Miller 1 500 l. to be paid him at Twenty One, to 
B. Miller 1 500 l. when he ſhall attain the like Age; to E. Miller 
1500/, to be paid at cighteen Years of Age, or Marriage; the 
like to M. Miller; and in Caſe one or more of the aforeſaid 
Children ſhould happen to die before his, her, or their reſpective 


Legacy, 


I Vern. 42.5, 


One deviſes 300 7, 
to his 2 Daugh- 
ters, at 21, or 
Marriage, and if 
any died before, 
to go to the Sur- 
vivor, one died in 
the Life time of 


— 


the Teſtator, her 
Legacy ſhall go to 
the ſurviving 
Daughters, 
aVern.653,116, 
199. Swinh, in 
fol. 171. 


If a Legacy is 
deviſed to A, to 
de peid at 21, 
and if he die be- 
fore, to go over to 
B; if A dies an 
Infant, B ſhall 
take preſently, 
and not wait till 
| ol would be 21 5 
for a Deviſe over 
is to be conſider- 
eld as an original 
Legacy. | 
I Anderſ. 33. 
92. Dyer 59, b. 
| part 4, fect, 17. 
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Legacy, or Legacies, ſhall become due to them, as aforeſaid 
his, her, or their Legacy, or Legacies, ſhall be equally divideq 
amongſt the Survivors of them; and in Caſe three of them 
ſhall happen to die before their reſpective Ages, or Days of Mar. 
riage, their aforeſaid Legacies ſhall be and remain to the Sy. 
vivor of them. M. Miller died in the Life-time of the Teſtz. 
tor, and it was decreed her 1500/1. ſhould ſurvive. 2 J. ern. 378, 
col. is given to Darrel Trelawny, at Twenty One, or Marriage, 
and 501. to Elizabeth Trelawny, at Twenty One, or Marriage 
and if any Legatee died before their Legacy was payable, it wi 
to go to the Brothers and Siſters of ſuch Legatee. Darrel die 
in the Lite-time of the Teſtator, and it was adjudged no lapſed 
Legacy, and that it ſhould go to his Siſter. 2 Vern. 611. one 
deviſed 3007. apiece to his three Daughters, at Twenty One, or 
Marriage, and if any died before, to go.to the Survivor ; one 
died in the Life-time of the Teſtator, her Legacy ſhall go to 
the ſurviving Daughters: And the Foundation of all theſe De- 
crees is, that the Deviſe over is to be conſidered as am origin 
Legacy, and for this Reaſon your Lordſhip decreed, where a Le- 
gacy was given to A, to be paid at Twenty One, and if he died 
before, to go over, and A died before Twenty One, that he to 


whom the Legacy was deviſed over, ſhould be paid it imme- 


diately, and not wait till A would arrive at Twenty One, and 
ſo is the Caſe of Papworth and Moor. 2 Vern. 283, ſo it is the 
ſame Thing whether George die before, or after theTeſtator, 

Caſ. 82. Ant, Caſ, 25. Swinb. part 1. ſect. 7, 3. 1 Leon. 278. Perk. ſect. 576, 567 an, 


2 Vern, 138. Moor 774. Caſ. 1069, Telv. 73. 1 Brownl, 35. Fulbeck's-Parall, 1 Part, fol, 42, b. 
Swinb. n. 9. | ob OO 0 


Mr. Solicitor General for the Defendant. 


This Legacy is plainly lapſed as to George, but the Queſtion 
is, Whether it is a good Legacy as to Foſeph ; he ſays, it is an 
original Deviſe to him: No, it is firſt given to George, and 
given over upon 2 Contingency to him, and though the Will s 
made in the Life-time of the Teftator, it cannot take Place til 
after his Death, and therefore when he provides for a Contin- 
gency, he muſt mean for a Contingency to happen after hi 
Death, and ſince this Contingency could never ariſe, Joſe 
could have no Title ; and this is plain from.the Words of the 
Will, Aud in Caſe either ſhould happen to die before they received 
&c. that is, if the Legacies once veſted, but were not paid, but 
the Legacy never veſted in George, and theſe Words diſtinguiſh 
this from the Caſes that have been mentioned; there the Words 


are, If one dies, before the Legacy becomes due, or payable, {0 
if the Legatee died in the Life-time of the Teſtator, he came 


within the Words, He died before the Legacy was due, or paſ- 


able ; but here the Legacy is to be paid in convenient Time al 
ter the Teſtator's Death, no Part could be received till after hi 
Death, but if it veſted, and Part was received, the reſt was to 
£0 over, | | 


Lold 


frſt T 


Decre 


I Lands 


tile imme 
I 
. : 


— 
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* Lord Chancellor. 
| Theſe are bed, as immediate Deviſes, which was the bn ab. Det 
u | Reaſon why the Court firſt allowed a Deviſe over of a Perſo- egg 
- | nalty. Here is a Deviſe to two Perſons, to be paid in conve- allowed, 
ta WF int Time after the Teſtator's Death, and if either die, before 
8. | the whole, or Part is received, the whole, or the Remainder 18 . 
ve, to ſurvive to the other, and one of them dies in the Life-time — ae 
ge, of the Teſtator, his Legacy ſhall go over to the other: This conenient Time 
Vas WE Caſe does not differ from thoſe that have been cited, and the Miners 
ied WF Dctendant has not produced an Authority to. the contrary : So pf them deb 
ſed if Lands are deviſed to A for Life, or in Remainder to B in Fee, fore theyreceived 
one if A dies in the Life-time of the Deviſor, B ſhall take imme- Pat, l was 70 
r Giately, though it is plain the Teſtator did not deſign him an $5 © the 
one Eſtate in Poſſeſſion; and though the Legacy is lapſed as to the inthe Life-time 
to WW firſt Taker, yet the next Man ſhall have it immediately; fo the tis Legacy tall 
Je. | Decree by Default for the Plaintiff, muſt be made abſolute, -— nag yin Pris 
F 1 to A for Life, or in Tail, Remainder to B. in Fee, and A dies in the Lifetime of the Tce, ſhall 
lied WF 
40 Friday and Ae May the 1ſt and 2d. 
te Utes Diana Hof fi er, Plaintiff. 1 
. Lord 
= Mr. Hart, and Frances Diana, bis Wife. ; 
the Daughter of the Plaintiff, Mr. ZZawes, de Roll. 


the next of kin of the late Admiral Ho- 
| fer, deceaſed, and Mr. Baker, his Heir 
atLaw, Defendants. 


Mr. Solicitor General for the Defendant Baker. 


this Petition to your Lordſhip, that the Depoſitions of Mr. Phi- 
lis taken in this Cauſe may be ſuppreſſed, and that the Plain- 
tiff, the Defendant Hart, and Mr. Reynolds, the examining 
N Cerk, may be committed. 


Daughter of the late Admiral Hofer, brought an Ejectment for 
the Recovery of his real Eſtate, and had a Verdict chiefly on 
the Evidence of this Mr. Philips, who ſwore, that he bap Bred 
© Mrs. Hart, and. that being afterwards in the Jeſt Indies 2 Chap- 
into a Man of War, — relating the 3 and Birth "6 
4M the 


3 T HE Bill is brought to perpetuate the Teſtimony of Wit- 
4 neſſes of the Marriage of the Plaintiff with the late Ad- 
miral Hofer, and the Legitimacy of her Daughter, the Defen- 
dant, Mrs. Hart. And the Defendant Baker, has preferred 


The Plaintiff, and the Defendant Mrs. Hart, as Wife, and 


— 
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but at laſt owned to him, they were his Wife and Daughte: 
and damned all Church Security; this Evidence, he gave Upon 
the Trial, and his Depoſitions, taken in this Cauſe, were 0h. 
theſe Depoſitions for that Reaſon, and for the Irregularity in 
taking them. 1 N 


of the Penalty of 1000 J. one for the Payment of 500/. and the 


ward for what he was to ſwear at the ſaid Trial; but before the 
Trial, the Plaintiff being apprehenſive, that if upon his Exam. 


Hawes had come to a Knowledge of from Mr. Broom, the Pr. 
riſh Clerk) the Court would not allow his Evidence, he to 
ſhe indorſed in theſe Words, I affign this Bond to Mr. Philip 
and Pbilips before and after the Trial often ſaid, the Bond un 


given him as a Reward, and refuſed to go down to the Alz, 
unleſs the Plaintiff gave him ten Guineas; and ſome Time at. 


ten ſaid, it was a Pity Mr, Hofer's Relations ſhould be wronged 
by ſuch a Woman, and that he would not do again what he hal 


no more believed ſhe was married to the Admiral, than the Dog 


to Mary Thompſon defeaſanced, not to be put in Suit till thr 
Months after the Plaintiff had obtained Adminiſtration of th: 


ticularly of Mr. Philips, who being very ill the Day he was i 


— 


the Daughter among the Sea Officers, and it coming to the 
Ears of the Admiral, he was at firſt greatly offended with hin 


tained by Corruption, and we hope your Lordſhip will ſuppreg 

Mrs. Hofer entered into two Bonds to the ſaid Philips, each 
other for the Payment of 500. a Year to him for Life, as a Re. 
nation theſe Bonds came to Light, (which ſhe had heard, M. 
up theſe two Bonds, and ſhe, and Mr. Hart gave another 


1000]. to Mary Thompſon, in Truſt, for Mr. Philips, and which 
whoſe Right it is; and Mary Thompſon ſigned this Indorſement, 


ter the Trial, he ſwore, if the Plaintiff would not give him a 
hundred Guineas, the Cauſe ſhould yet go againſt her, and al 
done for her, to gain the Admiral's whole Eſtate, and that be 


that was paſſing acroſs the Room, while he ſpoke ; and th 
Plaintiff allowed him a Guinea a Week till his Death. 


Alter the Trial, the Bond being put in Suit, the Parties can: {W 
to a new Agreement, and the Plaintiff gave a Note of ol. u 


Mr. Philips, which has been fince paid, and a Bond of 1000, 


perſonal Eſtate of the late Admiral: Then the Plaintiff bring 
this Bill to. perpetuate the Teſtimony of her Witneſſes, and pa- 


be examined, after he had been ſworn by the Maſter, he refuſe 


to let the Examiner take his Depoſitions, unleſs the Plainti 


would advance him ten Guineas, ſo his Examination was de- 
ferred till the next Day, when ſhe brought the Money, alt 
whilſt the Clerk was taking his Evidence, he knocked, and tis 
Plaintiff and Mary Thompſon came up, and the Plaintiff in Di. 
courſe with Mr. Philips ſaid, Good God! Couſin, how can 500 
forget your ſelf ſo? You have ſtrangely loſt your Memory, and 


Mary Thompſon coming firſt down, and being aſked. 9 
N | 5 ; DT . 
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Hofer did above, ſhe ſaid ſhe was refreſhing Mr, Philips's Me- 
mory, and when the Plaintiff came down, ſhe ſaid to Mary 
Thompſon, Molly, Mr. Philips's Memory is quite gone, he knew 
the Admiral above twenty Years ago, and now he ſwears he 
knew him but five Years before his Death, and the Plaintiff 
after went up again by herſelf, and when ſhe came down, ſhe. 
| faid, ſhe would not for a great deal have been out of the Houſe 
and the Examiner when he came down, told the Plaintiff, upon 
her aſking him how he had performed, that he had at laſt an- 
ſwered to his Satisfaction? and Mr, Philips after wars declared, 
that he was very ſorry for what he had done, that his Evidence 
was falſe, that he had injured the Admiral's Relations, that he 
had not babtized the Child, or ever ſeen the Admiral, and de- 


fired that what he faid, might not be made publick till after 


his Death, 


Theſe Bonds are admitted by the Affidavits for the Plaintiff, 
to have been given to Mr. Philips, but not to induce him to 
give his Teſtimony, but to borrow Money on them, to enable 


Mrs. Hofer to go on with her Law Suit; but did ever any 


one enter into a Bond to another, to pay him 50 J. a Year for 
his Life, as a Fund to borrow Money on? and he never bor- 
rowed but 30 J. on theſe Securities, of Mr. Rogers, and that 


was for himſelf ; but the Defeaſance of the laſt Bond plainly 
proves, it was given as a Reward to him, to give ſuch Evidence 


as would 8 her the Adminiſtration; becauſe he was not 
before to have the Benefit of the Bond, but it could not be 
| defigned as a Security for borrowing Money, becauſe the Pay- 


ment depended on a Fact which might never happen, and 


this appears from his own Letters ; and being aſked if the 


Bonds were given to raiſe Money on, he denied it, and faid 
they were given fora Purpoſe not fit to be mentioned, but which. 


they very well knew, and that the laſt Bond was given in Con- 
fideration of his delivering up the others, and giving his Evi- 
dence, and he has diſpoſed of this Bond by his Will as Part of 


his Eſtate. As to the Irregularity, Mr. Philips ought to have 


attended the Examiner alone, or the Examiner him, and the 


Plaintiff ought not to have been in the Room during the Ex- 


amination ; and as this is a Bill purely to perpetuate Teſtimo- 


ny, it is proper for us to apply to your Lordſhip in this Man- 


ner to ſuppreſs theſe Depoſitions, and all theſe Facts we have 


made out by our Afﬀidavits 


The Affidavits of the Plaintiff and of thoſe that were ſworn 
for her, were to this Purpoſe. 8 85 


| Mrs, Hojier ſwore, that ſhe was acquainted with Mr. Phi- 
A lips ſeveral Years, and that they went to School togetker at 


Shrewſbury, and that knowing, how ſhe was ſtraitened for 


| Money, he propoſed, and did raiſe her ſeveral ſmall Sums by 
Y ES | Aſſignment 
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fignment of the Bonds; and others ſwore, that Philips had 
Aſſign ment ot 5 


endeivoured- tg borrow? Money of them on theſe Bonds, for 


as hel told them, and ſhe denied the Bonds 
ze Plaintiffs: Uſe;- as he told them, 1 8 


to raiſe 100 J. for frmfelf, in Caſe he ſhould be arreſted going 
to raiſe 100 /. 


N e Sübpcena was a ſufficient 

Trial, and that being told the: Subpeœna was 15 4 
„ ROGING to der dmr ee e e 
* mie r Mr. Hart, ſhould never ſee Mr. . yet o ſe 5 
1 wich Subpœna, unleſs they gave him the —m—_ Iv bee ths 
jd . Id — to perſuade her Aunt to a 2 5 e 
2 484 05 t ſhe might be prevailed upon to leave er | 1 
rms Ns ſhe believed Mary Thompſon kept him out o 

ond; ar 


| lips was ſo ſenfible 
W is Purpoſe, and that Mr. Philips was g 
. 2 after the Trial to deliver up this Bond; 
: O i 5 : . 


: oy 5. | was made at the- Trial, and 
EE Hm Dn al Fer Ka 
n bt ove che Plaintiff, and Mrs. Hart for his l 1 
N — that they never heard Philips make Rap 5 f + b 
. s, but that he always ſaid, he had ſworn the heh 
ad withed the-Phini and Mrs, Here, nicht long 8 
_ ey t ſhe gave the Note for 50 J. becauſe — 35 1 
1 edged the Bond for that ms Dung hook 
JO laſt Bond for fear her Bail ſhould ſurrender he £ 
e Mary Th ompſon has often promiſed to deliver up 

a 24 | 


Bond, or to raiſe her Money on it; that ſhe' brought this Bill 
nd, or to 


mn N Bilips, becauſe he deſign- 
te the Teſtimony of Mr. Philips, 
rpetuate tlie 


410 teach School in Ireland; and that ſhe maintained him, 


keep him in London till he was examined, but denied, that 
„ 


there was any Contract for that Purpoſe or any Allowance, that 


| ſhe lent him Ten Guineas to pay for his Lodging, but denied, 
ſhe 


a ill ſhe did, but ff his Ex- 

mined ' till ſhe did, but put o n Er. 

that he W arr ey that he might have LO | 

2 that ſhe had any ſuch Diſcourſe with 4 7 -- hy 
Mery Tae relating to the Cauſe, or with the 


8 we to 
ner, or that he made her ſuch Anſwer, that they went up 
ner, 


| N int, (but it was ſworn 
* lips Wine becauſe he was faint, ( 
2 ag 2 hit the Wine was in the Room, and given 
on the ö 


bim before the Examination) that the Plaintiff had been often 
hi 


3 $57 

hompſon had twice cheated her, an 
| 3 5 oa — ee a Bill to be filed againſt her 
tna 


| YO Admiral 
Baer phos 9 4 kae, ſpoke in the Plaintiff's Fa. 


fe, no 
ies: and 1 : 
Tuſti that ſhe had a great many Enemies; and 
on *. — him for the Bond, he bid her by 75) | 
2 *r By the bring God you ſhall have it: That the 4 
a 5 


- 3 . irt | 
miral owned, that the Plaintiff was his Wife, and Mrs. Ha 


his Daughter. 
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Mr. Reynolds the examining Clerk (whoſe Affidavit was 
alſo read) being examined Viva Voce, declared, that Mr. 
Philips was very willing to be examined, though he was very 
ſick, and weak in Bed, that growing faint, he deſired Some- 
body might be called up to give him Wine, that upon his 
knocking, the Plaintiff came up, and gave him ſome, and 
then went out, and that ſhe did not prompt him, or complain 
that he had loſt his Memory, and that he did not examine 
him while any Body was preſent ; that one of the Interroga- 
tories being of the Plaintiff's Family, Mr. Philips ſaid, he 
had forgot where her Father lived in Vales, and defired the 
Plaintiff might be called up, and when ſhe came, ſhe informed 


him, that Mr. Philips at firſt, ſwore he knew the Admiral but 


five Years, but that when he read his Depoſitions over to him, 
he ſaid he miſtook, he knew him ſeventeen Years, that he ſign- 
ed the Depoſitions, and ſaid they were true, that Mary Thomp- 


ſon met him as he came down, and aſked him if Mr. Philips 


had done Mrs. Hofier Juſtice, and he told her, he hoped 
ſhe had. | 5 5 


| Mr. Attorney General for the Defendants, Hart and his Wiſe. 


It will be of the utmoſt ill Conſequence to us, to ſuppreſs 
the Depoſitions of ſo material a Witneſs, after his Death, for 


| our Evidence, of what he ſwore on the Trial, muſt be very un- 
certain. If a Witneſs concerned in Intereſt is examined, his 
Depoſiotions are not of Courſe to be ſuppreſſed, but it is an 
Objection at the Hearing of the Cauſe, againſt their being read, 


as it would take off his Evidence at a Trial, and ſo as to what 


relates to his Credit, and it is the Practice of the Court to ex- 
| hibit Articles to the Credit of a Witneſs, but it will depend 


on the Evidence, when the Cauſe is heard, whether the De- 
poſitions ſhall be ſuppreſſed or not, and this is a Bill for Re- 
lief, as well as to perpetuate Teſtimony, and what they have 


| ſworn, they may give in Evidence on a new Trial, and may 
encounter the Evidence of Mr. Philips by theſe Witneſſes, as 
they did at the former Trial. So then the Queſtion will turn 


on the Irregularity of the Examination, the Witneſs was ſick in 


Bed, and during a long Examination grew faint, and deſires 


ſome Wine, the Examiner knocks, and the Plaintiff, and a- 


nother come up, and give him Wine, and then go down again, 
and the Examiner goes on; this is not a ſufficient Foundation to 
ſuppreſs the Depoſitions, if a Witneſs is examined at the Of- 
J fee, no Body is ſuffered to be preſent, but in the Courſe of a 
long Examination if the Witneſs is tired, they let him go out of 
| the Office, and it is often impoſſible to do otherwiſe, for an Exa- 
Hal : bs may ſee whom he pleaſes, and if a Witneſs in the Courſe of 


mination ſometimes holds two or three Days, and then the Wit- 


bis Examination wants Relief, it is no Fault in the Examiner 
bo call for it, and though it happened, that the Plaintiff es one 
| Ss N | of 
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of the Perſons who came up, that is no Reaſon to ſet aſide the 
Depeſitions, if ſhe ſaid nothing to prompt him, and the Exa. 
mination ſtoped while ſhe was preſent ; afterwards the Witneſ 
could not recolle& the Name of a Place, and the Plaintiff in. 
forms him, ſure this is not a 2 Cauſe to ſuppreſs the whole 
Depoſition when it has no Influence on the material Part of it, 
and it would be hard, that Mr. Hart and his Wife, who ate 
moſt concerned in Intereſt ſhould loſe the Benefit of all the 
Depoſitions, when the Witneſs might have gone out on pre. 
tended Buſineſs, and aſked that, or any other Queſtion, 


Mr. Verney for the Defendant, Baker. 


Our Objections are not only to the Credit of Mr. Philihn 
but to his Competency, and, if what is ſworn againſt him, wx 
proved at a Trial againſt a Witneſs, the Court would not fuf. 
fer him to be examined; and though here his Examination is 
firſt taken, our Affidavits are not only ſufficient to diſcredit hi 
Depoſitions, when they come to be read at the hearing, butt 
hinder them from being read, and to have them ſuppreſſed. 


Maſter of the Rolls. 


| Theſe Depoſitions ought to be ſuppreſſed, for Irregulari, 
A Witneſs under Examination at the Office may go abroad, 
from the Neceſſity of the Thing, and though this is a great 
| Inconvenience, it is impoſſible to remedy it without depriving 
the Witneſſes of their Liberty, and confining them till ther 
Examination is over, but here the Witneſs is not diſmiſſed, 
but the Plaintiff is ſuffered to inſtruct him, which is a groſs I- 
regularity, and owned by the Examiner himſelf : If a Witneß 
is uncertain, or at a Loſs, as to any 
ought to take it down that he is ſo, and not ſuffer him to in- 
quire of the Party concerned, and it is of no Conſequence, whe- 
ther the Queſtion the Witneſs aſked the Plaintiff, was a materia 
Queſtion, or not; for if it ſhould once be allowed, that an Ex- 
aminer might ſuffer a Witneſs to inform himſelf in an imms- 
terial Point, it would raiſe endleſs Diſputes what was ſo; but 
there muſt be a general Rule in all Caſes ; for as the Juſtice ol 
the Court depends on theſe Paper Depoſitions, great Stridnch 
_ ought to be obſerved in the taking them: So if he was examined 
in the Office, the Examiner ought not to let him go abroad fol 
Information, or break off in the Middle of an Interrogatory, but 
keep him till he has finiſhed his Examination to that Interto- 
gatory, and therefore long Interrogatories are in themſelves 4 
Irregularity. What the Examiner has ſworn, givesgreat Weight 
to what is ſworn againſt him: Mary 7. hompſon ſays, that when 
the Plaintiff came down, ſhe complained that Mr. Philip. had 
loſt his Memory, and that he had ſworn, he knew the Adm 
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ral only five Years, and the Examiner owns, he firſt ſwore fo, 
and then he is no Witneſs to the Marriage, which was ſeveral 


Years before ; and this ſhakes the Credit of the Examiner, and 
confirms their Afﬀidavits ; and this Examination was not only 
irregular, but procured by the Practice of the Plaintiff, and is 
a very foul Examination, the Examiner knew the Plaintift had 
been once at her Lodgings, and entertained by her, and ſhe 
was in the Houſe at the Time of the Examination; and truly 
the Depoſitions of ſuch a Man as Mr. Philips appears to be 
from theſe Affidavits, is not worth preſerving, and makes Way 


for the Belief of what they have ſworn, and is confirmed by the 


Defeaſance, for when the Plaintiff had got Adminiſtration com- 
mitted to her, ſhe had carried her Point ; ſo here is a foul 
Practice and Irregularity in obtaining this Evidence, and as Mr. 
Philips was examined at the Trial, by producing the Record, 


3 they may ſwear to the Evidence he gave. 


I refer to his Lordſhip what Puniſhment the Examiner ſhall 


Lord Chancellor. 


I agree with his Honour the Maſter of the Rolls, this is a 


Bill to perpetuate the Teſtimony of the Plaintiff's Witneſſes of 
her Marriage, Mr. Philips is her Witneſs only, and the Queſtion 
bs, Whether his Depoſitions ought to be ſuppreſſed ? At a Tri- 

il at Law, as Mr. Verney obſerves, if a Witneſs is proved to be 
© corrupted, he is not ſuffered to give Evidence; here indeed he 
© is firſt examined, and the Queſtion is, Whether the Depoſi- 
tions of an incompetent, or corrupt Witneſs, ſhall ſtand on the 


Records of this Court, when the Parties are perhaps dead, who 


could prove the Corruption, and which were taken in a foul, 
and irregular Manner; the Clerk knew the Plaintiff, and ſhe 
was in the Houſe when he came to examine, ſome have ſworn, 


that the Wine, and Table ſtood in the Room, when the Exa- 
miner went up; the Examiner knocked, upon the Witneſs 
© growing faint, and Mrs. Thompſon came up, and Philips 
: aſked her for Mrs. Hofer, and Mrs. Thompſon called her 
to him, ſhe ſwears the Examiner bid her, and that ſhe 
| heard Mrs, Hofer ſay to Mr. Philips, Sure your Memory 
s very bad, when you fay, you knew the Admiral only five 


Years, and others ſwear, Mrs. Thompſen told them, Mrs. Ho- 
fier was above refreſhing his Memory, and this is confirmed by 


the Examiner; the Witneſs pauſes a ſecond Time, and then 


Mrs, Hgſier is called up again: Can there be a greater Miſde- 


meanor than to let the Party come up to inſtruct the Evi- 
. dence therefore theſe Depoſitions muſt be ſet aſide, the exa- 
mining Clerk committed, and diſcharged for unfair, and ir- 


regular Practice, and the Plaintiff muſt pay the Coſts of this Ap- 


| | plication, and of all the Affidavits. 


W. eqneſday 


1 ſuffer, who I think ought not to be truſted for the future in 
the Office, ; 


The Depofitiony 


ofa Witneſs who 
was examined in 
perpetuam rei 
Memoriam, were 
ſuppreſſed on a 
Petition, after 


his Death; and 


the Examiner 
diſcharged, and 
committed, for 


foul Practice and 


Irregularity in 


the taking of 
them, the Plain- 
tiff being ſuffered 


by the Examiner 
to inſtruct him, 
and the Witneſs 


being proved cor- 


rupted, and as he 
had been exa- 
mined on a Trial 
to the ſame 
Points, the 
Plaintiff might 
give Evidence of 
what he ſwore. 
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though the Ei- 


tate ſtood out in Truſt, but not the Truſtee, 


Caſ. 54. 


Caſe 181, 
| AttheRolls, 


Lieu of the Proviſion made for her by the Marriage Articles 


and perſonal Eſtate, he directed all his Stock in the Iron Works | | 


| Debts ; and deviſed all his real Eſtate to his Executors, and the! . 


328 De Term. Paſch. 1730. | 
SY dart 
; Wedneſday, May the 6th. the \ 
Caſe 180. to be 
In Court Anonymus. | Cour 
Lord Chan- A ecutc 
cellor. . | 5 tiskv 
5 R. Guyon ſettled 800 J. in Truſt, for the ſole, and & MW Mon 
E e e parate Uſe of his Wife, and to be at her Diſpoſal, bor as 
file a Bll ater Deed or Will, and he was to be indemnify'd from her Debts, WW 
paid ovt of a the Wife made a Will and died, her Creditors file a Bill again 
hap ron the Huſband, Executor, and Truſtee, for Payment of their 
„ 5 and the Lord Chancellor decreed, that the Huſbang In 
that all the Cre- ſhould be indemnified out of the Aſſets, and all Parties paid to E: 
paid pari paſſu, their Coſts ; in the firſt Place, that the Creditors ſhould be paid Debt 
and « Motwze, pari paſſu, and that her Truſtee, who was a Creditor, a Mot. legal 
ditor, were not gagee, and a Creditor by Bond, ſhould have no Preference, be. Earl 
becauſe a Feme Cauſe a Feme Covert by Law could not make a Mortgage, o to ſe] 
e If ns enter into a Bond; but it was void, and ſhe might plead Na and t 
a Mortgage, or eft factum, but the Executor, who was a Creditor, had Liber Sale i 
enter into aBond, *” x 3 7 J ale 1 
Wet be nz, 10 Tetain his Debt, and the Expences of the Funeral, and Pro- in T. 
ecutor, who was bate of the Will, though the Aſſets were in the Hands of 1 {crib 
a Creditor,might ſt > | 35 . | | ; 
retain his Debt, Truſtee. | cline 


Ant, Cf. 78. es the next following Caſe, Ant. Caf. 61, 2 Cha 


Wedneſday, May the 13th. 
Hall verſus Kendall. 


R. Wright, by Articles previous to his Marriage, wit 

Mary, one of the Defendants, covenanted to lay ou 
800 J. in Iron Works, and that the Profit, and Produce of the 
Trade, in Caſe his Wife ſurvived him, ſhould go to her for he 
Life, and after her Deceaſe, to their Children, in ſuch Propo- 
tion as Mr. Wright ſhould appoint, and for want of ſuch Ap 
pointment, ſhare and ſhare alike. ; 


Mr. Wright made his Will, and his Wife and two other 


Executors, and taking upon him to diſpoſe of his whole rel 
and all his perſonal Eſtate to be fold for the Payment of bi 
Heirs, in Truſt, to pay to his Wife 40 J. a Year for Life in 


and to pay his Debts. The Executors contract with the Plain: 
tiff for Sale of Part of the Lands, and agree, he ſhall diſcount ov! 
of the Purchaſe Money 400 l. the Teſtator owed him by ſimpæ Þ 
Contract, and afterwards Contract with him for the PurchatÞ 
of the reſt of the Lands, and agree he ſhall retain out of the 
Purchaſe Money, 200 l. which Mr, Mrigbt owed by Bond to the ing b 
Plaintiff's Brother, whoſe Repreſentative the Plaintiff is, the * E 

| | wp 
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uff files his Bill for a A Execution of theſe Articles, and 
the Wife inſiſts, that ſhe is a Creditor by Specialty, and ought 
© tobe preferred to the Demands of the Plaintiff, and that if the 
Court ſhould eſtabliſh theſe Articles, they would decree the Ex- 
ccutors to commit a Devaſtavit, the Aſſets being deficient to ſa- 
” tixfy all the Creditors ; and the great Queſtion is, Whether the 


ſe WF Money raiſed by Sale of the Eſtate, is to be conſidered as legal, 
by or as equitable Aſſets, in the Hands of the Executors ? 4 
s; | F ; 
int | Maſter of the Rolls, 5 | j 
heir 3 | 
and ln the Caſe of Degg and Degg, where an Eſtate was deviſed by. 


E 
„ OO. 2 


— 


paid WW to Executors and their Heirs, in Truſt, to ſell for Payment of 
pad WW Debts, I decreed that the Money raiſed by the Sale, was not 


on. legal Aﬀets, and the Decree was affirmed on Appeal, by the g 
be. Earl of Macclesfield : But if an Authority is given to Executors, j 
, o to ſel] for Payment of Debts, or if the Eſtate is deyiſed to them | 
Nn and their Heirs, to ſell to pay Debts, the Money Ariſing by the 


| Sale is Aſſets at Law; but where the Eſtate is deviſed to them 

in Truſt, calling them Executors, it is only conſidered as de- 
ſeribing the Perſons who are to ſell, and I always ſtrongly in- ,, EI. .,, 
cline to an Equality among Creditors, 0 N (54-) 
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Mr. Attorney General for the Plaintiff! 
The Executors, by the Articles, expreſly agree, that we ſhall 
| retain what is due to us out of the Purchaſe Money, this Re- 


| tainer was Part of the Terms of our Purchaſe, and the Reaſon 
| why we gave ſo much for the Eſtate, and the Executors cannot 


wi take Advantage of one Part of the Agreement, unleſs they will 
þ . perform the whole; and Mary cannot defeat theſe Articles, 
f the WW 


which ſhe herſelf entered into. Here is a general and ſpecial 
| Truſt repoſed in the Executors, which they may be compelled 
opgr | to perform in this Court. TT 


. Ap e 8 . 5 ; 
iin the Caſe of Degg and Degg, the Lands were deviſed to 
others | Perſons (who were afterwards made Executors) and their Heirs, 


1 in Truſt, for Payment of Debts, the Creditors by Specialty 
eben had received Part Satisfaction of their Debts out of the perſonal 
"SF Eſtate; and they inſiſted to be paid the Reſidue, preferable to 
of 15 dhe other Creditors, out of the Money raiſed by Sale of the real 


] thel Eſtate, and this brought on the Queſtion, Whether the Money 
ife u Was Aﬀets or not? and your Honour decreed they ſhould re- 
cke ceive nothing out of this Money, till the other Creditors had 
Plan received as much in Proportion, as they had out of the perſo- 
IN. 4 mal Eſtate, and the Reaſon of this Decree was, that by the 
OMP" BE Statute of fraudulent Deviſes, a Deviſe of Lands is void againſt 
1 2 Bond Creditor, except the Deviſe is for Payment of Debts, 

0 


h . fo this Deviſe ſtood as at Common Law, and the Deſcent be- 
* ing broke by it, the Bond Creditors had no Lien on the Lands, 
1 : : 40 but 
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but could only come into this Court ta have the Truſt per- 
formed. | . | LS gs 


Mr. Lufwyobe for the Defendant Mary. 


A Deviſe of Lands to Executors to ſell, implies a Truſt, ſo 
I do not ſee how ſuch a Deviſe differs from an expreſs De- 
viſe, in Truſt, Sc. and Executors being in all Caſes Truſtees 
by their Office, it is the ſame Thing whether the Truſt to ſell 
is expreſſed, or implied; and a Creditor, by taking a ſuperior 
Security, depends upoh his having gained a Preference to the 
other Creditors. Here the Eſtate is expreſly deviſed to them 
by the Name of Executors; in the Cafe of Degg and Degg, 
the Eſtate was deviſed to them by their particular Names, in 
Truſt, and in the following Part of the Will they were made 
Executors, and the Court therefore would not join together 
their Office of Executor, and Truſtee; and the Statute of frau- 
dulent Deviſegwill make no Alteration in this Caſe, for all De- 
viſes, before t 
in the Heir. 


Maſter of the Rolls. 


An Executor or Adminiſtrator is not a Truſtee by his Office, 
for then he would be accountable only in a Court of Equity, 


and not at Law: This Caſe is ſtronger than the Caſe of Deg 


The Teſtator de - 
viſes all his real 
Eſtate to his Exe- 
cutors, and their 
Heirs, in Truſt, 

to pay his Wife 

40 l. a Year, and 
to pay his Debts. 


The Money a- 
riſing by the Sale 


is not Aſſets at 


Law, but in E- 
quity, and if 
there is a Defi- 
ciency, the Cre- 
ditorsmuſt be paid 
in equal Propor- 
tion. 

And the Execu- 
tor cannot retain. 
See the next pre- 
cedingCaſe, Ant. 
Caſ. 61. Caſ. 78. 
Caſ. 1 15. 


And a Creditor tereſt, ſuch as the Law gives them. 
by Specialty muſt | 6% 


and Degg, this is a Truſt for a particular Purpoſe, to pay 400.2 
Year to the Wife, and ſhe may make her Election, to take by 
the Articles, or the Will, and ſhe chuſes to ſtand by the Ar- 
ticles, whereby ſhe has a ſpecifick Lien on the Stock for ſo 
much as it amounts to, (for it was in the Contemplation of the 
Parties, that the 800/7. ſhould be inveſted in the Iron Works) 
and let the Maſter take an Account of the real and perſonal 
Eſtate, and if there is not enough to pay all the Debts, ſhe 
muſt be paid the Reſidue in equal Proportion with the other 
Creditors, and in computing what her Proportion will amount 
to, an Account muſt be taken of what is due to her for Prin- 
cipal and Intereſt, and the Plaintiff cannot retain, but after 
the Account is taken, he may conſider whether he will go on 
with the Articles without retaining ; for I adjudge the Money 


raiſed by the Sale of the Lands, not to be Aﬀets at Law, and 


Jam ſure there are a hundred ſuch Decrees ; for I think the 
Teſtator deſigned this a Truſt in the Executors, to be per- 
formed under the Direction of this Court, and not a legal In- 


be paid in Proportion to what his Piincipal and Intereſt amount to, 


Nelſ. Fol. Rep. in Canc. 88, 195, 478. 2 Fern. 763, 61, 435, 106, 133, 405, 248. 
2 Chan, Caf. 54. 


101, 63, 482. 


1 Chan. Caſ. 33, 248. 1 Par. 


Dyer 234. Sxcinb, part 6. ſect. 7. n. 7. Dyer 152, 264. 


DE 


e Statute, broke the Deſcent, and left nothing 


1 Lev. 224. MWentw, Off. of Ex. 46, 50, 73, 74. 1 Ven. 69. Stat, 2x H. 8. ch. 5 
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1730. 


In Cur. Cancellarie. 


Talg » May the abt. a 12. 


HE uſual Order was made, that Mr. Haywond, a Solici- 
tor's Bill, ſhould be taxed by a Maſter, and he be ex- 


amined on Interrogatories what Money he had received; and 
it was now moved, that he ſhould be examined on ]nterraga- 
| tories what Sums he had paid to Caunſel, and other Perſons, 
Lon Affidavit, of his having charged ſeveral Items which t 

Party himſelf had Jifburked 3 med 
very un willing to break in upon the uſual Courſe of the Court, 44. owe & 
but made an Order, that the Maſter, in the Courſe of the Tax- T=ation im- 


and the Lord Chancellor ſeemed 


powers the Ma- 


ation, might if he thought proper, examine him on Oath, to der te examine 


the Solicitor on 


any Items contained in the Affidavits, but not to any other. perſonal Inten- 


gatories, only 


g hat Money he has received „ but may move on proper Affidavits for the Maſter to examine him to his Diſburſements. 


But afterwards on a Motion to the Maſter of the Rolls, a ge- 


netal Liberty was given to the Maſter to examine him on 
Hath; and his Honour ſaid, he thought it very reaſonable, he 
| mould be obliged to clear up every Thing in that Manner. 


 Thurday, 


CE AERIE ro, 
Ire orion ²˙ A od Ez 


1 
y * 
4 
; e 
1 


© | I f ad \ 
P 2 
d eee 8 
> Rh = 


— DEE ep . 
2 = 


= LA oi; 
__ 8 —— 


ra OI — — SEL — — - 
rr 


. 
2 —— * * 


by N 
n Pl Jam, 


2 Sg, 


rr 


n 
2 my „ „ 
tor 18 1 


"> 


— . 
D INS. 
i > 


- : 4 
_ — — = —__ ——_— 


8 D 
f . ̃7˖7— 
P 3 a 22 


— — . 
— — 
2 2er — 


1154 
' . 


OR 


. 5 
. * 
0 
: . 
— — INS a 9 , R . n *** = - 7 hel — 2 
rer Os On TNT PAT CTA RES PEAR rr TE — mes "edu AC OSA — 
2 re — rr —— rr yr EPI PIP TEL a, rs Sn — — — > 
— FART; - —_— den N n Are r 22 — — — 0 
AAS 9 — 8 > —_— > * n 2” — n >. 1 y 2 2 
i ——— — — —2 83—— ] Ibn Lancs I's joy 
2 2 — — 25 —— — x my . 3 =. x DO — INES © . 
— Are 8 A — 8 __ : OR I 2 E — 8 
8 a * * * xy oY 1 * — - wa 
4 < + N — rn 2 "4 * = a 


— I ER, Rs — 
erer 2 Da 
— Ny 


— — 
1 * 


. 
—— —— 3 — —2 —— — —— — — — 
„* 


© — ARIES + Ser, ee 
— —— - 
1 — 2 L DE Ia 


— GIA An nt .. . — —-—-— — 


. 


* ———— ñ ũͥ.vyꝛ x ee 


* — aac. PEI 


Caſe 183. 


At the 
Chancellor's 
Houſe. 
Lord Chan- 
cellor. 


A Lunatick hay- 
ing recovered his 
Underſtanding, 

petitioned for a 


fectly recovered, 


becauſe he had 
often relapſed, 
and was found by 


the Inquiſition, a a 


Lunatick with 
lucid Intervals. 


Ant. Caſ. 49. 
| 1 Vern, 155. 


De Term. S. Trin. 1730. Ws. 


Thurſday, May [the 28th, 


Ex Parte Ferrars. 


| E“ R L Ferrars petitioned the Court, that the Inquiſition 


might be quaſhed, the Commiſſion of Lunacy ſuperſeg. 
ed, and that he might have his Liberty, being reſtored to hi 
Senſes; and he appeared perſonally in Court, with his Siſter 
Lady Betty Shirley, the Committee of his Perſon, and Dot 


Monroe his Phyſician, who made an Affidavit, that the Eal 


was reſtored to his Senſes for four or five Months laſt paſt ; an 
being examined likewiſe in Court, he declared, he believed there 


was no Danger of a Relapſe, becauſe he was greatly afraid d 


running into any Exceſſes, which might bring on a Return d 
his Diſorder, which Phyſicians always looked upon as a vey 
good Symptom; but this Petition was oppoſed by Mr. Lau. 
rence Shirley, Brother to the Earl, and the Committee of hi 


Eſtate, becauſe the Inquiſition found him a Lunatick with l. 


cid Intervals, and the Surgeon, and Apothecary, who former 
attended him, made Affidavit, that after a Salivation by Do- 
tor Hale, he had enjoyed his Senſes for a longer Time, and yt 
relapſed ; upon which the Doctor gave him over, as incurabl; 


and that ſince that Time, whilſt he was under the Care of Do- 


tor Lewis, he enjoyed a Sanity of Mind for ſeveral Months if: 
ter a violent Fever, and yet his Diſtemper returned, and there 
fore his Counſel humbly ſubmitted to his Lordſhip, whether 
was not more adviſeable, only to ſuſpend the Commiſſion, il 
after the Fall of the Leaf, to ſee whether his Recovery ws 
perfect, or not; and mentioned the Caſe of Mr. Vincent, a Vn. 


ſhire Gentleman, where his Lofdſhip had made the like Order. 


And the Lord Chancellor made an Order, that the Earl ſhoull 


have his full Liberty, but that the Caſſetur of the Inquil- 


tian, and the Superſedeas of the Commiſſion, ſhould be {ul 
pended 'till the firſt Day of Petitions before Michaeinu 
Term,” © | Ks r 1 
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Monday, June the iIſt. | Caſe 184. 


In Court. 


3 5 Lord Chan- 
| Chambers, an Infant, under the Age of celor. 


Twenty One Years, by his Prochein 


- ; | Amy, Plaintiff. | g 
e John Chambers his Father, and Elizabeth 1 
e his Wife, and his younger Brothers, 1 
al 1 * * I 2 1 
. and Siſters, and the Earl of Exeter, 1 

1 Defendants. 1 
ven Mr. Solicitor General for the Plaintiff. i 

In q 7 Ylliam Chambers, on the Marriage of his Son John, the i i 

\ 1, Defendant, with Elizabeth Greenwood, by Articles bear- F 1 

ner ing Date the 18th of July 1718, covenanted, to add 3000 J. | 

Doc. to the Portion of Elizabeth, which was 3000 l. and that the i 

dyn booo J. ſhould be paid into the Hands of Truſtees, to be in- 

aj. WW veſted in a Purchaſe of Lands, to the Uſe of John for Life, 

Do. Remainder to Elizabeth for Life, Remainder to Truſtees to 

« of, preſerve contingent Remainders, Remainder to the firſt, and 

heres exery other Son of the Marriage in Tail Male, Remainder to 

ri John in Fee, and two Terms were to be limited to Truſtees, 

done to raiſe 2000 J. for the Portions of younger Children, pay- 

: oy able at Twenty one, or Marriage, or 1000 J. for the Portion of 

© 2 Child, the other for raiſing 3000 J. for the Portions 

Yrder, of Daughters, in Caſe there was no Iſſue Male of the Marriage, 


bon and the Money was to be put out on Government, or other 


aul. J Lecurities, at the Diſcretion of the Truſtees, till a proper Pur- 
wt = chaſe could be found, and the Intereſt of the Money was to 


1155 do as the Profits of the Lands when purchaſed, and the' Father 
further covenanted, on, or before the Marriage, to ſettle his 
Meſſuage, and Lands in Derby, to the Uſe of himſelf for Life 
without Impeachment of Waſte, Remainder as to Part, to 
Elizabeth his Wife for Life, Remainder of the whole, to the 
© Uſe of his Son John, and the Heirs Male of his Body, Re- 
mainder to himſelf in Fee, the Marriage took Effect. In 

ona, 1720, the Money which ſtood out in South Sea Annuities, was 
© ſubſcribed by the Truſtees, into the South Sea Company; and 
by the Loſs of that Year, was reduced to about 3000 J. which 
have never been laid out in a Purchaſe. William Chambers 
having made no Settlement, the Lands in Derby, on his Death, 
| deſcended on the Defendant John, who conveyed them ta 
© Truſtees and their Heirs, to the Uſe of himſelf and the Heirs 
Male of his Body, Remainder to the Heirs of William in Fee, 
B FOR +4 and 


. 


— — 
— 


nnn. 


and has ſince barred the Intail by a common Recovery, and 
the eldeſt Son of John, filed this Bill againſt the Truſteees, his 
Father, Mother, and Brothers and Siſters, to have the Mone 

laid out in a Purchaſe of Lands, to be ſettled, purſuant to the 
Articles, and the younger Children to abate in Proportion to 
the Loſs, and the Lands in Derby conveyed in ſtrict Settlement. 
This Loſs muſt not fall on the Truſtees, for not only the Ad 
of Parliament indemnifies them, but the Articles alſo autho- 
rize them to place out the Money as they pleaſed; and there. 
fore the Juſtice of this Caſe is, that the younger Children ſhould 
abate in Proportion with the elder Son, and as by the Article; 
they were to have 2000/7. which is one third of the whole Mo- 
ney, and if there was no Son, the Daughters were to have 300d], 
which is the half of the Money; fo they ought to have the 
ſame Proportion of what is left, whereas if the younger Chil. 
dren are to have the whole 2000/. they will have twice as muck 


as the Plaintiff, and the Court will not put this Conſtruction 


on the Articles, ſo contrary to the Intention of the Parties, and 
therefore as we were at firſt intitled to two Thirds, and they 


to one, the Loſs ought to be borne in that Proportion. 


The next Queſtion is, How the Eſtate in Derby is to be 
ſettled? John contends, that by the Articles, he is to be Tenant 


in Tail, and that he ſettled the Lands in that Manner, and hs 


fince barred the Intail by a common Recovery : - If this is the 
Meaning of the Articles, it is in yain to pray a Settlement, 
which he may deſtroy as ſoon as it is created; but this is a Res- 
ſon why the Court ſhould not direct ſo vain a Settlement, but 
a ſtrict Settlement to be made, as hath been done in many 
Caſes, as in the Caſe of Weſt and Eriſey: By Articles of Mar- 
riage, Lands were covenanted to be ſettled on Richard Eriſy 
for Life, without Impeachment of Waſte, Remainder to the 
Heirs Male of the Marriage, Remainder to the Heirs Male cf 
Richard Eriſey by any other Wife, Remainder to the Heirs fe- 
male of the Marriage, &c. with a Power to Richard to make 
Leaſes; and a Settlement was made in the Words of the Ar 
ticles: The Marriage took effect, and Richard Eriſey ſuffered 


common Recoveries of the Lands, and ſold great Part of them, 


and deviſed the Remainder, and died without Iſſue Male, and 


the Iſſue Female of the Marriage filed a Bill to have the Land 


ſettled in ſtri& Settlement, according to the Intent of the Ar- 


| ticles, and to have a Satisfaction out of the Aﬀets of Richard 


Eriſey for the Lands he ſold: The Bill was diſmiſſed by the 
Court of Exchequer, December the 12th 1720, but this De- 
cree was reverſed by the Houſe of Lords, the 12th of February 
1727, anda Decree made according to the Prayer of the Bill, 
though the Settlement was made before Marriage | 


M. 
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Mr. Attorney General for the Defendan ts. 


The Council for the Plaintiff 215 produced no Inſtance, 
where the Loſs has been decreed to fall on one, who has a 
Charge on the Inheritance ; the Charge is certain, the Value of 


the Lands to be purchaſed is uncertain, and the Charge remains 


the fame, whether the Lands to be purchaſed are of more or 
leſs Value; and the Money being to be laid out in Lands, is 
to be conſidered as a real Eſtate, and if the Lands had been pur- 
chaſed, and fallen in Value, yet this certain pecuniary Charge 
muſt have been raiſed: The Money at the Time of the Ar- 
ticles was inveſted in South Sea Annuities, which might fall in 
Value, yet the Parties have not provided for an Abatement, if 
ſuch a Caſe happened. Suppole the Stock had roſe according 
to the Expectation of the Parties, the younger Children would 


have been no Gainers by the Riſe, but the Plaintiff would have 


had all the Benefit; ſo by Parity of Reaſon, he ought to bear 
the Loſs, and if the Money had been laid out in Lands, Mines, 
Eſcheats, and other caſual Profits would have been his. 


The general Rule relating to marriage Articles is, that where 


Lands are covenanted to be ſettled in Tale Male, a ſtrict Settle- 
ment ſhall be made, if the Intention of the Parties does not ap- 
pear to the contrary, becauſe otherwiſe they ſhall be ſuppoſed 
to have meant ſuch a Settlement; but in this Caſe the Parties 
bave declared their Intention to the contrary. William Cham- 
bers knew what a ſtrict Settlement was, and has covenanted that 
the Lands to be purchaſed, ſhall be ſettled in that Manner, but 
when he further covenants to ſettle his own Lands, he has uſed 
a different Form of Words, which plainly ſhew his Intention 
to be different, and he has limited different Uſes of the ſame 
Lands: He is made expreſly Tenant for Life, and John Tenant 
in Tail, and this Conſtruction of the Words is according to Law, 
and the Covenant is to ſettle on John and the Heirs Male of his 


Body generally, and not faid by his intended Wife, and ſo it is 


not to be conſidered as Part of the marriage Contract, but as a 
further Advancement of his Son. OO Ml, 


| Lord Chancellor. 
If the younger Children happen to die before the Age of 


twenty one Years, or Marriage, theſe contingent Portions will 
never become due. Suppoſe the Money had been inveſted in a 
Purchaſe, the younger Children would have had no Advantage of 


N any accidental Profit, but been only intitled to the Sum charged, 
and in Caſe of a Loſs, would have had no Remedy againſt the 


Heir; but here the Money is not yet laid out in a Purchaſe, 


9 and a Deficiency happens, by placing it out in a lawful Way, 


allowed 


5 to ſettle his own Eſtate on his Son and the Heirs Male of his Body, the Money, by bring ſubſcribed 


Company, was reduced to 3000 J. 


| 1 
The Father on 
the Marriage of 
his Son, cove- 


nants to lay out 


6000 /, in a Pur- 
chaſe of Lands to 
be ſettled in rift 
Settlement, 
charged with 
20001, for the 
Portions of 


younger Children 


or 3000 J. for 
Daughters, if 
there . were no 


Sons, and fur- 


ther covenants, 


into the South 
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allowed by Act of Parliament, which includes the Conſent of | 
every one; and the Truſtees had alſo the Authority of the Par. tha 


The wn ie © diſpoſe of it at their Pleaſure ; if any Gain had been made 7. 
Loſs, Ch. it would have gone to all the Children in Proportion, as hath 
ren muſt atare been often adjudged in this Court: And now a Loſs has ha- © 
in Froporrion- pened, if the ſame Proportion of what remains be given to the ed 1 
younger Children, they have all that was deſigned them: The Pla 
Parties to the Articles never deſigned that they ſhould have tro real 
Thirds of the Money, but one Third only, and defigned to pro- Wil 
vide for all the Children; and therefore the Defendants mus MW © k 
abate in Proportion to the Loſs, ee > E fo tl 
And the Lands 5 | | | _ 5 3 ah, 7 
= ˙ the other Queſtion, Where a Proviſion is made for 3 
the Son in Tail, Children by marriage Articles, the Court will take care that az We 
Settlement, for effectual Settlement is made on them, but theſe Lands were 
decades Pre- not deſigned as a Proviſion for the Children, but only the 
Chase of che Lands to be ſettled in ſtrict Settlement; and therefore there i 
Marriage, but s no Reaſon to alter the Nature and Quality of the Eſtate, which WW 
vancement of the 18 EXpreſly an Eſtate in Tail, and the Covenant is faid to be only WF Mr. 
2 Virn.670,5:1, in Conſideration of the Marriage, and not of the Children, = 
702, | | | E 
Caſe 185. IS. Tueſday, June the 2d. = 3 


Atthe Rolls. 2 . 
8 Hinton, verſus Scot, & al", 


NAR. Reynoldfon the Defendant, married the ' Defendant 
IVI Mrs. Reynoldſon, the Daughter of Mr. Scot, a Freeman 
of London: Mr, Scot died, and the Huſband (who had a cor- 
ſiderable Portion with his Wife on the Marriage, and had ne- 
. ver made any Proviſion for her) aſſigned over her orphanage 
1 Part to Truſtees, for her ſole and ſeparate Uſe during Life, aud 

CE after her Deceaſe for her Children: The Creditors of the Hu- 

band file this Bill againſt the Executorsof Mr. Scot, the Huſband, 

Wife, Children, and Truſtees, to have this Money paid to then, 
as fraudulently affigned. „„ 


Maſter of the Rolls. 


Tue Hubandin I ſhall ſuppoſe the Plaintiffs to be Creditors prior to the Al. 
poor Circum- ſignment, though they have not clearly proved it. The Huf- 


Rances, and hi I | ; wn 
Wie wholly un. band by Law is intitled to the Eſtate of his Wife, but if he nas L 
provider. o. wants the Aid of this Court to recover it, he muſt make a Pro- and 2 


PS er her viſion for his Wife, before the Court will decree it to be pail Wynne 
5 vai fore $0 him; and he could not recover this Choſe in Action with: | ties of 
ton prior 1 this Out a Subpœna; and at Law, if he ſues for a Choſe in Adio I Hikewj 

- NNE 2 Right of his Wife, he muſt join her in the Action; and it Þ minior 


not ſet it aſide, 


or have the 1n- he dies before he reduces it into Poſſeſſion, the Action ſurvii® Þ of mo 


| ney during his to her, and the Court impoſes Terms on the Huſband, 9 in the 
\ Life, for this is a | | a | that | In the 
| reaſonableSettle- * * | _ ik 


ment, and ſuch | 
as the Court would have obliged the Huſband to make, if he had ſued for her orphanage Part bere. 


* r 1 N 
— 1 a 


De Term. S. Trin. 1730. 


ts * 


—_ 


of that Principle, that he who would have Equity, muſt do Equi- 


- WW ty: 8ö there only remains to be conſidered, whether the Plain- 
d 6 are not intitled to the Intereſt during the Life of the Huſ- 


th band. The Huſband has no Title to it, becauſe he has aſſign- 
bed it for the ſeparate Uſe of the Wife, then if I decree it to the 


he & Plaintiffs, I muſt break through a Settlement, I think a very 
be WW :;ofnable one, for where the Huſband is indigent, and the 
Wo Wife in a ſtarving Condition, the Court has often obliged him 


o. bo ſettle the Portion on the Wife, for her own ſeparate Uſe ; 
ut bo the Bill muſt be diſmiſſed. 


Caf. 73. Co, Lit. 351. | 


OM 9 nn A 
d Eondltt intern ny 
* * l e N * 1 N 


= | Wedneſday, Tune the 3d, | 
5 l Cheſter verſus Cheſter. 


only Mr. Vill for the Plaintiffs, ſtated the Pleadings as a Caſe, and 
7 3 ME Nor > then went on to this Effect. Vents 


3 JT is plain from the Words of the Clauſe in Queſtion, and 
4 and from the Intention of the Teſtator, appearing out of o- 
ther Parts of the Will, that theſe Reverſions do not paſs, 
Two Rules are to be obſerved in the Conſtruction of Wills, 
dt end both of them are in our Favour : One, that an Heir is not 
emu vo be diſinherited but by plain Words; the other, that not on- 
con- h the particular Clauſe is to be conſidered, but every Part of the 
dne. Will together, and if the Words are doubtful, they muſt be 
ano i explained by the Intention, on 
i an WE 


"I" Lands particularly mentioned, are not above 300 J. a Year, and 
chem i the Reverſion principally in Queſtion, is 1 100 J. a Year, and it 
ennot be imagined, that the Teſtator would particularly de- 
Leibe Lands of 300 J. a Year, and leave thoſe of ſuch a great 
Value to paſs by ſo general a Word, which is rather a Word 

of Courſe, like an &c. and can ſerve only to paſs ſome little 

he A Quantity that belongs to the Lands particularly ſet out, though 
Hu- it ſhould lie out of the three Places, as was adjudged in Sir Tho- 
if be mas Littleton's Caſe, reported in 2 Ventr. 3 51, and in 1 Vern. z. 
a Pro- and 2 Chan, Caſ. 51. by the Name of Mynne verſus Littleton. 
e paid Vynne being ſeized of divers Lands in Fee, in the ſeveral Coun- 
with: dies of G. M. D. within the Dominion of Wales; and having 


Action Hikewiſe divers other Lands in other Counties within the Do- 


and it minion of Wales, made over to him in Mortgage, which were 
urvivs Þ of more Value than the other Lands; he deviſes all his Lands 


nd, on in the Counties of G. M. D. and all his Lands elſewhere, with- 


tha in the Dominion of Wales, to Sir Jobn Mynne, and his Heirs. 
[4 A It 


Tok | | Theſe Reverſions do not paſs by the Word Elſewhere, the 


2 Vern. 2 70, zoa, 
17, 6x, 64, 68, 
675 190, 493, 
501, 626, 659, 
760, 707, 671, 
401, 752. 

1 Pers, 7, 18, 


396, 161, 8. 1 Chan. Caſ. 41, 271, 189, 225, 307, 181. 4 Inſt, 85, 86, 87. Supplem. to Wentw. 310. 2 Chan, 


Caſe 186. 
In Court 
Lord Chan- 
_ cellor. 
Lord Chief 
Juſtice Ray- 
mond. 
Lord Chief 
Baron Rey- 
. 
Mr. Juſtice 


Price. 
Ant. Caſ. 175. 


6 Co. 39. 4. 
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tion the Defendant puts upon it. 


11 


It was adjudged, that the mortgaged Lands did not paſs by this 
Deviſe, for he could not be thought to mean to comprehend 
Lands of ſo much Value under the Word Elſewbere, which i; 
like an &c. and comes in Currente Calamo; ſo if he had ſtopped 
at the Word Elſewhere, it could not be ſuppoſed he defigned to 


paſs theſe Reverſions, 


But the Words, Not formerly ſettled, which follow, explain 
his Meaning, and ſhew he deſigned theſe Reverſions ſhould not 
paſs, for then he would have uſed the Words, Not diſpoſed of, 


which he mentions after, and to ſay, that he only meant, that 


the Eſtates limited by the Settlements ſhould not paſs, is to ſay, 
he put in the Words for no Purpoſe, for thoſe Eſtates could 
not paſs, if the Words were left out; and I can find no Dif- 
ference between the Words, Lands not formerly ſettled, and the 


Words, Not formerly comprized in any Settlement: So that thi 


Clauſe conſidered by itſelf, will not : ſupport the Conftruc. 


But our Conſtruction is ſtrongly confirmed by the other 


Clauſes of the Will. The Deviſe is, firit, to Truſtees for: 
hundred Years, in Aid of his perſonal Eſtate, to pay his Debt, 


and then to Sir ohn and his Heirs ; but theſe Reverſions ar: 
not proper for Payment of Debts, and no Lands come to di 
Jobn, but thoſe which firſt veſted in the Truſtees. It is ab- 


ſurd to think theſe Reverſions paſs to the Truſtees, as a Fund 


for the Payment of his Debts, the Fund is very ſufficient with- 
out them; and if it was not, theſe Reverſions would be uſc- 
leſs, for the Money is to be raiſed out of the annual Rents and 
Profits, and Sir William might have barred the Reverſion df 
the Lands ſettled on him, becauſe. he had an intermediate Ef- 
tate Tail in him, (though he could not bar his eldeſt Son,) and 
if his Lady had a Son, the Reverſion would be of no Value, the 
Daughters too had only 400 J. provided for them by the St. 


| tlement, and the Teſtator, on the Marriage of the Defendant, 


had ſettled Lands of 1600 /. a Year on him. 
His Intention further appears from that Clauſe of the Wil, 


by which he deviſes ſome ſmall Portion of Lands, as Bury Pei, i 
and Cony Hills, to Sir William Cheſter in Fee, which come t 
the Plaintiffs by Deſcent ; and no Reaſon can be given, wiy Þ 

he ſhould deviſe theſe Lands to Sir William, but that they might Þ 

go with the Manfion Houſe, Cony Hills lying contiguous to i 

and the Park; and a Water-Houſe being built on Bury Pac, 
to ſupply the Houſe, (which lay very dry) with Water; a 
if his Intention was to unite theſe Eſtates, it is plaln he did nd 


deſign to deviſe the Reverſions from his Daughters. 
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ſtrong Authority for us. Hyley had Iſſue William his eldeſt Son, 
vho had Iſſue, Peter, Charles and Fohn, he deviſed 10000. to his 
deldeſt Son, and ſeveral Parcel of Lands to others; then he gave to 
Peter, Lands in Tail Male, to Jobn a Manſion Houſe, in Tail 


Male, and in like Manner another Houſe to Charles; And all 
© the reſt, and remaining Part of his Eſtate, he deviſed to his three 
E Grand-ſons, equally to be divided amongſt them, that only ex- 


. 
3 


© cepted, which he had given to Peter, Charles and John, and 


to the Heirs of their Bodies, whom he made Executors; then he 
deviſed, if either of his ſaid Executors died without Iſſue, the 
part of him ſo dying, to the Survivor, and Survivors, equally 
to be divided. John died without Iſſue, and the Queſtion was, 


2 


E Whether the Reverſion of his Houſe ſhould be divided amongſt 


his ſurviving Brothers or deſcend to the Heir, and it was ad- 


judged, that the Exception in the Will did comprehend the 


. 


* 
ib 


E Reverſion in Fee, and that it did not paſs, but that without 


E ſuch an Exception it had paſſed, In that Caſe the Words are 
very ſtrong; All the reſt, and remaining Part of bis Eſtate ; 
and ſeveral Eſtates being carved out of the Lands, the Rever- 
| fon might be ſaid, an Eſtate Not before given. 


[ The Caſe of Willows and Lydcot, 3 Mod. 229, Carthew, 50% 


2 Ventr. 250, is very different from ours. William Shelton ſeized 


in Fee of the Meſſuage in Queſtion, and of divers other Meſ- 


© ſuages in the Pariſh of St. Martin's, and other Pariſhes, made 
bis Will, and thereby deviſed his Houſes in the other Pariſhes, 
to divers charitable Uſes, and then deviſed to Harris and Mary 
bis Wife, the Meſſuage in Queſtion, for their Lives, and in the 
following Clauſe, the better to enable his Wife to pay his Le- 
gacies, he deviſed all his Meſſuages, Lands, Tenements, and 
E Hereditaments whatſoever within the Kingdom of England, 
not above diſpoſed of, to have and to hold, to her and her Aſſigns 


for ever, and made her Executrix, and Judgment was given in 


B. R. that the Reverſion did not paſs, but was unanimouſly re- 
verſed in the Exchequer Chamber, becauſe there were Words 
in the Deviſe to the Teſtator's Wife, that would carry the Re- 
verſion of this Houſe, as an Hereditament not diſpoſed of, there 


the Words were, Not above diſpoſed of; tho' the Houſe was 
ſettled, it was not diſpoſed of, here the Words are, Not before 


| ſettled. 


And tho' the Caſe of Sir Litton Strode verſus Lady Ruſſel, 
2 Vern, 621, ſeems to be againſt us, yet, when the Reaſons of 
that Caſe are conſidered, it makes greatly for us. Sir William 
Litton, by Virtue of ſeveral Settlements, being Tenant in Tail 
ter Poſſibility of Iſſue extinct of ſome Lands, Remainder in 
Fee to Truſtees, in Truſt, for him and his Heirs, and as to ſome 
ether Lands, being Tenant for Life, Remainder to his firſt, and 
every other Son in Tail Male, Remainder to Truſtces in Fee, 


As to the Words, the Caſe of Hyley and Hyley, 3 Mod. 228. is a 


Ney 13, Steck« 
weed verſus 
Sean, 


The Teſtator 


gave to A Lands, - 


to B a Houſe, 
and to C a Houſe 
in Tail Male, 

and, ali the reft 
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Houſes deviſed 

to A, B, and C, 
but this Caſe is 
denied to be Law. 


By a Deviſe of all 


my Meſſuages, : 


Lands, Tenements 
and Heredita- 

ments whatſoever 
nt above diſpoſed 
of, the Reverſion 
of a Houſe de- 


viſed before for | | 


Life will paſs, 
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all my Lands,Te- 
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of Settlement, the 
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in Truſt, for the right Heirs of B, whoſe Heir he was, and " 


to other Lands, being Tenant in Tail, Remainder to the right 


Heirs of his Father; - Value of which Lands was about 
30004, a Year, and being alſo ſeized of Lands of his own Pur. 
chaſe, both Freehold and Copyhold, of about 600 J. a Year, and 
poſſeſſed of a great perſonal Eſtate, made his Will, and after , 
Deviſe of Part to his Wife for Life, and other Legacies, deviſe 
to his Nephew all his other Lands, Tenements, and Hereditz. 
ments, out of Settlement, provided, he took upon him the Sur. 
name of Litton, and ſubject to raiſe 4000/7. in Caſe the Teſtator 
left a Daughter: It was adjudged, that by the Words, Out if 


Settlement, the whole Family Eſtate was well deviſed ; there al 


the Eſtates Tail ended in Sir William Litton the Teſtator, but 
here, there are ſeveral Eſtates Tail, intermediate to theſe Re. 
verſions, after the Death of Sir John Cheſter and it appeared 
plainly that he intended Sir Litton Strode ſhould have the whole 


 Effate : The Deviſe to him is, on Condition, he took upon him 


the Name of Litton; fo it could not be ſuppoſed, that he de. 
ſigned the greateſt Part of the Eſtate ſhould go from him, nd 
if he had a Daughter, he charges the Eſtate with 4000 J. for her 
who would have been his Heir. And this Charge plainly 
ſhewed he did not deſign ſhe ſhould have the Eſtate. There no 


| Lands of leſs Value were before particularly named, and he d. 


viſed, in the former Part of his Will, to his Wife, Part of th 


| ſettled Lands by Name, which ſhewed, he thought he had: 


Power to deviſe them ; and it is faid in that Caſe, if the Re- 


verſions deſcended, ſome of them would go to the Teftator; 


Siſter of the half Blood, whom he could not be ſuppoſed fo 


much to favour, as his Nephew of the whole Blood, whom be 

deſigned to keep up his Name. In our Caſe it plainly appem 

by other Parts of the Will, that he intended: theſe Reverſion 

| ſhould deſcend, and there are no Words to ſhew his Intention 
. Q Q0o . e 


The Plaintiffs are the fix Daughters, and Heirs at Law of the 
eldeſt Son of the Teſtator, and have but 700 J. apiece out of a 


Eſtate near 40001, a Year, and it is proper to conſider the Cir 


cumſtances of the Family, for the Queſtion is not, Whethe! 
theſe Reverſions can poſſibly paſs by the Words, but whether, 
after a View of all Circumſtances, we can ſuppoſe that the Te- 


ſtator intended to giye them away from the eldeſt Branch of the 


Family. 


The Deviſe is not of all his Lands, which would have ben 
ſtrong Words againſt us, but in three particular Pariſhes, and 
he would not have uſed theſe Words, if he had deſigned to pab 
all his Lands, and Part only of the ſettled Lands lie in thek 


Then 


three Places. 
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by Then the Deviſe of theſe Reverſions muſt be by the Word 
in Elſewhere, but that Word, though it is not always rejected, 
n et it often is, and if we can ſhew, the Teſtator meant ſome- 
nd thing elſe by it, the Reverſions ſhall not paſs. Mr. Vernon ſays, 
N the Reaſon of the Decree, in Vinne and Littleton's Caſe was, 
fed becauſe Lands of greater Value could not paſs by the Word E/ſe- 
* where, and in the Caſe of Green verſus Armſleed, Hob. 65, the 
r. Uſe of the Word is ſhewn, and that it is often put in, for Fear 
"tor the particular Deſcription ſhould not be ſatisfactory and full. 

4 | It is plain from the next Words, Not by him formerly ſettled, 
bu that he did not deſign to diſturb the Uſes of the Settlements, 
Re. part of the {ſettled Lands lay in L:cklefon, one of the Places 
ares particularly named, and theſe Words ſhew a Recollection in the 
hoe Teſtator, and a Deſign, that they ſnould not paſs, for unleſs by 
hin WW theſe Words he deſigned to exclude the Lands, they can have 


. no Meaning put on them, the Eſtates that were ſettled he could 
ini {WW not paſs, fo unleſs they exclude the Reverſions, they are vain, 
her and nugatory. The Word, Settlement, has two Senſes ; ſtrict 
her, WM 


ain E Scttlement, over which the Party has no Power, and a Settle- 
tem ment in Fee, or Tail, over which he has; and the Word ſet- 


led, in this Caſe, muſt be taken in that Senſe that will favour 


77 the Heir, ſo theſe Reverſions may be ſaid to be ſettled, though 
bad: the Teſtator had a Power over them, and if he had been aſked 
e Re. the Queſtion, he would have faid the whole Inheritance was 
or; ſettled, for theſe Reverſions were not left in him, but the whole 
ſod h Eſtate was granted to Truſtees. In the Caſe of Sir Litton 
om e Strode verſus Lady Ryfſel, the Teſtator had no Son, and he was 


making an Heir in his Room, ſo the Deviſee being Hæres factus, 


Lows was intitled to all the Priviledges and Advantages of an Heir at 


ention WE , +" 
| he could, it was reaſonable to decree him the Reverſions, if the 

could poſſibly paſs by the Words. In the Caſe of Willous and 
LTyacot, the Deviſe was not of all his Lands in three particular 
Places, and elſewhere, but of all his Lands, &c. ſo there was no 


; of te Reaſon to except one Eſtate more than another. The Caſe of 


t ofa Hey and Hyley, is an Authority in Point for us, and the Words 
ne Ci- ¶ of that Deviſe were ſtronger againſt the Heir than of this. The 
g wi Words, All the reſt and remaining Part of my Eſtate, would cer- 
hethet, i" 


we aainly comprehend the Reverſion, That only excepted which he 
the le- 


a of tit Bodies, why he had not given them the Reverſions in Fee. 


Here the Teſtator deviſes the 8 of his Houſe at Chig- 


ve been Ley, to the Defendant for Life, and after his Deceaſe to his Son, 


zes, and but the Furniture of his Houſe at Lichleſton, and the Water- 


I to pak © houſe, to his Son William, and his Heirs, to make the Houſe 


in thek commodious to them, which plainly ſhews he had a reſpe& to 


- The 7 the Settlements he had made, and that he deſigned theſe ſhould 
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Law); and ſince his Intention plainly appeared to give him all 


bad given to Peter, Charles, and John, and the Heirs of their 
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go, as the Reverſions ſtood limited. I own, the general Words 
of the Will may carry the Reverſions, but the Queſtion: is, 
whether the Intention of the Teſtator does not appear to the 
contrary. og 7 | 


Mr. Serjeant Eyre. 

Lickleflon Park, which was in Settlement lies in one of the 
three Places mentioned, and the Words, not formerly ſettled 
were put in, to diſtinguiſh the Lands ſettled, from thoſe that 
were not ſettled, and the greateſt Part of the Lands in Settle. 
ment are not mentioned by the Teſtator, becauſe he did not 
deſign to paſs them, and theſe Reverſions may be ſaid to he 
ſettled, becauſe they go according to the Settlements, and are 
influenced by them, and liable to be defeated by the Tenant 
in Tail. By a Deviſe of all my Lands, Leaſes and Mortgage, 
will not paſs, and if the Court makes this Diſtinction, where 
the Teſtator has made none, how much more will it take no- 
tice of what the Teſtator himſelf has taken Care to diſtingui, 
In the Caſe of Hyley and Hyley, the Reverſion did not paſs: 
The Words, Not formerly ſettled, are as much an Exception, a 
the Words, That only excepted, for no certain Words are neceſ. 
fary to make an Exception, and no Senſe can be made of the 
Words, but by way of Exception. 


Mr. Peere Williams. 


An Exception, is to exclude what would otherwiſe be com- 
prehended, but if the Words, not formerly ſettled, were left out, 
the Eſtates ſettled would not, paſs, therefore the Words mult be 
put in, to exclude the Reverſions. By the Words, Former) 
ſettled, the Reverſions would paſs, and it is Nonſenſe to lay, 
not formerly ſettled, and formerly ſettled have the ſame Mean- 
ing; and the Counſel for the Defendant can quote no Cate, 
where, by a Deviſe of all my Lands not by me formerly ſettled, if 
an Eſtate Tail ſtood out in a third Perſon, the Reverſion paſſed: 
The Teſtator is not ſuppoſed to be at the Trouble to deviſe 
what is of no Value, and what can be fo ſoon deſtroyed by the 


Tenant in Tail. By this Deviſe, he gives the Lands, the Thing 
he had not ſettled ; he does not fay the Eſtates, or ſo much of 
them as he had not ſettled. The Word Elſewhere, might be 
put in by the Scrivener, but the ſubſequent Words muſt be in- 
ſerted by the expreſs Direction of the Teſtator, and doubtful 
Words are to have the moſt kind Conſtruction put on them in 
Favour of the Heir, for which Reaſon, I give all to my Mother, 
was adjudged a Deviſe only of the perſonal Eſtate, 1 Lev. 130. 


Mr. Attorney General for the Defendant. 


In 1716, Sir Wilam Cheſter was married, and in 1725, Sir 
John Chefter made his Will, and though Sir William had ſeve 
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dal Children, he had no Son, but - his Brother the Defendant 


| had, and we have proved the Father had a great Regard for 


| him, that there had: been a Miſunderſtanding between him and 
| his Son William, and that he — to leave the 1 all 
tau: was in his Power. 


I ſhall firſt conſider the Manieg of the Word E] 3 and 
dere is no Weight in their Objections on this Head. Though 
the Teſtator had Lands in Poſſeſſion in the three Places he has 


mentioned, and Part of the ſettled Lands lay in one of them, 


yet he had no Lands in Poſſeſſion elſewhere. The Word Elſe- 


; © where is the largeſt and moſt comprehenſive the Teſtator could 


make uſe of, and ſignifies as much as if he had ſaid, all myLands 
| whatſoever and whereſoever, and though he firſt ſays, all his 
| Lands i in Lickleſton, Marſton, and Milbrook, and elſewhere, as 
he ends with general Words, the Deviſe is as full as if the par- 
ticular Places were not mentioned ; if, and elſewhere were out, 
ſo much of the Reverſion would paſs as lie in the three Pariſhes, 


by the Words All my Meſſuages, Lands, Tenements, and Heredi- 
8 taments, and by the Words And elſewhere, all his Reverſions 


E whatſoever are deviſed. The Foundation of the Decree in Sir 
| Thomas Littleton's Caſe was, that the Lands out of A, B, and 


© C, would not paſs by the Word Elſewhere, becauſe they were 
| Mortgages, which would not have paſſed though they had lain 


| even in A, B, and C, fora Mortgage is an Eſtate of a different 
| Nature, but Sir Jobn had no other Lands to anſwer this Word 


E ſewhere, but theſe Reverſions, and therefore they muſt paſs 
; * it. 


The next Words to be 8 are Not formerly fattled, 
| which it is ſaid, exclude all Lands comprized in any Deed of 
© Settlement made by Sir John Cheſter, theſe Reverſions were not 


Ky ſettled, the ſame Lands may be conſidered as ſettled, and 


| as not ſettled. If one conveys to A for Life, Remainder to B 
in Tail, Remainder to himſelf i in Fee, the Eſtates for Life, and 


| in Tail, may be ſaid to be ſettled ; but the Remainder in Fee 


IS an Eſtate not ſettled, for it is not a new Eſtate created by the 


| | Sttlement, but Part of the antient Eſtate left 3 in him. 


Theſe Words are idle and nugatory, if they are not pu in, 


to exclude what was in his Power; for what was ſettled out 
W of his Power, would not pals if they had been left out. 


This is no Objection in the Explanation of a Will, they ſhew 
| the Teſtator's Intention, not to break in upon any former 


: Fen he had made, and are like thoſe Clauſes in a Will, 


1 Sir 


ſeve- 
| 


where the Teſtator 8 a Jointure, or a former Settlement; 


5 which ſhew his Intention to do Juſtice, and that every Thing 


ſhould remain as it was ſettled : So it is uſual, in a Will, to de- 
viſe expreſly the perſonal. Eſtate for Payment of Debts ; and 


vet 
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yet ſuch a Clauſe is idle, for the Eſtate is” anſwerable, though 


— 


it was left out: And this Objection was made in the Caſe of 
Sir Litton Strode, and Lady Ruſſel, and had the fame Anſwer 


given to it. | 


That Caſe is an Authority in Point for us, and if there is any 
Difference between the two Caſes, it is in our Favour. There 
the Words were, Out of Settlement, here, Not formerly ſettled; 
in that Caſe, they ſay, the Words are Part of the deviſing 
Clauſe, but here they come in by way of Exception, but there are 
not expreſs Words of Exception in either Caſe, but of Qualif. 
cation and Reſtriction ; there Settlement might be ſaid to mean 
the Deed, which in common Speech is called the Settlement; 
ſo the Words might be ſaid to be the fame, as Lands not com- 
prized in any Deed of Settlement; here the Words muſt be ap- 
plied to the Eſtates ſettled, and though the Reverſions in that 
Caſe might be ſaid to be comprized in the Deed, they cannot 
in this Caſe be ſaid to be Eſtates ſettled, it is ſaid that the 


| Words are general in that Caſe, but that in this, there are fi, 


A having a Man- 
nor and other 

Lands in B, de- 
viſes the Mannor 
toC for ſix Vears, 
and Part of the 
other Lands to D 
in Fee, and then 
deviſes, the reſt 

of bis Lands in B 
or elſewwbere to E, 
by this Deviſe, 
the Reverſion of 
the Mannorpaſſes 


to E. 


particular Words, and then come ſweeping Words; but in that 
Caſe, all the Words might have been ſatisfied with the Land 
in Poſſefſion, but in ours, Elſewhere has nothing to anſwer it 
but the Reverſions, and though there the Teſtator had no Sa, 
but here Sir William Cheſter had ſeveral Children, and his Wik 
was a breeding Woman, yet there was a Poſſibility that Sir Vi. 
ham Litton might have a Son, and Sir William Cheſter had no 
Son, though he had been married nine Years, ſo it was natun 


for the Father to take Care that theſe Reverſions ſhould go to 


the Heir Male: Here Sir 7ohn Cheſter diſpoſes of the Rever- 
ſions, not to an Heir, he was' inſtituting, but to his ſecond Son, 
who was his Heir Male, and was to ſupport the Name and 


Honour of the Family. 


In the Caſe of Hyley and Hyley, the Teſtator deviſed Al! the 


- reſt, and remaining Part of his Eſtate, which comprehend his 


whole Intereſt, and the Exception extends only to Part of hi 
Intereſt, to the Eſtates given to Peter, Charles and John, and 
to the Heirs of their Bodies; ſo the Judgment in that Caſe 
ſeems to be very particular: And in the next Caſe, of Yillw 
and Lydcof, the fame Judges were of the fame Opinion, but 
their Judgment was reverſed in the Exchequer Chamber, by 
eight Judges. And in Alleyn 28, Wheeler verſus Waldron, A 
having a Mannor and other Lands in Somerſetſhire, deviſed the 
Mannor to B for fix Years, and Part of the other Lands to ( 
in Fee, and the Reft of his Lands in Somerſetſhire, or elſewhere, 
he gave to his Brother, it was adjudged, that the Reverſion of 
the Mannor paſſed as well as the Lands not before deviſed. 


As in Willows and Lydcot's Caſe, the Words, Not above diſpiſed 


of, are tantamount to Not by me formerly ſettled ; fo the 
ſame Words, are afterwards made uſe of in this Will, and By 
P Plaintitls 


E 
Vill. 


| Plaintiffs muſt admit that they are vain, for the general Words 
| would not have defeated any Deviſe in the former Part of the 
| Will, though thoſe Words had been omitted, 
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Their next Argument is drawn from the Purpoſe for which 


| theſe Lands were given, to apply the annual Rents and Profits, 
in Aid of his perſonal Eſtate for Payment of his Debts: The 
Teſtator deſigned this as a general comprehenſive Clauſe, and 
the Lands in Poſſeſſion, as an immediate Fund, the others as 
| they droped in; and though ſuch Reverſions are not Aſſets to 
charge the Heir on a falſe Plea, they are Aſſets, cum acciderunt, 
but the Payment of his Debts was not the only Motive of the 
E Deviſe. He had two Inducements to pay his Debts, and to 


paſs them with that Charge to the Defendant and his Heirs, 


who was to keep up the Honour and Name of his Family; 
and the one was as prevailing upon him as the other, ſo both 
bis Deſigns ought to be taken into Conſideration, and the Na- 
ture of the Truſt, will not alter the legal Eſtate that paſſes by 
the Words. In the Caſe of Willous and Lydcot, the Deviſe is 
introduced with theſe Words, The better to enable my Wife 
to pay my Legacies, and the Verdict found, that the Lands, 
without the Reverſion, were ſufficient for that Purpoſe, yet it 
E was adjudged that this would not alter the Conſtruction of the 
| Deviſe, but that the Words ſhould be taken in their full Senſe, 


F The Teſtator had it not in his View to deviſe Bury Choſe, as 
um Eaſement and Convenience to the Eſtate, for he has not 
E deviſed it in the ſame Manner the Lands are ſettled, but to Sir 
E Wilkam and his Heirs, ſo that he might have diſpoſed of it as 
be pleaſed. „„ 5 


The Daughters complain they have but 4000 J. among them: 
The Mother's Portion was but 3000 J, which, in Marriage Set- 
| tlements, is the uſual Proviſion for Daughters, and they have an 
Eſtate in Fee of 200 /, a Year by Deſcent, which was the Rea- 
| ſon perhaps, why the Teſtator did not increaſe their Portions ; 
| but whether they are large or ſmall, the Words muſt be conſi- 
dered according to their legal Conſtruction ; and fince they have 
| taken Notice of the Circumſtances of the Family, we muſt re- 


mind them, that by the Settlement made on the Defendant, he 


has no Power to make a Jointure on a ſecond Wife, or to 
| provide for the Children of the Marriage; fo that if theſe Re- 
| verſions do not paſs by the Will, if Sir John ſhould die with- 
| out Ifſue by his firſt Wife, though he left a Son by a ſecond 
Wife, to whom the Honour would deſcend, both the Eſtates 
Would go to the Daughters, which we can hardly ſuppoſe the 


Teſtator intended. 


There is no Difference, hether the Reverſion depends on an 


5 345 | 


Eſtate Tail in the Teſtator, or in a third Perſon; in the Caſe 
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of Sir William'Litton; if head: a Son, the Eſtate Tail would 


7 


have been in him, and if he had afterwards died, that would not 
have altered the Conſtruction of the DeviſQ. 


By a Deviſe of all 
my Landi in tbe 
nties of G, M, 
D, and elſerubere, 
Mortgages lying 
out of thoſe 
Counties will not 


Mr. Solicitor General. 


If the Teſtator had reſted at Al my Meſſuages, Lands, J.. 
nements, aad Hereditaments, thoſe Words would have carried 
the Reverſions, but In Lickleſton, Marſton, and Milbro, 
were added, they fay, to reſtrain them, And elſewhere can 
extend, only to any little Parcel of Lands that. lie out of 
thoſe Places, the Teſtator could not. have uſed more compre. 
henſive Words; And elſewhere, will take in all his Lands out 
of thoſe three Places, and they cannot ſhew an Authority, where 
the Court has reſtrained the Senſe of that Word. In Sir Vi. 
liam Littleton's Caſe, the other Lands were Mortgages, and re- 
deemable too at the Time of the Deviſe; and the Teſtator had 
other Lands that lay out of the three Counties to ſatisfy the 
Words; ſo that by the Deviſe of all his Lands, the Teſtator 


could not be ſuppoſed to deſign to paſs theſe Mortgages, which 


indeed were the Lands of the Mortgagor, and only the perſonal 


Eſtate of the Mortgagee ; and the Lands were charged with a 
Annuity of 80 J. a Year, which was not a proper Charge on 


Mortgage, which might be redeemed the next Day, and he hal 


expreſly deviſed the Reſidue of his perſonal Eſtate, ſo the Mon- 


gages were decreed to belong to the reſiduary Legatee. That 


aſe therefore is no Authority, to reſtrain the Senſe of the Word 


Elſewhere : But to ſhew that the Court either rejected, or re- 
ſtrained the Senſe of it, they have quoted the Caſe of Green and 


Armſteed, though the Words were general, they reſtrained them 


indeed from taking in what the Teſtator had before deviſed, 


but can they produce any Caſe where the Court were of Opi- 


nion, that what the Party had not before diſpoſed of, would not 


paſs by thoſe Words. So, according to the Rule they have lad 


down, the Heirs at Law are diſinherited by Expreſs Words, and 


by a different Conſtruction, another Rule relating to Will 


would be broke, that no Word is to be rejected, that can hare 


a reaſonable Meaning put on it. 


Not formerly ſettled, the Teſtator could not uſe plainer Words 
to expreſs his Intention to diſpoſe of every Thing in his Power; 
but they ſay, every Thing comprized in the Settlement, is ſet- 
tled. Where an Eſtate for Life, or in Tail of Lands is limitted, 
they are ſettled Lands, but the Reverſion in Fee is not ſettled: 


So fince the Words, All my Meſſuages, &c. take in theſe Re- 


verſions, in conſidering how theſe Words are qualified, it is ne- 
ceſſary to ſee, if theſe Reverſions were formerly ſettled, and in 
common Underſtanding, they were not; for when People ſpeak 
of Settlements, they do not mean, what they have ſettled on 
themſelves, but what they have ſettled out of their Poet, © 
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their Wife, or Children, or others: And this further appears, 
the Words that follow, Or hereby otherwiſe diſpoſed of, ſet- 
114 and diſpoſed of, are ſynonimous Terms, and ſhew his Inten- 
tion, not to diſturb former Diſpoſitions, but to give to his Son, 
by this general Deviſe, what he had not before diſpoſed of by 
gettlement, or Will: They fav, in our Senſe, the Words are nu- 
gatory, in theirs reſtrictive, but Wills are not to be conſidered 
in that ſtrict Manner; many Words are inſerted, not out of Ne- 
ceſlity, but Caution, they ſhew his Care to confirm whatever he 
had before ſettled, though there ſhould be any Defect in the 
Conveyance, and to give away whatever he could, conſiſtent 
with his former Settlements or Diſpoſitions by that Will: But 


in the Caſe of Sir Litton Stroge verſus Lady Ruſſel, the fame Ob- 


jection was made to the Words, Out of Settlement, and over- 
ruled ; and they have endeavoured to diſtinguiſh that Cate from 
ours, becauſe the Decree was affirmed in the Houſe of Lords. 
In that Caſe Lord Trevor ſaid, the Words, Out of Settlement, 
were the ſame, as Not before ſettled, and when Sir William Lit- 
ton made his Will, he had a Proſpect of a Son, for he made a 
Proviſion for her, in Caſe he ſhould have a Daughter; but they 
fay; the Charge on the Eſtate for her, ſhewed he deſigned the 
Reverſions for his Nephew :- In, that Cafe, Lands of 600 J. a. 
Year paſſed without Queſtion, which would have anſwered the 
Charge, tho' the Reverſions were not deviſed; but the Daugh- 
ters in this Caſe have 4000 J. provided for them by the Settle- 
ment, which ſhews the Parties to it, at that Time, did not de- 


9992 Wer 47 = ans ths, — 8 


fign they ſhould havethe Eſtate, and the ſame Diſpoſition might 


continue in Sir John Cheſter, when he made his Will, and in- 
duce him to deviſe the Reverſions. In the Caſe of Gook verſus 
Garrard, 1 Lev. 212, 1 Saund. 180. 2 Kebl. 206, 207, 224. 
Keep ſeized of Spain's Hall, ſettles Part thereof on his Daughter 


tor Life, and after he deviſes the Houſe to his Wife for a Year 


after his Death, and then deviſes, All his Lands not ſettled, or 
deviſed to Thomas Keep, Habendum to him and his Heirs. It 
was adjudged, that although the Deviſe is of the Lands not 


ſettled or deviſed, and not of the Eſtate not ſettled or deviſ- 


ed, that the Reverſion would paſs, although the Land itſelf 


was ſettled, and deviſed before, and that the Words were to 


be pnderſtood of the Reſidue of the Eſtate. There the Ob- 
jection might be made, Shall the Words, Not deviſed or ſettled, 
and Deviſed or ſettled, which are direct contrary, mean the 
fame Thing, but the fame Lands are both ſettled, and un- 
ſettled, 3 8 


It is objected, that theſe Reverſions ſhall not paſs, becauſe 
they are an improper Fund for the Payment of Debts. 1 Leon. 
180. Cyo. El. 524. (54) Moor 341. Caf. 463, Townſend and 
Male is an Authority to the Contrary. A Man ſeized of Lands 
; 2 A | in 
an Eſtate for Life, deviſes, that his Executors ſhou!d have all his Lands, for ten Years, to perſorm 


the Profits thereof, and that after the ten Years, his Exgcutcrs ſhould tcl) them for the Payment 
this Deyiſe the Lands in Reverſion paſs, | | 


A ſeized of 

Spain's Hall, ſet- 
tles Part thereof 
B for Life, and 
deviſes the Houſe 
to E, for a Year 
after his Death, 
and then deviſes 
all bis Lands not 
ſettled or deviſed, 
by theſe Words, 
the Reverſion of 


Spain's Hall 


paſſes. 


34H. 6. 6. 2 Au- 
derf. 59. Oven 
155. vor 341 
Caſ. 463. © Wag 
El. 159, (49.) 


A ſeized of Lands 
in Poſſeſſion, and 
in Reverſion upon 
his WII, With 
of hie Debts ; by 
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in Poſſeſſion, and of other Lands in Reverſion, upon an Eſtate 
for Life, deviſes, that his Executors ſhould have all his Lang, 
free and cuſtomary in D for ten Years, to perform his Wil, 
and the Will of his Father, with the Profits thereof, and that 


after the ten Years, his Executors, or any of them, ſhould {1 


them for the Payment of his Debts, he dies, the ten Years ex- 
pire, the Tenant for Life dies, and the Executors fell the Lands, 
and it was objected, that the Reverſion of the Eftate for Life 


paſſed not, becauſe he had other Lands there to ſatisfy the 
Words, and it was not his Intent to paſs it, becauſe there were 
not any Profits to be taken thereby, but the Court reſolved to 


the contrary, And it is in our Caſe eſpecially a proper Fund, 


where the Reverſions are deviſed over. 


Their Argument fails, as to the Water-houſe, and Cony hills, 
unleſs they can make out, that Sir Fohn Cheſter deſigned to 
unite them to the Lands he had ſettled on Sir Villiam Cheſter, 
but if he had, he would have followed the Limitations in the 
Settlement, and not left them in the Power of Sir Villiam to 
diſpoſe of. And if he had the ſame Intention as to the Goods, 
he would have deviſed them in the Nature of Heir Looms, but 
by this Deviſe they abſolutely veſted in Sir William. 


Mr. Lutwych. 
It is an odd Objection, that Elſewhere is too general a Word, 


eſpecially in a Will, where it is not uſual to name the particular 
Places that Lands lie in, as in a Conveyance, which firſt de- 


{cribes the particular Places, and then makes uſe of general Words 


| beſide; and many Eſtates, of much greater Value than theſe in 
- Queſtion, have paſſed by ſuch a Word in Wills; they have 


talked, that it takes in a few ſtragling Parcels only, but they 
have not told us, what they are, and if there was any Colour for 


it, they ſhould have ſet out ſuch a Caſe by their Bill, and if the 
Reverſions in the Places that are named paſs, why ſhould not 
thoſe that lie out of them paſs too? He named the three Places 


particularly, becauſe all his Lands in Poſſeſſion lay in them, 


which at that Time were of moſt Value, becauſe the Rever- 
ſions might never fall in, which he therefore leaves to paſs by 
the general Words, fo that though the Reverſion that is now 
fallen in, is 1 100. a Year, yet it was to come into Poſſeſſion 
after an Eſtate Tail, which anſwers their Objection to the dit- 
ferent Value of the Lands, and all the other Objections they 


have made, were raiſed in the Caſe of Sir Litton Strode and 
Lady Ruſſel, and anſwered by the Judges. Mr. Vernon faid 


there, as Mr. Williams does here, it is odd that the Words Set- 
led, and Not ſettled, ſhould have the ſame Meaning; and Mr. 


Juſtice Tracy anſwered, that in ſome Senſe, the ſame Lands may 
be ſaid to be in, and out of Settlement, they may be named in 
the Settlement, they may be ſettled to ſome Purpoſes, and yet 


the Reverſion may remain in the Perſon, who made the m. 
| h | ment, 
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went, for it is the ſame Eftate, and if it deſcended to the Heirs 


of the Part of the Mother before the Settlement, it would have 

remained to them after, ſo in this Senſe they are out of Settle- 
ment. It was objected too in that Cafe, what could the Te- 
| ſtator mean by putting in the Words, Out of Settlement, but to 

ſhew that he would not have the Lands that were ſettled paſs. 
| Mr. Juſtice Tracy ſaid, he mentioned the Words Out of Settle- 
| ment, to explain his Meaning to give away all he could diſpoſe 

of, and to ſhew an honeſt Intention, not to deviſe what he had 
| ſettled, and what he had not a Power over. | 


Though the Teſtator created the Term of one hundred Years 
| for the Payment of his Debts, it was alſo in his View, to give 
the Lands to the Defendant ſubject to his Debts, and the Words 
| early Rents and Profits, are of little Uſe, for he in Reverſion 
might compel the Truſtees to mortgage the Term, to pay the 
E Debts off at once. CON | 1 


As to his Intention, we may argue, as the Teſtator has ex- 
preſly deviſed ſome Lands to Sir William and his Heirs, ſo if he 
had deſigned him theſe Reverſions, he would have deviſed them 
© alſo to him; fo, here theſe Reverſions paſs to the Defendant by 
the Words of the Will, and it does not appear to be the Intention 
of the Teſtator to defeat him of them. 


Mr. Fazakerly. 


The Words are comprehenſive enough to take in theſe Re- 
verſions, All my Weſſuages, &c. in Licklefton, &c. and elſe- 
here, and they muſt ſhew how the following Words reſtrain 
them, Not formerly ſettled, do not confine them, for theſe Rever- 
ſions were Hereditaments not formerly ſettled, and though Part 
of a Man's Intereſt in Lands is ſettled, it does not follow from 
E thence, that what is not ſettled, ſhall not paſs. 2 Yern, 461, A 
| ſeized in Fee, deviſes Blackacre to B for Life, and to C all his 
Lands not before deviſed to be fold. By this Deviſe, the Judges 
of the Common Pleas certified, that the Reverſion of Blackacre 
was well deviſed, and the ſame Senſe here muſt be put on Not 
© /ttled, as was in that Caſe on Not deviſed. 2 Vern. 560, A de- 
viſed a Farm to B for Life, and after ſome Legacies, deviſes all 
lit other perſonal Eftate, Lands, Tenements and Hereditaments, 
nt before deviſed to C, the Reverſion of the Farm paſſed by the 
general Deviſe to C: Theſe Words, they fay, muſt operate by 
way of Exception; they are put in by way of Caution; when 
a Man makes a Will, he does not look into Deeds, as a Pur- 
chaſer does; ſuppoſe then in a Deed of Settlement there was a 
Power of Revocation, an expreſs Deviſe by Will of what was 
ſettled, would be a Revocation : So theſe Words might be in- 
eerted, to ſhew that he did not deſign to. diſturb: former Settle- 


Why not looking into the Settlements. E/ſewhere muſt be retained, 
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A deviſes Black- 
acre to C, and all 
Lands not before 
deviſed to D, by 
this Deviſe the 
Reverfion of 


Blackacre paſſes 


to D, 
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then the 


ſtood, By the Rents of the Lands in Poſſeſſion. 


it is a plain, intelligible Word, and extends to all Places; and 
why ſhould it be rejected, they have not ſhewn how it can o. 
perate, which is in Effect to reject it, but we have ſhewed the 
Meaning of it, and the Deviſe of Bury Cloſe is an Argument 2. 
gainſt the Plaintiffs, that Sir John Cheſter deſigned nothing ſfiould 

aſs to Sir William, as Heir, for that would have deſcended on 
him, if he had not diſpoſed of it by his Will. 25 


Mr. Juſtice Price. 


I ſhall examine the Import and Signification of the Words of 
this Will. 7 5 


The Deviſe of All his Meſſuages, Lands, &c. plainly carry 
all the Lands the Teſtator had in Poſſeſſion, and Reverſion; fot 
in a Will, a Deviſe of Lands is a Deviſe of the Eſtates the Te. 
Teſtator has in them; ſo by theſe Words, Reverſions paſs, but 
Queſtion is, To what Reverſions the Clauſe extends} 
Tn Lickleſton, &c. and elſewhere. Wills being often made in 
Time of Sickneſs, People are forced to uſe general Words: And 
Elſewhere, is a neceſſary Word in Wills, and fignihes ever 
where; ſo all the Lands paſs, he had not ſettled, then the Que- 
ſtion is, What Lands were ſettled? moſt Part of the Land 
were in ſtrict Settlement, and the Reverſions in himſelf, and it 


is noRepugnancy to ſay, the ſame Lands are ſettled, and are not 


ſettled; the particular Eſtates are ſettled, but not the Reverſions, 


and the Teſtator's Intention is plain to raife his Son John, though 
William had Children, he had no Sons, but John had, and if 


Sir William ſhould have a Boy, he was provided for by the det. 
tlement, he truſts John with the Bulk of the Eſtate, charged 
with Annuities to his Siſters, and therefore we are to take the 
Words in the largeſt Senſe they will bear. When a Man de- 
viſes an Eſtate in Poſſeflion, and Reverſion, for the Payment af 
his Debts by the annual Profits, thoſe Words muſt be under- 
The Word 
All the reſt and Reſidue, &c. not before deviſed, not before ſettle, 


have always been adjudged to take in the Reverſions, and the 


Caſe of Wheeler and Waldron, in Alleyn 28, is a leading Cafe, 
where the Word Elſewhere, carried the Lands the Teſtator had 
every where, I am guided by the Intention of the Teſtator, to 


think theſe Reverſions paſs to the Defendant Sir John. 


Lord Chief Baron Reynolds, 


I am of the ſame Opinion. The Caſe is this, Sir John the 
Grand- father being ſeized in Fee of ſeveral Lands, in 1716, 0 
the Marriage of his Son William, he ſettles the Lands princt- 


_ pally in Queſtion, in ſtrict Settlement, the Reverſion to himſelf 


in Fee. In 1718, on the Marriage of his other Son the De- 
fendant, he ſettles other Lands on him in ſtrict Settlement, the 
Reverſion alſo to himſelf in Fee. In 1725 he makes his * 

R * 2 ; an 
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and after deviſing ſome Lands not comprized in the Settlements, 
he deviſes in the Words in Queſtion. The Plaintiffs are Heirs 
at Law of Sir Villiam, and old Sir John Cheſter, and conſe- 
ently, what is not diſpoſed of by this Will, deſcends to them; 
|= fay they are intitled to the Reverſions on both Settlements, 
becauſe the Words of the Will does not extend to them. It is a 
rexſonable Maxim, that an Heir ſhould not be diſinherited but 
by plain Words, for all comes to him, as Repreſentative of his 
Anceſtor ; and then, if the Words of the Will are ambiguous, 
it is Juſtice he ſhould have it, becauſe there is nothing to diveſt 
it out of him. The Queſtion then is, Whether theſe Words 


are ambiguous? the Plaintiffs ſay, they extend only to the Lands 


E out of Settlement, and that it appears to be the Intention of the 


Teſtator not to deviſe theſe Reverſions, from two Conſide- 
rations, | 


Firſt, Becauſe theſe Lands being given as aFund forPayment 
of Debts, theſe Reverſions, which are diſtant, and defeaſible 


E Intereſts, cannot be within the Intention of the Teſtator ; but 
it ĩs moſt reaſonable to ſuppoſe, that he deſigned all the Lands 
in his Power for a Fund, and they might fall in as one has, 
and be applicable to thoſe Purpoſes, and ſince they might be 
| ſerviceable to his Intention, there is no Reaſon toexclude them. 


Secondly, They ſay, it appears to be his Intention not to give 


| theſe Reverſions to the Defendant, from the Deviſe of the two 
| convenient Pieces of Land to Villiam and his Heirs, but no In- 
| ference can be drawn from thence ; he has not deviſed them in 
| the ſame Channel, the Lands are ſettled, but has put it in the 
Power of William, to defeat his own Sons of them. = 


But they ſay, the very Words have a Reftraint put on them, 
for the Lands formerly ſettled are not to paſs. I beg leave to 
conſider the Word Settlement, where the Owner of the Fee 


| carves ſeveral Eſtates out of the Inheritance, and reſerves the 
Reverſion to himſelt : The Lands in Law are no further ſettled 


than the particular Eſtates; and the Reverſion is looked on as 
Part of his old Dominion, and has all the ſame Incidents, whe- 
ther they are Lands Ex parte materna, or of the Nature of 
Gavelkind, or Borough Engliſb, and in Point of Law, there is 
no Alteration. Theſe Reverſions then are Hereditaments not 
ſettled, and ſo anſwer the very Words, becauſe they are Part 
of his antient Inheritance, and remained in him, and the Caſes 
cited are in Point. That in Alleyn is the Foundation of them 
all, and the Doctrine of that Caſe is carried further in Cook and 
Garrard. Hyley and Hyley is an Interruption to theſe Autho- 
ities, and in Lydcot and Willous the fame Judgment was given 
by the ſame Judges, but reverſed in the Exchequer Chamber, 
and the Reverſal allowed for Law in the Caſe of Hopewell and 
Ackland, 1 Salk.-239. So we may venture to ſay, that Caſe is 


not 
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not Law, being contradicted by later Authorities; ſo, Reverſions 
will paſs. But the Plaintiffs, ſay, if they do paſs, it can only be 
of the Lands that lie in the three Places particularly named. 
Elfeaphere, is a very general Word, and very proper to be made 
uſe of in Wills, becauſe the Teſtator has not Time to look over 
his Writings, and is of a moſt extenfive Signification, and pro. 
per to carry the different Intereſts of the Teſtator, though it 
cannot indeed defeat, or deſtroy what the Teftator evidently in- 
tended to deviſe before, as was adjudged in the Caſe of Greg 
and Armſteed. But it is aſked, why then did the Teſtator men- 
tion theſe particular Places? it is hard to ſay, why he did, but 
it was not to be expected, that he ſhould mention all the ſever; 
Places his Lands lay in; and it is not material what was hi 
Reaſon, becauſe there is nothing to limit the Extent of the o- 
ther Word. And Mr. Lutwyche's is a good Conjecture. And 
the Caſe of Sir Litton Strode, and Lady Ruſſel, which wi 


greatly debated in the Court of Chancery, and the Decree al. 


firmed in the Houſe of Lords, is an additional Weight to the 
other Caſes, for though particular Intereſts in theſe Lands wer 
ſettled, the Reverſions were never ſettled, and ſo are Lands nt 
formerly ſettled, and there. is no reaſonable Difference between 
that Caſe, and ours; though the Expreſſions are different, and 


| though the Law would have implied as much as theſe Word, 
they are explanatory of his Intention, not to innovate, or break 


in upon former Settlements and Deviſes ; and this Objection ws 
made in the Caſe of Sir Litton Stode and Lady Ruſſel, and over- 


ruled. And I ſhould be of this Opinion, if I was not confirmed 
by the Authority of that Caſe, _ 


Lord Chief Juſtice Raymond. 


L agree in Opinion with Mr. Juſtice Price, and my Lan 


Chief Baron, that the Reverſions of the Lands in Licklefton, 


Marſton, and Milbroob, and out of them, paſs; becauſe the 


Words are very full to carry all his Lands in Poſſeſſion and Re- 


verſion ; and an Imagination only to the contrary cannot defeat 
the Senſe of them. The Words All his Meſſuages, Lands, &c. 
will certainly paſs all his Reverſions, then the Queſtion muſt 
be, Whether the Teſtator afterwards confines them to thoſe three 


Places? Elſewhere, is a general, intelligible Word, and it is very 


uſual in Wills to enumerate ſome few Places, where the Lands are 
ſituate, and then to make uſe of general Words, by way ot 


Precaution, becauſe the Teſtator often has not Time to look 


over his Writings, as when he makes a Settlement, and there- 
fore ſince it is a comprehenſive Word, and of a known plain 
Senſe, why ſhould not it have its full Operation? Sir William 
Littleton's Caſe is only, that the Mortgages did not paſs, but 
the Lands the Teſtator had an abſolute Property in, and is not 
an Authority for the Plaintiff, and they have cited no other, 
and why ſhould Elſewhere extend only to little Parcels of Land, 


for 
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ns br it is not taken in its full Senſe, it cannot carry even little 
be if Things lying out of the particular Places, though they are ever ſo 
d, contiguous, and commodious; and there is no Reaſon why 
de oo J. a Year ſhould not paſs by Aud Elſewhere, if the Words 
l legally paſs them. 0 | 
Wer formerly ſettled, it is faid, exclude theſe Reverſions, be- 
i Wau all the Lands in the Settlements were formerly ſettled : 
"N WW Thce Reverſions were not properly ſettled, it is the old Uſe, 
We and in common Parlance thoſe Lands only are faid to be ſettled 
= that are not in the Power of him who made the Settlement; 
nn and this Meaning was put on the Words in the Caſe of Sir Lit- 
en Strode and Lady Ruſſe], In the Caſe of Wheeler and Wal- 
fr aron, the reſt of my Lands was adjudged the fame, as the reſt 
TC of my Eſtate in my Lands, and this is further explained in the 
"= WC: of Coo and Garrard, where the Reverſion paſſed, though 
Ws the Lands were ſettled and deviſed, becauſe that was an Intereſt 
th remained in the Teſtator undiſpoſed of, and this was the Foun- 
2 dation of the Decree in the Caſe of Sir Little Strode, and Lady 
en el. „ 
wy As to the Objection that the Term was given for Payment 
W of Debts, it may be ſaid, that the Teſtator not only deſigned „„ 
Ito pay his Debts, but to give the Eſtate to his Son Jobn and 5 
75 his Heirs, and the Rèverſions might fall into Poſſeſſion. W | 
ned Though the Teſtator gave two ſmall Parcels of Land to his 

don William and his Heirs which lay commodious to the capi- 

nl Meſſuage, yet he has not united the Eſtates, but deviſed 

them ſo, that they might go in a different Manner, 
on 


Pon, Theſe Words are very plain , and the Intention of the Teſ- 
the tator muſt appear very ſtrong to the contrary, to induce a 


Re- Court to go againſt the Authority of the Caſes of Cook and Gar- 

feat I rard, and Sir Litton Strode and Lady Ruſſel. 

lam of the fame Opinions with my Lords, the Judges, and 
every Objection has been fo fully ſtated and anſwered, that if it 

vas not for the ſake of Cuſtom, I ſhould not ſay any Thing. 3 
5 Ithink theſe Reverſions plainly paſs by the Words of the Will. La; vane 
„An Lands, will paſs all the Intereſt the Teſtator has in Free- Ran r 
| hold Lands, whether in Poſſeſſion, or Reverſion ; and where a a n 5 
| particular Eſtate is deviſed by Will, All the reſt of my Lands «2, . allbi 
will carry the Reverſion. I Licklefton, Marſton and Milbrook, Tabs, aud. 
FP 
N rte egg, ether l of, fr the Term of 100 1er in Truſt, to apply the yearly F 5 


12 3 to aid bis perſenal Eſſate in ayment of Debts and Legacies, and when . ld I e—— 
3 ol ſe 4 ſaid Meſſuoga, Laach, Tenement« and Hereditamente to C and bis tein? 72 Derile, the Rowfion 
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adjudged in 


Eſewbere,. is » Sir William Littleton's Caſe, that the Word Elſewhere, would 


very gener 
Word, and very 
proper to be 

made uſe of in a 
Will, and by a 
Deviſe of all my 
Larids in B, and 
elſewhere,all the 
Lands of the Te- 
ſtator paſs, where 
ever ſituated, and 
of whatſoever 

Value. 


The Words, not 
formerly ſettled, 
do not exclude 
the Reverſions of 
the Lands in Set- 
tlement, for they 
are the old Eſtate 
of tbe Teſtator, 
and are not pro- 
perly ſettled, but 
the Heir takes 
them by De- 
ſcent, and not by 
Purchaſe. 


The Ws nt 

ormerly ſettled, 

1 Wille ck 
they have = Q- 

tion, they 

How an honeſt 
Intention in 
the Teſtator, 
to leave every 
Thing as it was 
ſettled before the 
Will, 


Caſe 187; 


At the Rolls. 


not comprehend the Lands in Mortgage, but it would fre. 
Lands, if the Teſtator had any. 2 1 
general Words are reſtrained by the following, Not by me fr. 
merly ſettled; for it is objected; that theſe Reverſions were 2 
merly ſettled by the Deeds of 1716, and 1718. But the men 
ing of the Words is, Not out of my Power; and in a | 
Senſe; they were not ſettled, becauſe the Reverſions in the Te. 
tator were his old Eſtate : If the Lands came by the Mother 
they would deſcend to the Heir a parte maternà, and are ſub- 
je& to the Debts of the Anceſtor, And all my Lands, figni 
fy, all my Eſtate in the Lands; fo not the Lands contained In 
the Settlements, but the Eſtates not in his Power are exclude, 
according to the Authority of the Caſe of Cook and Garry! 
The Words, Not hereby otherwiſe diſpoſed of, are as nugaton, 
as not before ſettled, but they ſhew the Teſtator's Intention 


Then the Queſtion is, If theſe 


that every Ting ſhould remain fixed, and ſettled as it ſtood, he. 
fore the making his Will, and is like thoſe Clauſes in Wik 
which confirm Jointures, and former Settlements, though they 
add no Weight or Authority to them. And the Teſtator d. 
ſigned this Deviſe a beneficial Intereſt for his Son, as well as f 


the Payment of his Debts, The Caſe of Sir Litton Str 
and Lady Ruſſel, is the ſame with this. There is no Different 
between, Out of Settlement, and not before ſettled ; and there i 
no getting over ſo ſolemn and ſettled a Decree; 


Thurſday, June the 4th. 
MOTIONS. 
Mr. Nugent, commonly called Lord Dt 
vin, verſus Daniel Arthur Smyth. 
Cr eagh, verſus Nugent and Smyth. 58 


T ORD Devin entered into a Bond, for the Payment d 
4 400]. to Daniel Arthur Smyth, a Banker at Pari, 


which Smyth aſſigned in Part Satisfaction of a Debt to Cre), 


who reſides in Holland: Creagh put the Bond in Suit, in the 
Name of Smyth, Lord Detvin pleads, Non eſt factum, and 
the Plaintiff obtains a Verdict. Lord Delvuin files a Bill again 


Smyth, ſaggeſting, that Smyth was more indebted to him ad 
Account, than the Money due on the Bond. Smyth takes od 
a Dedimus, and the Plaintiff of Courſe obtains an Injunction. Þ 

. Sometim 


| 


—_————— 
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Vill Sometime after, the Plaintiff procures an Order to amend his 
Uk Bill, and amends the Defendant's Copy, but not the Record, 
l in and lies by for a Twelvemonth, upon which Creagh, brings a 
ould Bill, charging a Colluſion between Lord Delvin and Smyth, 
hold who was only his Truſtee, and that Lord Defvin did not make 
heſe him a Party, though he had Notice of the Aſſignment to him. 
for. That Lord Delvin had been lately at Paris, and deſired Smyth 
for- hot to put in his Anſwer; Lord Deluin by his Anſwer denies 
ean: Colluſion, ſays he does not remember he ſpoke to Smyth, not 
lepy to anſwer, and admits he had Notice of the Aſſignment ; and | 
Tel. Creagh now moved to diſſolve the Injunction, in the Cauſe of { 
ther, Lord Detvin and Smyth. i 
5 Maſter of the Rolls. | 
eln Where a Bill is brought againſt the Ceſtuy que Truſt and 
ded, WW the Truſtee; and the Truſtee will not anſwer, I have often | 
rol, WF known the Injunction diſſolved on the Motion of the Ceſtuy A enters into | j 
07, que Truſt : But this is an extraordinary Caſe to diſſolve the In- 2 hk 
en, junction on the Motion of Ceſtuy que Truſt, who is not a Party fie enges. | 
d be nn the Cauſe. Mr. Nugent enters into a Bond to Daniel Ar- tion tC, a fo. 1 
Wis WF bur Smyth, a Foreigner, out of the Reach of the Court, who 7% noms? i 
h aſſigns it for a valuable Conſideration to Creagh another Fo- in che Na o | 
r & Bs reigner, of which Mr. Nugent had Notice: An Action is 5, nag Venliat | | 
a3 fn WW brought on the Bond, the Obligor pleads Non eft factum, and Prinie, upon I 
tt the Plaintiff obtains a Verdict, and then Mr. Nugent brings a Eil t r 1 
rene Bill againſt Smyth, who was only a nominal Perſon, in Point of ly, aH | 
Kiel Intereſt, but as he had Notice of the Aſſignment, he ought to dimus, obtains fi 
have made Creagh a Party. Mr. Nugent obtained an Order to z — 
ſerve the Attorney at Law with a Subpœna, and the Ceſtuy que S beck 1 
Truſt enters an Appearance for Mr. Smyth, and on taking Saint 4, and B j 
out a Dedimus; the Plaintiff of Courſe obtains an Injunction; e Sl | 
afterwards he procures an Order to amend his Bill, and he f orte . 4 
ſhould have proceeded in his Cauſe with Expedition, but has Egment,ought to 1 
done nothing in it fince July laſt paſt, upon which, Creagh = Pa, and that i 
De. having no other Means to diſſolve this Injunction, kept up by 53 5 I 
| the Default of his Truſtee, brought his Bill. Mr. Nugeit ſays, Wer, 3nd moved | 
: | that Creagh ſhould have taken Care to have got in the Anſwer Injuntion, — 1 
of Mr. Smyth, his Truſtee; But there was, no Underſtanding be- ee 3, 


FF tween them, and he could not force him, and he is in Colluſion ich ihe Court 
| with Mr, Nugent: And whereas Creagh charges him with having giving Security ö 
ſpoke to Smith not to anſwer, he denies it faintly, he does not Bill of A, if he : 
remember he did, and the Delays in this Cauſe are juſtly im- fanden, and dg 
puted to the Plaintiff, becauſe he ſtoped the Proceedings; for f, c Order 
when he found Smyth did not anſwer, he ſhould have applied the Hearing. 
do him, and deſired him, and if he made any Application to 55 
bim when he was abroad, he ſhould have ſet it forth in his 
Anſwer: And Affidavits have been read on the Part of Mr, 
Creagh, that Mr. Nugent made Overtures of Satisfaction, and 


would have paid him by Inſtalments. 


The 
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The Difficulty in this Caſe ariſes from Mr. Smyth, and Mr. 
Creagh being Foreigners, and therefore if Mr. Nugent ſhould 
pay the Money, and afterwards be relieved on the hearing the 
Cauſe, we could not inforce a Repayment; but if Foreigners 

ſue here, it is for the Intereſt, and Honour of the Nation, they 
ſhould have ſuſtice done to them: And this Objection is anſwer. 
ed by the offer, the Council for Mr. Creagh have made, that 
Mr. Creagh ſhall give Security, to appear to the original Bill 


if Mr. Nugent will make him a Party, and to abide the Order 


of the Court at the Hearing, and therefore let the Injun&ion 
be diſſolved on thoſe Terms. | | 


brought for le6s If a Bill is brought for a Sum under ten Pounds, the Defen. 
Denton my dant may either demur to the Bill, or move to have it diſmiſſed, 


move to dismiſs 


citherdemur, or ag below the Dignity of the Court, 


it. 
Ant. Caſ. 31. 


Caſe 188. . Mg 
Atte Roh. Robert Loder, Plaintiff. 


Monday, Fune the 8th. 


Seymour Loder, and Mary his Wife, John 

Loder, and Fane his Wife, John For. 
dan and Anne his Wife, John Carne 
and Elizabeth his Wife, the Daughters 
of Charles Loder deceaſed; Thomas 
Whitley and Ralph his Son, the Heir at 
Law of John Loder, and Mary Loder, 
Relict and Executrix of Francis Loder, 


the Son of Charles Loder, Defendants. 
bn Loder made his Will inter at, in theſe Words, 1 


give, and deviſe all my Mannor and Rectory of Hinton, 
© &c. to my Son Charles Loder, for ninety nine Years, if he ſhall 


ſo long live, Remainder to Truſtees to preſerve the contingent 
Remainders, Remainder to the firſt, and every other Son of 
© the Body of Charles in Tail Male, Remainder to my Son 


Francis for ninety nine Years, if he ſhall fo long live, Re- 
* mainder to Truſtees to preſerve the contingent Remainders, 
© Remainder to the firſt, and every other Son of Francis in Tail 
© Male, Remainder to my Kinſman Robert Loder and his Hears 
* for ever, upon Truſt, that the ſaid Robert Loder, his Heirs 


_ © and Aſſigns, ſhall pay, to all and every, the Daughter and 


Daughters of my Son Charles and Francis, and alſo of my Son 
* Thomas, as an Addition to their Portions, the Sum of on 
= 5 * equally 


r —— * 


th, 


= 
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« equally to be divided between them, in Caſe there ſhall be 
« more than one : Provided alſo, that it ſhall and may be law- 
« ful, for my Son Charles, and Francis, as they ſeverally and re- 
ſpectively come into Poſſeſſion, to charge, and make charge- 
« able, by Leaſe, Mortgage, or otherwiſe, the ſaid Premiſſes, 
for the anſwering or paying ſuch Sums of Money to and for 
« the Portions of their reſpective younger Sons and Daughters, 


© and to be paid at ſuch Time and Times, as they ſhall by any 


«© Deed, or Will, ſeverally direct and appoint, ſo as the Sums 
© to be appointed by Francis, do not exceed 20001. and by 


© Charles, zoool. and with anſwering ſuch Sums for their Main- 


* tenance, until their Portions ſhall become payable, as they the 
« ſaid Charles and Francis ſhall direct; and for want of ſuch Ap- 
© pointment, then I will that the Lands ſhall ſtand chargeable 
© with the Payment of 2000/7. to the younger Children of Fran- 
cis, and of 3000/7, to the younger Children of Charles, with 
© Intereſt, till they become payable, and ſuch Portions are to 
© be paid to the Sons at Twenty One, and to the Daughters at 
© Twenty One, or Marriage, and if any die before their Por- 


© tions ſhall become payable, then their Portions ſhall go to the 


© Survivor, and if all die, they ſhall fink into the Eſtate; and 


© in the laſt Clauſe of his Will, he deviſes to his Son Charles all 


| © the reſt and Reſidue of his real and perſonal Eſtate whatſoever 
| © undiſpoſed of, whether in Law or Equity, to him, his Heirs, 
| © Executors, and Adminiſtrators, for ever, in Truſt, for the 
Payment of his Debts and Legacies, and the Surplus, if any, 
| © to his own proper Uſe and Benefit. 55 


| Fobn Loder died, and his Sons Francis Loder, and Charles 
Loder, are fince dead without Iſſue Male, and Charles made no 
Appointment for the Portions of his younger Children, and left 
the four Defendants his Daughters, and Heirs at Law, and had 
two Sons living at the Death of John Loder; Francis, who was 
then the youngeſt, and lived to attain his Age of twenty one 
Years, but before his Death, which happened in the Life-time 
of his Father, by the Death of his Brother, became his eldeſt 


Son, intermarried with the Defendant Mary, whom he made 


his Executrix, and Thomas Loder, the Son of the Teſtator died, 
leaving Anne and Elizabeth, his Daughters, who both died in 
the Life-time of Charles Loder, Elizabeth unmarried, and Aune 
married to the Defendant Thomas Whitley, who took out Ad- 
miniſtration to her. Ks | 


The Teſtator 


made his Will in 


theſe Words © L 
give and deviſe 


© my Mannor, 


© &c. to my Son 
A foro Vears, 
© if he ſo long 


© live, Remain- 


der to Truſtees, 


© &Sc, Remain- 


der to his firſt, 


and every other 


* Son in Tail 


© Male, Re- 

* maindcr to my 
Son B, in the 
© ſame Manner, 
© Remainder to 
* my Kinſman 
C, and his 
© Heirs for ever, 
in Truſt, that 
© the ſaid C, his 


© Heirs and Aſſigns, ſhall pay to the Daughters of my Sons A, B, and D, 50001. provided alſo that my Sons A and B, as 


* they ſeverally come into Poſſeiſion, may charge the Premiſſes by Deed or Will, with Portions for their younger Children, 


© and for want of ſuch Appointment, I will, that the Lands ſhall ſtand chargeable with the Payment of 2000 J. to the younger 
Children of B, and 3000 J. to the younger Children of A at 21, or Marriage, and I deviſe to my Son A, all the reſt and 
© Refidue of my real and perſonal Eftate whatſoever undiſpoſed of, whether in Law or Equity, in Truſt, for the Payment of 
* my Debts and Legacies, and the Surplus to his own proper Uſe, Band A die without Iſſue Male, and 4 made no Ap» 


© pointment ſor his younger Children. | 


Robert Loder, to whom the Eſtate deſcended for want of Iſ- 
ſue Male of Charles, and Francis, filed a Bill, to have the . 
4X of 
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If any of the 
Daughters living 
at the Death of 
the Teſtator, die 
before C comes 
into Poſſeſſion of 
the Eſtate, ſhe is 
intitled to no 
Share of the 
50007, 


— 
— 


— 


of the ſeveral Defendants ſettled, that he might pay the Mone 
charged on the Eſtate with Safety, and to have the Deeds 1 
Writings delivered up to him; and at the Hearing of the Cauſe 
June the 2d, there were three Queſtions made. a 


The firſt was, Whether the Defendant Thomas Whitley, 2 
Repreſentative of his Wife Aune, the Daughter of Thomas Ia 
who died before the Eſtate came to the Plaintiff, was intitleg 
to a Share of the 5000/7, and the Maſter of the Rolls adjudged 
that ſhe was not, and that the 5000 J. was to be divided only 
among the Daughters who were alive at the Time the Remain. 


der to the Plaintiff came into Poſſeſſion. 


A younger Son, 


of A, at the 
Death of the Te- 
ſtator, afterwards 
comes to be eld- 
eſt, attains his 


Age of 21, and 


dies in the Life- 


time of his Fa- 


ther, his Repre- 
ſentative is in- 
titled to no Share 
of the 30007. 
for being an eld- 


eſt Son before any 


Appointment, A 
could not after 
have made any 
Appointment in 
his Favour, and 


| at uny Time 


The Second was, Whether Mary, the Wife and Executrix 
of Francis Loder, who was a younger Son of Charles Loder at 
the Death of the Teſtator, and attained his Age of twenty one 
Years, though afterwards he was an eldeſt Son, and died in the | 
Life-time of his Father, was intitled to a fifth Part of the 3000] 
and his Honour decreed, that he was not, becauſe he was th: 
eldeſt Son before any Appointment was made, and his Father 
could not afterwards have made an Appointment in his Favour 
and the Portions given by the Will, did not veſt till after the 
Death of the Father, for he might make the Appointments 
any Time during his Life. i i 


the Portions by the Will did not veſt till after the Death of 4, for he mi 1 
during Life. 2 Vern. 528, 661. | $0 enn 12 Appointment 


The third Queſtion was, Whether the Reſidue of the Eft 
after the Truſt for raiſing the Portions was performed, belonged 


to the Defendant Ralph Whitley, as Heir at Law of the Teſta 


tor; and it being late, the Conſideration of this was deferred 


till Thurſday, June the 4th, when it appearing, that Charls 
Loder was made reſiduary Legatee of the real Eſtate undiſpoſed 


of, it was adjudged, that the Heir at Law of the Teſtator had 


And the Reſidue 
of the Eſtate, af- 
ter the 5000 J. is 
raiſed, belongs to 
the Heirs of A 
the reſiduary Le- 
gatee, and not 
to C, 


ſue Male of their reſpective Bodies, to the Plaintiff and his Heir 


no Right, and that the Cauſe ſhould be adjourned to this Day, 


when it ſhould be argued, whether this was a beneficial Devil: 
to the Plaintiff, or whether the Reſidue of the Truſt ſhould be- 
long to the Defendants, the four Daughters and Heirs of Charl: 


Loder, the reſiduary Legatee. 


Mr. Attorney General for the Plaintiff. 


To determine this Queſtion, it is neceſſary to conſider the whole 


Will, the Teſtator was making a Diſpoſition of all his Eſtate a- 


mong his Sons and Daughter, on the Marriage of his Son Thomas, 
he had ſettled an Eſtate on him; to his Son John he deviſes 3 
Rent-charge, and ſeveral Legacies, and provides for his Daughter 
and her Heirs, and deviſes the Lands in Queſtion to his Sons 
Charles and Francis, in ſtrict Settlement, and on Failure of Iſ- 


upon 
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upon Truſt, &c, there can be no doubt, but the whole legal 


Eſtate is diſpoſed of to him, ſo the only Queſtion is on the 


Truſt, The Defendants ſay, that the Deviſe being in Truſt to 
pay 5000 I. is only a Diſpoſition of the Truſt pro tanto, and 
that the Reſidue of it belongs to the Reſiduary Legatee ; but as 
we are upon the Diſpoſition of a Truſt, we are to guide our- 
ſelves by the Intention of the Teſtator. The Deviſe is to Char- 


Vs for ninety nine Years, if he ſhould fo long live, Remain- 


der to his firſt, and every other Son in Tail Male, and the Re- 


| mainder to the Plaintiff is to take Place only, if Charles died 
| without Sons, in which Caſe his Daughters, if he left any, 
| would be his Heirs, and the 5000 J. is to be raiſed out of the 
| Eſtate for the Daughters of Charles, Francis, and Thomas; but 
can we ſuppoſe, that the Teſtator intended the Remainder of 
the Truſt ſhould go to the Daughters of Charles, in whoſe Fa- 
| vour he had made a particular Charge on the Eſtate ? And his 
| Intention of Kindneſs to the Plaintiff appears, from a Deviſe 
of other Lands to him and his Heirs abſolutely, after the Death 
Where Lands have been de- 
viſed, in Truſt, to raiſe Portions out of the Rents and Profits, 
or by a Sale of the Eſtate, the Refidue has often been decreed 
EF Küng Truſt, but here the Deviſe is in Truſt, to pay, &c. 
and ſo comes up to thoſe Caſes where Lands are deviſed to pay 
ſuch a Sum, which has always been adjudged to be a Deviſe in 
Fee, becauſe the Eſtate is given on Condition, the Deviſee pay 
E ſuch a Sum of Money out of his Pocket, without any Regard 
to the Value of the Eſtate, and the Teſtator takes Notice of 
| the Plaintiff as his Kinſman, which is a material Circumſtance ; 
for in the Caſe of Hobart verſus Com. Suffolk, 2 Vern. 644. 
Lord Conoper declared, that the Deviſe could not be intended a 
Bounty, becauſe Lord Gorge was not his Relation, as it might 
| have been, if the Deviſe had been to Colcheſter only. 
| Caſe of North and Crompton, 1 Chan. Caf. 196. is a ftrong 
Authority for us; Catherine Crompton made her Will in theſe 
Words © I ordain and conſtitute Henry North my Executor, 


yand I do give all my Eſtate, real and perſonal, to diſpoſe of for 


> * the Payment of all my juſt Debts, and for the performing of 
all ſuch Legacies, as I have herein, or by the Codicil annexed 
| © bequeathed, unto my Executor above named; then ſhe de- 
viſed 200 J. to the Defendant, her Uncle, and Heir at Law. 
| The Lord Keeper, and four Judges agreed, there was no im- 
plied Truſt of the Surplus of the real Eſtate for the Heir ; for 
if the Teſtatrix had intended him the Surplus, ſhe would not 
have given him 200 J. and by that Conſtruction the Deviſee 
Would have no Benefit by the Will. 


: having made particular Proviſions for Charles, Francis, their 
| Sons, and Daughters, that is an Evidence he deſigned they 
ſhould have no more. | | 


Mr. 


And the 


So here, the Teſtator 


2 Vern. 252 


I make A my 
Executor, and'I 
give him all my 
real and perſonal 
Eftate, to pay 


my Debts and 


Legacies, and 
2001. to B (who 
was his Heir at 
Law) the Surplus 
of the real Eſ- 
tate, ſhall not go 
to B, but to the 
Executor. 
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ed the Teſtator did not deſign to continue the Eſtate in hi 


tion of her Jointure. The Barons of the Court of Exchequer 
were divided, and the Chancellor of the Exchequer was of 0. 


| Caſe looks more like a Truſt than ours; the Wife had a Pr 
viſion made for her by the Will, beſides the Rent-charge, 


Plaintiff ſhould have nothing for his Trouble. 


Mr. Solicitor General for the Defendants, the Daughters, and 


Mr. Lutwych. 


A Truſt muſt be implied from the Intention of the Teſtz. 
tor, but the whole Frame of the Will ſhews, that this was in. 
tended a beneficial Deviſe to the Plaintiff : The Teſtator pro- 
vides in the firſt Place for his Sons, and their Iſſue Male, and 
then for their Daughters, and the Eſtate is to go on and cond- 
nue in his own Name, ſubject only to the particular Charge. 
If the Deviſe had been in Truſt to ſell, that would have ſhey. 


own Name. In the Caſe of Mych and Packington, the Teſt. 
tor deviſed a Rent-charge of 200 J. a Year out of all his Lord. 
ſhips in the County of Pembroke, &c. for thirteen Years t 
his Wife, whom he made Excutrix, nevertheleſs in Truſt ani 
Confidence, to enable her to pay his Debts and Legacies, ani 
he deviſed to her all his ſaid Lands for Life, as an Augmentz. 


pinion that the Truſt of the Rent-charge, after the Py. 
ments of Debts and Legacies reſulted to the Heir at Lan; 
and the Decree was affirmed in the Houſe of Lords. Thi 


and it is not likely in our Caſe that the Teſtator intended the 


Heirs of Charles Loder, the reſiduary Legatee. 


It is proper to conſider the Intention of the Teſtator, as far 
as it is agreeable to the Rules of Law. It is very plain, that this 
Will was drawn by a Perſon who underſtood the Law, be 
makes uſe of legal Words, and of Terms proper to conveyan- 
ces, through the whole Will, fo the Teſtator muſt be ſuppoſed 
to underſtand the Difference between a Deviſe in Equity, andin 


Law, where the Deviſe is to veſt in the Party for his own UR, 


and where in Truſt only : The firſt Deviſe to Charles is plainly 


| a beneficial Deviſe, the Remainder to Truſtees, &c. is in Truſt 


only, Remainder to the firſt and every other Son, &c. are all 
beneficial Deviſes, and the Deviſe to the Plaintiff is expreſly in 
Truſt. If Lands are deviſed to a Man and his Heirs, in Truſt, 
to pay a Sum of Money, the Deviſee is to be conſidered as 4 
Truſtee, unleſs he can ſhew the Teſtator intended the contrary, 
and therefore it is incumbent on the Plaintiff to make it ap- 
pear, that the Teſtator deſigned he ſhould not be a Truſtee of 
the Surplus, and all the Caſes of undiſpoſed Parts of Truſts, 
whether created by Deed or Will, in Fee or for Years, are ap- 


plicable to this Caſe, which has nothing new in it: What 


Uſe was at Law, a Truſt is now, and if an Eſtate at Law was 
limitted to Truſtees, for particular Uſes only, the remaining 
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| Uſe reſulted to the Feoffor: If a Term is carved out of the In- 
heritance to raiſe Portions, as ſoon as they are raiſed, though the 
legal Eſtate remains in the Truſtees, Courts of Equity always 
| decree that the Terms ſhall attend the Inheritance ; for, ſo much 
| of the Truſt as the Owner has not diſpoſed of, remains in him; 
| ſo here, ſo much of the Truſt as is not deviſed away, ſhall fall 
into the reſiduary Deviſe. 2 Chan. Caſ. 115, 223. and Mych 
and Packington is a Cale greatly in our Favour, where Part 
| only of the Truſt being diſpoſed of, the Reſidue was decreed 
to the Heir; though the Term created out of the Inheritance, 
| might be ſuppoſed to be for the Benefit of the Wife, whom he 
had made Executrix, as well as to pay Debts and Legacies. 
| The Caſe of Hobart and the Earl of Suffolk, Serjeant Maynard 
| deviſed to the Counteſs of Suffolk, the Lord George, and the 
E Defendant Colcheſter and their Heirs, to the Uſe of them and 


convey Part, after the Death of his Wife, to Hobart for ninety 
nine Years, if he ſhould ſo long live, Remainder as to Part, to 
his Wife for Life, Remainder to the firſt Son for Life, and other 
Part to his Daughter the,Counteſs of Syfolk, and her Iſſue Male 
for Life, with a croſs Remainder, on Failure of Iſſue Male of 
either of them: And the Will faid nothing as to the Remain- 
der in Fee. The Court decreed what of the Truſt, was not 
| diſpoſed of to the Heir; but it is faid, that this Deviſe is in 
| Truſt to pay, but the Deviſe, in that Caſe, was in Truſt to 
| convey, but there is no Difference whether the Truſt is to raiſe 
a particular Sum only, or to limit particular Eſtates only, the 
Word, Paying, in the Caſes that have been cited, was put in, to 


, and WW denote the Quantity of the Eſtate, not whether it was in Truſt, 

or not, but that is not in Diſpute in this Caſe, for the Plaintiff 
is fir has, without Doubt, the legal Eftate in Fee. Nerth and Cromp- 
this , is very diſtinguiſhable from this Cale, by the firſt Clauſe, he 
„ be © made Executor, and the laſt Deviſe to him is of the real and 
chen. | perſonal Eſtate, for the Payment of her Debts and Legacies ; 
"4 by which it appeared to be her Intention to make them a com- 
x an mon Fund, and the whole is to be conſidered as Aſſets. So 
v8 this is the ſame as a Deviſe of the perſonal Eſtate to him for 


| Payment of Debts and Legacies, in which Caſe he is intitled by 


111 | Law to the Surplus, and in Equity too, if he is not excluded 
«all | by the Intention of the Teſtator, and there the Heir at Law had 
fy u Legacy of 200 J. though that alone would not have been a 


| ſufficient Cauſe for the Decree, as appears by the Caſe of Ran- 
| dal and Booky, 2 Vern. 425, but the Rule that the Heir is to 
| be excluded, where he has ſomething given him, will not hold 
ir 0. © this Caſe ; for though the Daughters have a particular Pro- 
= b 1 vifon, they claim only as ſtanding in the Room of their Father, 
"uſt | who was intitled by the reſiduary Deviſe, which is a Proviſion 
' I for himſelf, and it is a Chance that the Daughters are his Heirs ; 

7h 55 dat the reſiduary Clauſe, is a full Explanation of his Intention: 
2 He deviſes to Charles Loder all his Eſtate, real and perſonal, ei- 
ther 


Truſt, 
as 4 
itrary, 


W Wãas i | 
Uk 


their Heirs, all his ſeveral Mannors and Lands, upon Truſt, to 
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ther in Law or Equity, which remained undiſpoſed of, in Truſt, 
for Payment af Debts and Legacies, and the Qverplus for his 
own Uſe, he knew that an Eſtate, after a particular Charge was 
paid off, would reſult to the Heir, or ſink into the Reſiduum, 
therefore he gives it in one Caſe to raiſe particular Sums only, 
but in this Clauſe, he expreſly deviſes the Surplus for his 
own Uſe: This is the Deſcription of what he deviſes, and the 
Surplus of this Truſt, is an Eſtate undiſpoſed of. 15 


Maſter of the Rolls. 

I think this is a Deviſe to the Plaintiff Robert Lader hi 
Kinſman, and his Heirs, only in Truſt, to pay the particuly 
Sums charged on the Eſtate, and to decree otherwiſe, would 

be to make a new Will for the Teſtator, and go contrary to 
Multitude of Cafes, and in Point of Conſttuction, this Caſe 
is to be conſidered, as if there was no reſiduary Deviſe, 


Where an Eſtate is conveyed on particular Truſts if the ref 
is to be taken as a Gift to the Party, there will be an End of 
reſulting Truſts ; and this Caſe is the ſtronger againſt the Plain- 

tiff, becauſe the Teſtator, when he had diſpoſed of Part of the 
Eftate by the refiduary Clauſe, ſhews that he knew the Overylu 
would reſult to his Heir, whom he deſigned to diſinherit, and 
therefore he makes a total Diſpoſition of it ; and I do not think 
he deſigned to make a compleat Diſpoſition of his Eſtate til 
the laſt Deviſe, for by that he . he had not given away 
all, but that Part of his real and perſonal Eſtate remained not 
diſpoſed of, it is ſaid, that this Deviſe is in Truſt to pay, not n 
_ . 5 Truſt to ſell; but I do not think that a Deviſe in Truſt to ſel, 
HB makes more for the Heir than this Deviſe, for in that Caſe i 
1 might be faid, that the Teſtator deſigned to change the Nature 
of the Eſtate, and have no Regard for the Heir, but turn it into 
I perſonal Eftate : This Deviſe is to the Plaintiff, his Heirs and 
= Aſſigns in Truſt to pay, that is, whoever is in Poſſeſſion of the 
4 Eſtate, ſhall pay this Sum, and nothing ſhall be perſonally de- 
| manded of them, but the Eſtate only ſhall pay, and is a Di 
1 rection to the Ceſtuy que Truſts, to follow the Lands, in whoſe- 

| | Z ſoever Hands they comme. 
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In the Caſe of North and Crompton, the real and perſond i ue 3 
Eſtate were united, the Executor was a Perſon favoured, one, © ** 
for whom it appeared the Teſtatrix had a Kindneſs, and the 

rſonal Eſtate was not given him in Truſt, but for his o 
e therefore it would have been a ſtrange Conſtruction, to 
have decreed it a Truſt for the real Eſtate, or to fuppoſe, that 
ſhe defigned him an Intereſt in one, and that he hola be only 
a Truſtee of the other, when both were blended together. 


It has been ſaid, that the calling him Kinſman, is an Impli- 
cation of Kindneſs, This is not the Cafe of raiſing a _ ; 
| | | Whele I 


it into 
irs and 
of the 
ly de- 
a Di- 
whole⸗ 


erſondl 
1, one, 
and thc 


| Truſts wou 
Eſtate to the Party for particular Purpoſes, that excludes any 
| Suppoſition, that he deſigned it him as a Bounty; and he cal- 
led him Kinſman, not to ſhew he deſigned him a Benefit, but 
| that he was one in whom he could repoſe a Confidence, as a 
Relation and Friend: This is a national Motive to cloath him 
| with ſuch a Truſt, and it is dangerous to lay hold of ſuch Ap- 


1 


Die Term. S. Trin. 1730. 


9 


where calling him Kinſman, would be material, if no Conſide- 
ration was expreſſed, but of a Deviſe, which in its own Nature 

rts a 1 and therefore by that Rule, all reſulting 
be deſtroyed; but when the Teſtator gives the 


pellatives, in order to go contrary to the whole Courſe of Pre- 


| cedents, as the Caſe of London verſus Garway, 2 Vern. 571. 
A by Will deviſes his Lands to Truſtees upon Truſt, to Za 
and to diſpoſe of the Money, as he by Writing ſhould appoint, 
and for want of ſuch Appointment, then the Truſtees were to 
| ſtand ſeized in Truſt, for the Benefit of his four Nephews, and 
if any of the Appointees died before Sale, and Payment of the 
Money, their Share was to go to his Nephews. A, by Writing, 
| appoints his Truſtees to pay ſeveral Sums to ſeveral Perſons, 
but not near the Value of the Lands: The Surplus was de- 
creed to the Heir, as an Intereſt reſulting, and not diſpoſed of. 
Ia the Caſe of Vycbh and Packington, carving the Term out 
| of the Inheritance, looked like turning ſo much into perſonal 
| Eſtate, yet the Surplus was decreed to the Heir. Com. Briftol 
verſus Hungerford, 2 Vern. 645, A deviſes his real Eſtate to 
bis Executors, to be fold for Payment of Debts, the Surplus, if 
| ny to be deemed perſonal Eſtate, and to go to his Executors, | 
| to whom he gives 20 J. apiece, the Surplus was decreed to the 
Heir, and the Decree was affirmed in Parliament, 2 Ventr. 
359. If one ſeized in Fee, makes a Leaſe, or deviſes an Eſtate 
for Years for Payment of Debts, if the Profits of the Lands ſur- 
mount the Debts, all that remains ſhall go to the Heir, though 
| not ſo expreſſed, and albeit the Caſe of an Executor. 


| The Deviſe of the other Lands to the Plaintiff abſolutely, is 
| an Argument againſt him, for if the Teſtator deſigned him this 
Eſtate too, why did he load one with a Truſt, and give him the 
| other abſolutely? And therefore the Bill muſt be diſmiſſed. 
Swinb. part 4. ſect. 4. n. 6. ö 15 


: Meer 7, Caf. 24. 123, Caſ. 269. 2 Ventr. 36. 3 Lev. 259. 2 Leon, 41, 226, 3 Lean. 165, 130. 
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1 „June e the I 1 
Caſe 189. 1 5 5 
In Court — 
"Is Court Ap peals and Re hearings. 
cellor. et 
Garret verſus 2 vers. 
R. e being indebted to the Plaintiff his Brother bas | 
deviſes to him a Mortgage of 6931, (of which he bad 
got a Decree of Forecloſure, but died before the Account was 
taken, or the Mortgagor abſolutely forecloſed) in theſe Words, 
And to my Brother and his Heirs, my other frechold Eſtate 
© in Feverſham. 
Lord Chancellor. 
The Mortgagee 


The Lands | in | Mortrage: being deviſed as real Eſtate, ſhall be 
conſidered as ſuch between the Deviſor and Deviſee, od there- 


deviſes a Mort- 
gage, of which 


he had got a De- 
eres of Fore: fore, though this Legacy is greater than the Debt, it ſhall not th 5 
cloſu in, : ©, * . | 
the Name of his go in Satisfaction of it; but if Aſſets fall ſhort, it is ſtill to be : : 
th in , d Conſidered as perſonal Eſtate, for the Payment of Debts. = 
| —_—_ bong 1 ſhall not go in Satisfaction of a leſs cat but if Aſſets are deficient, ſhall be conſidered 25 a prin 
Eſtate, for Payment c of Debts. 5 5 | | i 
1 | wart 
6 7 the 
Monday, June the 1 5th. | of a 
Caſe 190. | Wri 
5 Lanſelavn x. c exſus Lanſdewn. FP 
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34, 
ef Were 3 Hebe re ins dies, and they! 


eldeſt Brother enters upon his Lands, the youngeſt Bro- 
ther claims a Title, upon which they apply to Hughes a School-\ 5 
maſter, their Neighbour in the Country, (who often acted as an! 
Attorney) for his Opinion, who, upon conſulting a Book called) \ 
The Clerks Remembrancer, gave it in Favour of the youngelt) 
Brother, becauſe Lands could not aſcend ; upon which the. 
eldeſt Brother agreed to divide the Eſtate with the youngel," 
and declared, he would rather do ſo, than go to Law, though! 
he had the Right : : Upon which, Mr. Hughes prepared Deeds oft 

+ Leaſe and Releaſe of the Moiety, which were executed by the\ 
eldeſt Brother, and Bonds of the Penalty of 300 J. which was 
computed to be the Value of the Moiety, conditioned, for quiet 


% P 
Tha heand Boys Enjoyment of their reſpective Shares; the youngeſt Brother?! * 
er dies, 
eldeſt, and died, and the Moiety deſcended on the Defendant, the Infant < 1 
youngeſt mo_ Son and Heir: And the Lord Chancellor decreed, that the, T: 
maſter which ox Bond, and Deeds of Leaſe and Releaſe, ſhould be delivered up v8 : 
e bn Loa he to the Plaintiff, the eldeſt Brother, being obtained by Miſtake , 
gives his Opinion 4. n 
in Favour of the an \ 8 
youngeſt, upon which they agree to divide the Eſtate, the Court ſet 15 the Deeds of Conveyance of the Meiety, a8 fe. 1 U 
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and Miſrepreſentation , and that the Defendant the Infant, when Th: Main, Al. Peat 2, weves | 
he came of Age, ſhould convey Niſi, &c. and his Lordſhip ſaid, OL 
That Maxim of Law, Ignorantia Juris non excuſat, was in Re- Cine, e 2 
gard to the Publick, that Ignorance cannot be pleaded in Excuſe C. "ras of «7, . 
of Crimes, but did not hold in Civil Caſes. . 
Thurſday, June the 18th ; | | | 
5407 | 5 J e | Cale 191. 
- had M O 7 1 O N 0d. | At theRolls, 
Was | | | | 
'ords, | 
fa Anonymus. 
| „ ae was made, to direct an Excommunicato capiendo 
LES againſt a Priſoner in the Fleet, to the Warden. 
ull be | Maſter of the Rolls. 
there. 5 a — 
1 na | An Attachment, in ſuch a Caſe, is directed to the Warden of An aucument 
to be he Heer, but that is not an original Writ, and is always re- in che Far 
turnable into this Court; but 1 cannot grant this Motion, be- eien rute, 
. cauſe an Excommunicato capiendo is a Viſcontiel Writ; and the — 
„ Words of the 5 Eliz. That the Sheriff, or other Officer, will not waichtmdng 
| warrant ſuch an Order, but are made uſe of for other Reaſons ; e 22. 
| the Writ has no Non omittas in it, fo the Sheriff, in Caſe Sf er whe 
| of a Liberty, can only return Mandavi Ballivo ; beſides the 2 = 
| Writ runs into Counties Palatine, and then it is directed to the 
I My Chamberlain, or Chancellor ; and by Law, if the Sheriff is ex- 
— communicated, it is directed to the Coroner. 
1d they! „„ = 
rs 0 Saturday, June the 20th. 
oy Carter verſus Carter. Caſe 192. 
ungeſt) | 5 JJ 5 At the Rolls. 
ch the 45 Carter deviſed 8000. to his Nephew George Carter, to 
angeft,! be inveſted in a Purchaſe of Lands, in Truſt, to the Uſe of 
though!) : George for Lite, Remainder to Truſtees to preſerve the con- 
cedsof, | tingent Remainders, Remainder to his firſt, and every other 


by the) Son in Tail Male, Remainder to Truſtees, their Executors, 
h wail Adminiſtrators, and Aſſigns, for fifteen Years, without Im- 
r quiet peachment of Waſte, with ſeveral Remainders over, and a 
zrother Fower to George to make a Jointure, and the Truſt of the Term 
Infant; s declared to be, in Caſe there ſhould be no Iſſue Male, for 
hat the the raiſing Portions for the Daughter and Daughters of the 
red ud bid George, to be paid at ſuch Times, and in ſuch Manner 
Hiſtake . and Proportion, and with, and under ſuch Proviſoes, and Li- 
mitations, as the ſaid George, by any Writing or Writings, 


and) . 
3 under his Hand and Seal, atteſted by two Witneſſes, ſhould 


\Þ - *ppoint. 
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the 25001. was 


A Bill is brought by thoſe in Remainder, againſt George, to 
have this Money laid out in Lands: George by his Anſwer ſays 
That he does appoint, and intends by a Writing in due Form 
to appoint, that all the Rents and Profits ſhould be collected 
and applied, for raiſing a Portion for his Daughter Elizabeth 


© in Caſe he ſhould have no other Daughter, but if he ſhout 


have more, the Rents and Profits were to be divided equally 
© between them, payable at eighteen Years of Age, & 
Marriage. 


George made an Appointment of the whole Profits for the 
Jointure of his Wife, and died without Iſſue Male, leaving E. 
lixabeth his only Daughter, having never made any Appoint- 
ment of the Portion. . 5 


And on this Bill, which was. brought to have the Money 
laid out in a Purchaſe of Lands, and the Jointure eſtabliſhed, 
two Queſtions were made as to the Portion of Elizabeth; Whe. 
* ther it would ariſe if the Father made no Appointment ? and, 
Secondly, if an Appointment was neceſſary, Whether the An. 
ſwer of George was a ſufficient Appointment. b 


Mr. Rider for the Defendant the Daughter. 


By the Intention of the Teſtator, the Profits of the wok 
Term were to go to her, if George had but one Daughter: If 
long Term is carved out of the Inheritance to raiſe Portions, it 
cannot be ſuppoſed that the Teſtator intended all the Profit 
ſhould be applied, but this is a very ſhort Term, and only ſif. 
ficient for that Purpoſe. If the Words had gone no further 
than, For the raifing Portions for the Daughter and Daughter: 
of the ſaid George, the whole Term would have been in Tru 
for the Daughter, and the Words following do not alter the 
Senſe of the foregoing, for they give the Father no Power to 


appoint the Sum, but only the Time, Manner, and Proportion | 


2500 l. was pro- in Which it ſhall be paid. In the Caſe of Davy and Hooper, 
vided by dert. Vern. 665, 25001, was provided by Settlement for the Iſſue df 


ment for the Iſ- ) : : : 
fue of the Mar- the Marriage, in ſuch Proportion as the Huſband ſhould appoint 
riage, in | . . % 

Propertion as the he dies leaving a Daughter, and makes no Appointment; the 


| _—_ — 1 2 500 J. was decreed to the Daughter, to be raiſed out of the 


leaving a Davgh- Term, and the Judgment was affirmed in the Houſe of Lords; 


ter, and mad R 1 | . 
no Appointment, and the Truſt of this Term is to be executed in Favour of 
Daughter, and the Portion cannot be raiſed without the Afi 


decreed to her, : | 
ance of this Court, 


As to the ſecond Queſtion, nothing of Subſtance that is re 
quired in the Appointment is omitted in the Anſwer, and tis 
Circumſtances are preſcribed, only to aſcertain the Fact, and to 
guard more effectually againſt Fraud and Impoſition; but hett 
the Father does appoint upon Oath, and on Record, which 
ſtronger than by any Matter in Pais, or by Deed, ſo that there 

| | cal 


. : 


e , to 
lays, 
Form 
ected, 
abeth, 


hould 


Juall 


& Or 


Ir the 
Ng E. 


point- 


Money 
liſhed, 
Whe- 
? and, 
1e An- 


whole 
r: Ifa 
ions, it 
Profits 
Uõ fuf- 
further 
zughter 
n Truſt 
ter the 
ower to 


portion 


00 per,? 
Iſſue of 
1ppoint; 
nt; the 
t of the 
Lords; 
ur of 1 


e Afliſi- 


at is re- 
and the 
„ and to 
but hers 
which | 
at there 

cal 


** 


An arent 


De Term. S. Trin. 1730. 


L 


can be no Doubt whether he intended to appoint. If a Bill is 
brought to carry a Parol Contract into Execution, and the De- 
fendant admits the Contract, that Admiſſion ſhall bind him, 
and the Court will decree a Performance, becauſe then there can 
be no Doubt of the Reality of the Contract, the End of the 
Statute is anſwered, there is no Danger of Perjury in the Evi- 
dence ; and then why ſhould not the Court allow this Anſwer 
to be a good Appointment, and diſpenſe with the Circumſtances 


| which were tacked to it, only to manifeſt that it was really ex- 


ecuted, as it does in many Caſes, in Favour of a Wife, a Child, 
or a Creditor. | 


Mr. Attorney General Contra. 


The Court in the Conſtruction of a Term in Truſt, never 
| makes any Diſtinction, whether it be long, or ſhort : There is 
| no Direction in the Will to apply the whole Profits: In the 


Caſe of Davy and Hooper, a particular Sum being mentioned, 


| nothing was left for the Huſband, but to appoint the Time and 


Manner of Payment of it ; but here the Father has a Power to 


| proportion, which is to be underſtood, not only in Relation to 
the Number of Daughters, but likewiſe to the Profits of the 
| whole Term, in Caſe he had but one Daughter, and he might 
zppoint her a Portion leſs than the Profits, and ſhe could not 


nfſt, that ſhe was intitled to the whole. 


As to the ſecond Queſtion, I admit that this Court does 


ſometimes make good a defective Execution of a Power, in Fa- 
your of Daughters; but never a Non-execution : The Power 


b, By any Writing, or Writings under his Hand and Seal, at- 
teſted by two Witneſſes, And by an Anſwer to a Bill in this 
Court, he ſays, he does appoint, and intends to appoint, Cc. 


which ſhews, he did not think his Anſwer a ſufficient 
| Appointment. 'This is not an Appointment by him in 
Writing; the Anſwer is not writ, or ſigned by himſelf, 
and is no more than a Parol Declaration; though it is more 
| ſolemn, and binding than a Deed, as to the Court, and Par- 
| ties to the Cauſe. And this is not like the Caſe of a Parol 
Contract, where if the Defendant does not plead the Statute, 
but admits the Contract he ſhall be bound to perform it; for 
| there the Agreement is on a valuable Conſideration, which 
| binds the Conſcience of the Party, and ſeeing the Contract is 
admitted, the End of the Statute is anſwered, for there is no 
| Fear of Perjury in examining to it ; here the Appointment is 
| defective in all its Circumſtances, which were preſcribed, not 
| only for the ſake of the Party to whom the Power was given, 
| but alſo tor the ſake of the Remainder-men, and though this 
| Court will make good a defective Appointment in Favour of a 
Daughter who has no Proviſion, it never will, if ſhe is provid- 
ed for; becauſe then ſhe cannot be conſidered as a Creditor of 


the 
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the Parent: In this Caſe the Father has deviſed to the Daugh- 
ter Lands of the Value of 20000 /. and ſo it is like the Caſe, 


own Eſtate, which is to be conſtrued liberally. 


9 


— 


where a Copyhold is deviſed to a Wife, or Child, if they are 
provided for, Equity will not ſupply the want of a Surrender, 


Mr. Mead. 


This Power is given-by a Stranger to the Father of the De. 
fendant, and is not a Power reſerved by the Owner over his 
If the Father 
had appointed a ſmaller Sum than the Profits, the Truſtees could 


have raiſed no more, and no Caſe can be mentioned where the 


Conſtruction of the Defendant has been put, even on Terms 
created by Settlements on Marriage for raiſing Portions, though 
the Daughters in ſuch a Caſe are Purchaſers, If a Power jg 
given by Deed, and it is executed by Will, it is not a good Ex- 
ecution ; here the Power muſt be meant to be executed by 
Deed, and the Anſwer'is not an Execution of it; and the Cafe 


of the Parol Contract is no Way applicable to this, yet I re- 


member in one Inſtance, where the Mortgagor confeſſed by 


his Anſwer a Parol Agreement, that the Intereſt ſhould be raiſ- 


ed from 5 J. to 67. per Cent. that Mr, Juſtice Tracy would not 
decree it contrary to the Statute of Frauds and Perjuries, and in 
a late Caſe your Honour would not ſupply the Want of a Sur- 


render of a Copyhold, deviſed to the Wife, becauſe ſhe had 


60 J. a Year given her by the ſame Will. 
Maſter of the Rolls. 


This Term of fifteen Years is not created for the raiſing 
any particular Sum, or for the raiſing Portions not exceeding 


| ſuch a Sum, but in a very unuſual Manner for the raiſing 
- Portions. | 5 


It has been objected, that no Diſtinction ought to be made, 


whether the Term is long or ſhort; yes, I think they may 


have different Conſiderations, as they manifeſt different Inten- 
tions in the Teſtator, in one Caſe, it is not reaſonable to ſup- 
poſe he defigned the whole Profits ſhould be applied, as it may 


de in the other, where they will only be ſufficient to form a 


competent Portion. 


This Term is not to commence till after the Death of the 
Wife; for the Father having a Power given him to limit 2 
Jointure, and he having executed that Power, lets looſe this 
Eſtate for Life, precedent to the Eſtates to his firſt and every 
other Son, and this Term being ſubſequent to thoſe Limita- 
tions, muſt be poſtponed to the Jointure, 
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I am of Opinion that this whole Term is allotted for the 
willing the Portions, and that it was the Intention of the Teſ- 
tator to appropriate the whole Profits, and it is no Objection 
to ſay, he might as well have deviſed a Term to the Daugh- 
ters for fifieen Years, becauſe then he could not have left the 
Father this Power to adjuſt the Proportion, the Profits ſhould 
be paid to them in, in Caſe he had more Daughters than one. 
The Term is upon Truſt for raiſing Portions, &c. if no more 
had been ſaid, there could be no doubt, but that the whole 
Profits belonged to the Daughter, the Term being but fifteen 
Years, and proper for that Purpoſe. But he goes on, To be paid, 
&c, Proportion cannot relate to the Profits, in Caſe there ſhould 
be but one Daughter, but muſt have a Reference to the Portions, 
if there were more than one; and it was put in, not with an In- 
tention to impower ghe Father to leſſen her Portion, if he had but 
one Daughter; but if he had ſeveral, to proportion it among them, 
as he ſhould think they deſerved: The Term is in Truſt for 
raiſing Portions, which gives a preſent Intereſt, and the Ci- 
vil Law and ours, allows a Diſtinction, when the Time is an- 
nexed to the Legacy, and when to the Payment only. Sup- 
poſe he had ſaid, the Portions ſhall be raiſed by the Profits, to 
be paid, Ce. this could be only directory, as to the Time of 
Payment, and the Proportion, in Cafe he had ſeveral Daugh- 


| ters; and if the Eſtate had been purchaſed, as the Term was 
| without Impeachment of Waſte, the Daughters might cut 
* down the Timber, and this was in the View of the Teſtator, 
| he was making a Proviſion for his Nephew, and his Children, 
| and if he had Sons, he gave them an abfolute Power over the 


Eſtate, and to bar all the Remainders, 


he ſhould have more, the Rents and Profits were to be divided equally between them, payable at 18 : 
made no Appointment, and died without Iſſue Male, leaving Z ic unly Daughter, the whole Profits of 
to D, though the Father made no Appointment, | 


The ſecond Queſtion is, if an Appointment is neceſſary to 
the raiſing and charging this Portion; if the Anſwer is a good 
Appointment, it muſt be admitted that this is not ſuch an Ap- 
pointment, as the Will directs, though a Writing may be under 
Hand and Seal, and not a Deed for want of Delivery: But the 
Queſtion is, Whether the Defendant, being a Daughter, is nat 
intitled to have this defective Execution made good by this 
Court? But it is ſaid, here is no Execution, and Equity will not 
ſupply the Want of it, either in Favour of a Child, or a Cre- 
ditor, but I think there is a defective Execution, and that the 
Circymſtances were not added in Favour of the Remainder-man, 
for the Power does not charge his Eſtate more, or leſs, hut only 
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aſcertains the Time, and Propartions, in which, what was be- 


fore charged, is to be paid. The Anſwer ſays, he does appoint, 
fo, is a preſent Appointment, and the Words, And intends, &c. 
do not derogate from that actual Appointment, or ſhew, that 
he thought it would not avail, but only that he would after- 
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Equity will not 
ſupply the want 
of a Surrender of 
a Copyhold a- 
gainſt the Heir, 
in Favour of a 
younger Child, 
unleſs he has 

none, or a very 
ſmall Proviſion. + 
Nelſ. 8 vo Rep. 
in Canc. 113. 


But will make 
good the defec- 
tive Execution 
of a Power, whe- 
ther he is pro- 
vided for, or not. 
Ant. Caſ. 29. 
2 ern. 163, 265, 
69, 564, 609, 
310. 1 Vern. 37, 
40, 219. 1Chan. 
Caſ. 103, 159, 
263, 204. 

3 Chan. Caſ. 5 5. 


Nell. Fol. Rep. 


in Canc. 28,273. 


Caſe 193. 


At the 


Chancellor's 


Houſe. 
Lord Chan- 
cellor. 


fendant Minſbul, who pretended in F riendſhip to him, to graut 


Plaintiff, for the Payment of the Annuity. Afterwards D' Ce 


beſt Judge in what Manner to provide for his Children; and! 


the Mother. 


wa IF. 1 


Gs 


— 


wards execute it in the preciſe Form. If ſuch a Power wi 
given to raiſe Portions, a parol Appointment would not be good 
in Equity, even before the Statute of Frauds and Perjuries, but 
the Queſtion is, Whether this Anſwer is not ſuch a Manifeſt;. 
tion of the Execution of his Power, as this Court will make it 
good, as well as decree a Parol Contract admitted by the Ay. 
{wer ; for the Statute was made to prevent Perjury in the Evi. 
dence ; but there is no Occaſion. to examine, where the Con. 
tract is admitted, and I think this Caſe is the fame, for he could 
have done nothing that would- have made his Intention to ap. 
oint, more manifeſt than this Anſwer, Where a younger 
Child comes into Equity to have the Want of a Surrender of 
Copyhold ſupplied, he muſt be wholly unprovided for, or have 
but a very ſlight Proviſion, though there have been great Va 
riety of Opinions upon this Point, and where all the Children 
have been well provided for, the Court hq; ſupplied the want 
of a Surrender againſt the Heir, becauſe The Father was the 


believe, Lord Cowper was the firſt who refuſed it, becauſe the 
younger Child was greatly provided for, and the Heir had lit: 
or nothing; but I have never known this Diſtinction made, 0 
that the Court would enter into the Conſideration of it, where 
a younger Child has applied to have a defective Execution of 
Power made good. So, I am of Opinion, that the whole Pro 
fits of the Term belong to the Daughter, after the Death af 


Wedneſday, June the 24th. 
Thornicraft verſus Harwood. 


Mr. Attorney General for the Plaintiff. 


CIR John Thornicraft, the Father of the Plaintiff, being + 
_J bout eighty Years of Age, and his Son at a ſmall Allow- 
ance of 40 J. a Year, in 1717, became acquainted with the De. 


him an Annuity of 400. a Year, during the Life of his Fathe, 
for which the Plaintiff covenanted to transfer to Minſbul, or Ot 
der, 10000/. South Sea Stock, fix Months after the Death of 
his Father, and Minſbul entered into a Bond of 10000 J. to the 


in Concert with Minſbul, advanced 4000/7, on the Covenant, 
whereby Minſbul inſinuated to the Plaintiff, he ſhould be better 
able to ſupply his Neceſſities, and pay him the Annuity ; tit 
Money was paid to the Plaintiff in Notes, and a Draught « 


the Bank, but none of it came to the Plaintiff's Hands, and th: 


Plaintiff, according to his Agreement, covenanted to transfer ten 
thouſand Pounds in South Sea Stock to D'Co/ta, fix Months af- 55 
ter the Death of his Father, and afterwards, on his Deſire u 


bare 


—_— 


—c — 


8 


De Term. &. Trin. 1730. 


— 


have the Security altered, and advancing 500 J. more, the Plain- 
tift entered into a Bond of 18000 J. to D'Cofta, for the Payment 
of 9000 J. after the Death of his Father, but the Plaintiff re- 


| ceived but 50 l. of this Money. Sir John, the Father, ſoon after 
died, and D' Cſta went beyond the Seas, and a Commiſſion of 


Bankrupt being taken out againſt him, Harwood the Aſſignee 
brought an Action on the Bond; and this Bill is for Relief, on 
Payment of what was really advanced by D' Coſta, with Intereſt, 


and for a perpetual Injunction ; and your Lordſhip was pleaſed 


to grant us an Injunction, upon our giving Judgment, ſubject 
to the Order of the Court; and the Queſtion is, Whether we 
are to pay the 4000 |. advanced by D' Cſta, or only 4.301. which 
is all the Money came to our Hands? This Bond was obtained 


by a groſs Fraud, and without any Conſideration ; Mzrnſhul gave 


no Security but the Bond for the Annuity, though he agreed to 
ive the Plaintiff real Security, and he never received but 4307. 


and fo this is within the Reaſon, and Authority of the Cue of 


extravagant Bargains with young Heirs, where the Court have 
always ſet aſide unreaſonable Securities, taken for Annuities 
during the Life of the Father, as againſt Conſcience, Berry 


E verſus Pit, 2 Vern. 14. The Plaintiff's Father being Tenant for 
| Life of a great Eſtate, which by his Death was to come to the 

Plaintiff in Tail, in 1675, he borrowed 2000. of the Defen- 
dant, and confeſſed two Judgments of 5000/. each, with De- 


feaſances, that if the Plaintiff outlived his Father, and within 
a Month after his Death paid the Defendant 5ooo/. and if the 
Plaintiff ſhould marry in the Life-time of his Father, and ſhould 
from his Marriage, during his Father's Life, pay the Defendant 
Intereſt for his 5000 J. the Defendant ſhould vacate the Judg- 
ments; and that it was the Intent of the Parties, if the Plaintiff 


| did not outlive his Father, that the Money ſhould not be repaid. 


Ing + 
llou- 
e De 
grant 
1 — 
or Ol 
-ath ol 
to the 
0 45 
yenant, 
bettet 
73 the 
ght o 
and th 
Ster tel 
1ths al. 


— te AE Fg 


efire t 
bat 


vs *4 
-£ 
If & 
3 
= 
- 
ks 
4 
V - 
* 
* 
3 
* 
N 
L _ 
55 5 
W 
1 
FM 
1. 


P EINE PS. <2. 2 
—. % 61 8 Sy 


The Plaintiff's Father died in 1679, and the Bill was to be re- 
lieved againſt the ſaid Judgments, upon Payment of the Money 


] lent, with Intereſt; and Lord Nottingham did not think fit to 
relieve the Plaintiff againſt the Bargain itſelf, without paying 


the 5000 J. and Intereſt, from a Month after the Plaintiff's Fa- 
ther's Death ; but this Decree was reverſed by the Lord Chan- 
cellor Jefferies, who decreed the Defendant to refund all the 
Money, except the 2000/. lent, and Intereſt. jo 


Mr. Solicitor General. 


The Queſtion is, What Relief we ſhall have againſt this Bond? 
The Aſſignee inſiſts to be paid double the Sum advanced, be- 
cauſe of the Contingency, that the Plaintiff would ſurvive his 
Father; but, in the Caſe of Berny and Pit, this was deter- 


mined not to be a ſufficient Reaſon, and that the Clauſe, that 


the Money ſhould not be repaid, if the Father ſurvived, was 
put in, only to colour the Bargain, for if the Heir dies 
in the Life-time of his Father, he is worth nothing, and 


of 
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Goods as came to 
his own Hands. 


ing opened, and ſo every one in their Order, and the Counci 


with Minſbul, but were defrauded by him, and he is in Priſon, 


and worth nothing, 


and of Courſe unable to pay. We have been notoriouſly over. 
reached by Minſbul, and if D' C was concerned in the Year 
Fraud, we ought to be relieved, though none of the Money ; 2 5 
came back to him; it was unconſcionable, and fraudulent ina ps 
him to demand ooo J. and gives 2 Colour to believe, he waz D 
privy to the whole Fraud; and though he was not concerned i Wig 
in the Fraud, the Plaintiff ought not to be charged with more . 5 
ven, 467. than came to his Hands. 2 Vern. 77. The Plaintiff, with other 1 N 
The Plaintiff $ . | i | l Bon 0 
having joinly young Heirs, being drawn in by Styſtead, with the Concur. we 
—_ —_ rence of Sir William Smyth, to buy Goods at an extravagant & Je 
entered into Se- Price, and to accept of Aſſignments of bad Securities, and jointly We TY 0 
taken up at an to enter into Securities for the Payment of the Money agreed on, T4 
dhe Cut d. the Bill was to be relieved againſt thoſe Securities, and the Cout © 17 
clared, he ſhould declared, that the Plaintiff ſhould be liable only to fo much f 3 10 
able for hiscom- the Goods as came to his own Hands, and ſhould not be an- Ty 8 
Ele only wo ſwerable for his Companions ; here we were not jointly bound Z wi | 
much o e 5 


3 
nn © 
all T 
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Hazard, and are in the Nature of Bottomry Bonds on one Con- 


ſay tl 
to pa; 
fore! 
tend 
40⁰o⁰ 
bdatisf. 
WM 


N. B. Lord Notti ngbam, in one Day made eleven Decree 
againſt S/yſtead, and after the firſt Decree, the ſecond Cauſe be- 


informing his Een that every Cauſe was of the ſame Na 
ture, he ordered the Regiſter to draw up the ſame Decree in 
each Cauſe Mutatis mutandis. 5 


| Mr. Verney for the Defendant. . 
Theſe Bonds have ben adjudged at Law, becauſe of the 


the Plaintiff, as is proved by an Account found among the Pa- 


tingency, the Obligee is to have nothing, on the other Double 
the Money he advanced, and this Court will never preſume 4 
Fraud, eſpecially when D' Cota really advanced the 4000 J. to 
pers of D' Coſta, made up, and ſigned by the Plaintiff. 


Lord Chancellor. 


I think all Bonds in general entered into in Expectation of Þ 
the Father's Death, ought to be diſcountenanced, and are not! 

like a fair Adventure on Bottomry ; ſo that the Plaintiff muſt Þ * 
certainly be relieved ; but the Queſtion is, in what Manner; 
there is no Doubt but D' Cota paid the 4000 J. to the Plain- Þ * 
tiff, but whether there appears ſufficient Proof, that he wa] 
concerned in the Cheat, that it ſhould not remain with him, * ; 
he was not originally in the Contrivance, but Minſbul wu 
wholly concerned in it, and little Credit is to be given to ho 
Teſtimony, where it is not ſupported by other Circumſtances. | 
The Sum of his Evidence is, that in 1717, Biron brought him 
acquainted with the Plaintiff, and he agreed with him, in orde! | 1 
to ſupply his Neceſſities, to pay him an Annuity of . al | 


f the 
Con- 
Juble 


me 4 
I. to 


. n jy" F tot a 2 
PT. ee Gy 31 


to Min ſbul, as 


n 


Year during his Father's Life, and the Plaintiff was to cove- 
nant to transfer to him or his Aſſignee, 10000 J. South Sea 
Stock after the Death of his Father; that he, Helbert, and 
D Coſta, did afterwards concert to cheat the Plaintiff; D' Cota 
was to advance 4000 /. and the Plaintiff was covenantetl 
to transfer 10000 J. South Sea Stock to him (but. he after- 
wards ſwears, that D' Coſta advanced the Money on the 


© Bond, and not on the Transfer of the Security) and that the 
Y Plaintiff was not to keep this Money to his own Uſe, but he 
A warily avoids ſaying for whoſe Uſe, nor he does not ſwear that 
D' Coſta was to have any of it, and therefore he is not to be 
affected with the Tranſaction, And he might pay Patt of it 
Agent to the Plaintiff. who acquainted him that 
he wanted Money, and would therefore transfer the Security to 
D' Coſta, who was ready to advance it, and Mnfoul was to re- 
tain the Money to ſupply the Plaintiff Occaſions, but this is 
. all Talk between him, and the Plaintiff only; and he does not 
day that D' C/ knew of | it, and Minſbul was to have 2000. 
to pay Helbert ſeveral Sums out of it, which he agreed for, be- 
fore he would introduce him to D' Cofta, which he does not pre- 
E tend D' Coſta knew of; therefore on the Plaintiff's Payment of 


4000 l. and Intereſt, the Defendant Harwood is to acknowl- age 
| Satisfaction « on n the Judgment, and neitheir Side is to have Cofts. 


Es TOUS 


relieved him againſt this Bond, on Payment of the 40007 and 


The Plaintiff infiſted he ought to have Coſts, becauſe, though 


the Aſſignee was a Stranger to this Tranſanction, he demand. 
ed the 9000 J. and the Defendant claimed Coſts, becauſe the 
Fhainti was relieved from a N | | 


Signing apd ſealing, is is a a good Publication of : a Will 


ſidue of his South Sea Stock, India, Bank, and Orphan 


The Plaintiff 


borrowed 4000 J. 


and entered into 
Bond of 18000. 
to pay gooold, 
ter the Death 
of his Father, 
who was then a- 
bout eighty Years. 
of Age, cheCourt 
Intcrett, 


1 Vern. 167, 277, 
141. 2 Fern. 27. 
2Chan. Caſ. 120, 


136. 


: Signing and Seal. 


ing is a good Pub- 
lication of a 
Will. 


Caſe 194. 


At the Roll. 


5 Birch verſus. Baker. 
1 Bee eee, e, ee. 14 
FOE Solicitor General for the Plaintiff. 

1 AR.  Lockington deviſed a Moiety oftwo Thirds, of the Re- 


ö 3 Stock, Leaſes, Eaſt India, and South Sea Bonds, Mortga- 
: 1 ges, and other his perſonal Eſtate, to his Siſter Mrs. Colcheſter, 

« who, before the ſaid Moiety was paid to her, made her Will, 
and as for ſuch Share, and Proportion of her Brother Lock. 
ington's perſonal Eſtate ſhe deviſed all her ſaid Share to Truſ- 
tees, to pay 200 l. out of it, to her Grandſon Bzrch, and the 
| Reſidue of the Money ariſing by the Sale of it, was to be put 


out at Intereſt, for the Benefit of her Grand-daughter, till 
| Ihe came to the Age of twenty one Years : After the mak- 
ing the Will, the Executor of Mr, Lockington, at the Deſire 

df Mrs, Colcheſter, and the Legatee of the other Moiety came 
to 
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An Ademption 
of a Legacy is 
not to be pre- 
ſumed, 


at the Time Mrs, Co/chefter made her Will, ſhe was intitled to 
nothing in 8 


by her Will; ſo that this was only purſuing that Intention, and 


ſect. 5. n. 2. 

I give A 500. 
vi. 400 l. due 
on Bond, and 
100 l. in Money, 
the Teſtator af- 
ter receives Part 
of the Money, 
and takes a Bond 
for the Reſidue, 
this no A- 
demption of the 
Legacy . 


of ſeveral Eaſt India, and South Sea Bonds, and Orphan, and 


ſhe deſigned by her Will, that her Moiety ſhould be turned into 


the Teſtator after receives Part of the 400 J. and takes a Bond 
for the other Part: This was adjudged by Lord Harcourt, n0 


to an Account, and their reſpective Shares were divided, and 
paid to each of them, and Mrs. Lockington's Moiety conſiſted 


Bank Stock, Part of which ſhe afterwards ſold in her Life. 
time for 719 J. and the Quſtion is, Whether that is an Ademp- 
tion of ſo much of the Legacy; or whether we ſhall not hav 
a Satisfaction out of her Aſſets pro tanto. 


I ſhall lay it down as a Rule, that an Ademption is not to 
be preſumed, but muſt be either expreſſed, or neceſſarily impli- 
ed, ſomething muſt be done to ſhew the Intention of the Teſ. 
tator altered, or otherwiſe, though the Thing is changed, there 
is no Ademption. Your Honour at a former Hearing deter. 
mined, that the receiving the Legacy, did not take it away, 
for that did not ſhew an Alteration of her Intention, but it was 
neceſſary to aſcertain the Share, and prevent Survivorſhip ; 
ſo the preſent Conſideration 1s, whether her Sale of Part of it 


afterwards as a divided Moiety, is an Ademptien of ſo much. 


Thisis not like the Deviſe of a Horſe, or other ſpecifick Thing, 
which if the Teſtator ſells afterwards, the Legacy is gone; for 


pecie, and ſhe deviſed no ſpecifick Thing, and the 

Species afterwards allotted to her, were not the Things ſhe had 
before deviſed, ſo that her diſpoſing of any of them afterwards 
was not an Alienation of any ſpecifick Thing ſhe had deviſed but 


Money, and 200 J. of it paid to her Grand- ſon, and the Reſidueto 
be put out at Intereſt for the Benefit of the Grand- daughter; ſo that 
ſhe does not deviſe the Share itſelf, but the Money ariſing by 
it; and then, ſince Ademptions are not to be preſumed, whit 
is there in this Caſe that ſhews an Alteration of her Intention? 
not the turning it into Money, for that was what ſhe defignel 


preparing Things for her Truſtees. 2 Vern. 681. I give ny 


Uncle Orm 500 l. viz. 4007. due on Bond, and 100 J. in Money, 


Ademption of the Legacy, becauſe nothing appeared to ſhew 
an Alteration of Intention. It cannot be imagined when Mr. 


Colchefter made her Will, ſhe conſidered herſelf as intitled to: 
ſixth Part of every Species, and then her Will cannot be un: 
derſtood as a Deviſe of a ſixth Part of every Species; but ii: 
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diſpoſes of her ſixth Part, be it what it will, and orders it to Li 


be converted into Money; if her Receipt is no Ademption, ſi 
why ſhould her Sale of it? which is not inconſiſtent with b 


Will, but carrying on the Itention of it. - 
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OR Mr. Attorney General for the Defendant, 
This Deviſe of Mrs. Colcheſter is the ſame, as if ſhe had de- 


viſed the particular Sorts, and ſhe only expreſſes herſelf other- 


wiſe for Shortneſs ; her ſaid Share is given to the Truſtees, and 


the turning of it into Money, is Part of the Truſt, and not of 


the Bequeſt ; and that Direction ſhews, ſhe did not apprehend 
ſhe was intitled to Money, and, if after making her Will, ſhe 
had not called it in, her Truſtees would have been intitled to 
a Share of each Species, which ſhews the Will amounts to a 
Deviſe of the particular kinds and not of ſo much Money: I 


allow an Ademption is not to be preſumed, but muſt be ſhewn 


by ſome Fact, that takes away the Thing, and differs from a 


or Codicil , and the Direction to the Truſtees to ſell, does not 
alter the Caſe, becauſe this was a Sale by herſelf in her Life- 
time, If the Teſtator deviſes a Bond Debt, he deſigns the Le- 
gatee the Money, yet if he afterwards call it in, the Legacy is 
loſt, In the Caſe of Orm and Smyth, the Legacy of 5001, re- 
mained, though one of the Funds was altered, and the viz. 
made the Difference, for .he 500 /. was abſolutely given, The 
Executor of Mr. Lockington, if the ready Money was ſufficient, 
could not turn theſe Species into Money, for the Payment of 


the Debts ; but the reſiduary Legatees were intitled to the ſpe- 


cifick Shares, Lady Dover deviſed the Reſidue of her perſo- 


| fonal Eſtate, which conſiſted of Leaſehold Houſes to a Roman 
| Catholick, and your Lordſhip decreed it to be diſtributed a- 


mong her next of kin, becauſe the Teſtatrix having left Money 
ſufficient to pay her Debts, the Deviſe was intitled to the very 
Species, and the Executor could not fell them, and ſhe Was diſ- 
abled by the Statute to take the Leaſes. Therefore this Deviſe 


is the ſame, as if ſhe had deviſed the Particulars by Name, and 
the Teſtatrix having afterwards diſpoſed of Part of them: As E 


to ſo much of them the Legacy is gone, and it is become Part 
of her own Eſtate. Suppoſe ſhe had given them away, could 
the Legatec have had Satisfaction for them out of her Aſſets? 


| Maſter of the Rolls. 


An Ademption is an implied Revocation, a Declaration of the 
Intention being altered, and muſt operate as a Revocation ; the 


civil Law diſtinguiſhes, where a Legacy 1s paid in by the Debtor, 


or Coercion of Law, which is no Ademption, becauſe no Change 


of Mind appears, and where it 1s called in by the Teſtator, in 
which Cale the Legacy is gone : The Queſtion then is, if here 
does not ap 


Se, 


R 
x * „ 
. 


5 r a ſufficient Intention in the Teſtatrix to alter 
ber Mind? The Brother's Eſtate conſiſted chiefly in Securities, 
und he gives a Moiety of two Thirds of the Reſidue of it, enu- 
merating the particular Species of which it conſiſted, to Mrs. 

Culcbeſter, and ſhe by her Will gives this her undivided Share, 


| a Revocation, which takes away the Bequeſt, as a later Will, 


If the Teſtator 
deviſes a Bond 
Debt, and after 
calls it in, the 
Legacy is loſt, 


Ant, Caſ. 8. 

A deviſes theRe. 
fidue of her per- N 
ſonal Eſtate, 
which conſiſted 
in Leaſehold 
Houſes, to B 2 
＋ and left 
umcient to 

her Debts, 1 
intitled to the 
Houſes, and the 
XECutor cannot 
ſell them, and 
being diſabled by 
the Statute to 
take, the Refi- 
due ſhall be di- 
ſtrib uted among 


the next of kin 
"of & 
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Legatees of the 
Re ſiduum, arein- 


titled to the Spe- 


cies of which it 


ſpecifick Eſtate, and have an Injunction of this Court, to reſtrain 


conſiſts, if there 
are other Aſſets 
ſufficient to pay 
the Debts, and 
may have an In- 
junction to hin- 
der the Exrcutor 
from ſelling 
them, and are 
intitled each of 
them to a Moi- 
ety of every Spe- 
cies, if they can 
be divided with- 
out Ptejudice. 


A deviſed a Moi- 
ety of his South 
SeaStock, Leaſes, 


South Sea Bonds, 


Mortgages, and 

other his perſcnal 
Eftate to B, who 
before he receiv - 
ed his Legacy, 


made his Will, - 


and deviſed this 
Moiety to Truſ- 
tees, to ſell and 
y 200 l. to C, 
and the Reſidue 
of the Money to 


D, afterwards B 


and the Legatee 
of the other Moi- 
ety come to an 
Account with 


the Executor of 


A, and their 
Sharcs are ſet 
out and received, 
and the Stock 
and Bonds are al- 
lotted to B, who 
ſells Part of 
them in his Life- 
time, without 


* 


&c. afterwards a Diviſion is made of the Brother's Eſtate and 
Stock, and Bonds are allotted to her, Part of which ſhe ſells 
and keeps no Account of the Produce, and the Grand-danghter 
would have her Eſtate Debtor to her for ſo much: Mrs, Cl. 
cheſter, if the Debts were paid, might inſiſt upon receiving the 


the Executor from touching, or ſelling the Species, and to have 
an equal Share of every Species with the other Legatee, and not 
have one fer off againſt the other, unleſs it was a P*cjudicetothe 
Eſtate : The Executor, for Inſtance, *conld not have piven the 
leaſehold Eſtate to one or other of them, but each ni fa 
Ill have a Part of the real Chattels. She might have 1 or 
undivided Share, and the Vendee would have ſtood in her r 1 
and that would have been an Ademption, and will coming o 
Diviſion of it, and then ſelling Part of it, make any Difference? 
Mrs. Colcheſter, after making her Will, firſt came to a Diviſion 
and Receipt of her Share, which did not amount to an Ademp- 
tion, becauſe it was done in Concert with the other Legatee; 


and by this Step ſhe put it more in her Power to diſpoſe of it, 


and accordingly ſhe afterwards ſells Part of it, and keeps no 


Account of the Produce, but if ſhe had, and the Account had 
been framed in ſuch a Manner as ſhewed her Intention, that 
this ſhould ſtill be conſidered as Part of her Brother's Eſtate it 
might then be ſaid, ſhe was only carrying on the Intention of 
her Will, but having blended the Money with her own Eſtate 
it ſhews her Intention, that it ſhould be no longer conſidered 1 
any Part of her Brother's Eſtate, So, I am of Opinion, that this 
Sale is an Ademption pro tanto; ſhe had a Property in her ſpe- 
cifick undivided Share, and if ſhe had ſold it before the Diviſion. 
that. would have been an Ademption, and why ſhould it not be 
after Diviſion? which enabled her the better to ſell it, and ſhe 
has kept no Account of the Money. ; 3 


keeping an Account of the Produce, This is an Ademption of the Legacy to D pro tanto. 


But receiving his Share was no Ademption, for it di . | | 
: | „for it did not ſhew any Change of his Mind, b : 
with the other Legatee, to aſcertain their Moieties, and prevent en nas eee 


1 Vern, 95, 


_ Caſe 195. 


At the Rolls. 
Eodem die, 


Sæuiub. part 7. ch. 20. Raym. 32 5. 2 Fern. 521. 
Morgan verſus Morgan. 


HE Teſtator made bis Will, inter al,, in theſe Words; *I 
give and bequeath to my Grand-mother, all my perſonal 


Eſtate, of what Kind, Nature, or Quality ſoever, which I ſhall 
be intitled to, as Adminiſtrator to my Father, or otherwiſe 


howſoever, exonerated, and diſcharged of the Payment of all 
my Debts and funeral Charges; and ſubjects his Lands to the 
Payment of his Debts, and Funerals.” The Defendant in- 
ſiſted, that this was a ſpecifick Legacy diſcharged of the Debts 
of the Son, but not of the Father, and would take in only the 
diſtributive Share of the Son. The Plaintiff, that by the Words 
and Intention of the Teſtator, all the perſonal Eſtate of the Fa- 
ther, as well as of the Sun would paſs, and diſcharged of both 

1 e their 
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their Debts, for the diſtributive Share did not belong to him as 
Adminiſtrator, but he had a Right to it, if he had not taken out 


| Adminiſtration, and the Words ſignify, all the legal Eſtate he 


was intitled to, by taking out the Letters of Adminiſtration, 
which as he might diſpoſe of in his Life-time, fo he might by 
his Will, which will amount to a Devaſtavit, and then the Debts 
of the Father will become his Debts. 


Maſter of the Rolls. 


| A Man, by Law, cannot commit a Devaſtavit by his Will, 
but only by Act executed in his Life-time ; for the Teſtator can 
give nothing away by a Deviſe, but what he lawfully may; and 
therefore only his diſtributive Share of the perſonal Eſtate, diſ- 
charged of the Debts, can paſs. The Debts are Ms alienum, 


not the perſonal Eſtate of the Father; and he ſays, all my per- 


ſonal Eſtate, not all his perſonal Eſtate. And even if the Son 
by committing a Devaſtavit had made them his Debts in Con- 
ſtruction of Law, they ſhould not be conſidered as ſuch in this 
Will, but his Eſtate, &c. is only his Share under the Statute, 
of ſo much as remains, after Payment of the Debts, but if he 
has waſted the Aſſets of the Father, ſo that there are not ſuf- 
ficient to ſatisfy his Debts, as to ſo much they are the Son's 
Debts, and muſt be paid out of the perſonal Eſtate. 


A Man cannot 
eommit a De- 
vaſtavit by Will, 
but nothing 
paſſes, but what 
the Teſtator may 
lawfully grant. 


I give to A, all 
my perſonal 

Eitate which I 
ſhall be intitled 
to as Admi- 


Father, or o- 
therwiſe how= 
ſoever, exone- 
rated nd diſ- 
charged of all 
my Deos and 
© Funerals, aud 
the Teſtator ſuL- 
jected his Lands 
to the Payment 
of his Debts and 
Funcrals, No- 
thing paſſes by 


K W & G6 * * . 


theſe Words that belonged to the Father, but the diſtributive Share of the Son, and tho', if he waſted the Aſſets, by Con- 
ſtruction of Law he made his Father's Debts his own, yet the Words of this Will muſt not be taken in that Senſe, but they 


muſt be paid out of his perſonal Eftate, Sewinb, part 3, ſe. 6, 5. n. 2. Bro, tit, Adm, n. 7, 
Plauyd, 525, 526, Wentw, Off, of Ex. 17, 86, | 


Thurſday, June the 25th. 
Ward verſus Sir John Eyles. 


Mr. Attorney General for the Plaintiff. 


Bill was brought by Sir John Eyles, and the other Truſtees 
| for the Sale of the Eſtates of the late Directors of the 


| South Sea Company, againſt Sir 7%n Blunt, and Mr. Ward, to 
| have 40000 J. repaid, and 1000/. South Sea Stock retransferred to 
them by Mr. Ward, which Sir John Blunt, one of the late Di- 
rectors, had paid him for the Purchaſe of an Eſtate in Gray's 
Lane, and Wapping, in the Year 1720, and to ſet aſide the 
aid Purchaſe, as fraudulent, and ſubſequent to the Time al- 
| lowed by Act of Parliament. By the Articles of Agreement, 
dir John Blunt was to pay 20000 J. at a Day certain, 20000). 
when the Conveyances were executed, and 10000/, by a Tranſ- 
fer of 1000 J. South Sea Stock with the Dividends, and the Pur- 
© Chaſe was decreed to be ſet aſide, and the Money repaid, and 
te croſs Bill is to have the Purchaſe eſtabliſhed. The Defen- 


dants obtained an Order to refer the Depoſitions for Irregularity, 


F and the Maſter has certified that they are irregular, becauſe the 


5c Witneſles 


Fitz. ſame tit, n. z. 


Caſe 196. 


At the 
Chancellor's 
Houſe. 

. Lord 


| Chancellor. 


niſtrator to my 
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Witneſſes were examined to the fame Matters that were in Iſſue 
in the original Canfe, and they were ſettled by a Decree of the 
Court. The great Queſtion in the original Caufe was, When 
the Articles and Conveyances were executed? Mr. Aeffy be. 
ing examined, when Sir fob Blunt laid the Articles before him, 
but not the particular Day, depoſed it was ſome Time in the 
Winter, 1720, and we had an Order to examine Mr. Pearce 
viva Voce, at the Hearing, but your Lordſhip was of Opinion, 
we could not examine him to the Time. But Mr. Anneſley be- 
ing examined in this croſs Cauſe, ſwears, that on looking over 


the Book in which his Fees are entered, he finds, that the Ar. 


ticles were laid before him for his Peruſal, 6th January 1720, 
which was before the diſabling Act took Place; and Mr. Pearce 
ſweats, Mr. Ward ſhewed him the Articles in Auguſt 1720, 
the Witneſſes are Perſons of undoubted Reputation, and have 
not proved any Thing that tends to contradict what was proved 
in the former Cauſe, but only what tends to explain and il. 
luſtrate it ; and though I allow, that the Court is very tender of 
_ examining Witneſſes after Publication, yet they admit of aux- 
 Iliary, or explanatory Proofs. Kezhw. 96, a, b. As where 4 
and B are ſuppoſed to have done ſuch an Act, the Proof of 
which is but obſcurely ſet forth in the in the Witneſſes Depo- 
ſitions, they not giving any reaſonable Teſtimony of their Know- 
ledge touching the Performance of ſuch Act in any Particular; 
Now, if ſuch obſcure Depoſitions be publiſhed, and the De- 
ponent happen to die, others may well depoſe, that they were 
preſent at the Performance of that Act, and fo explain the fit 
Depoſitions ; but if they depoſe any Thing contrary to the for- 
mer Depoſitions, or which may alter any Part of the Subſtance 
thereof, ſuch Depoſition is void, and ought to be rejected, 
Hardy, 180. Sir John Langham verſus Lawrence, 


Mr. Wills. 


The Maſter has given two Reaſons, why the Depoſitio 
are irregular, becauſe the Witneſſes were examined to the ſame 


| Matters in the original Cauſe, and becauſe all thoſe Matters 


| were ſettled and determined by the Decree ; but this laſt Ree 


ſon is only proper for your Lordſhip's Judgment, and is out of tie 
Submiſſion to the Maſter, the Defendant may think the Matter 
by the original Bill is not brought properly before the Court, 


and may be willing to ſtate his own Caſe ; but by this Argu- 

ment, no croſs Cauſe could be brought to Hearing, after a De- 
cree in the original Cauſe. The other Reaſon goes to all tie 
Evidence, and ſo is in Effect to ſay, we ſhall not bring ot 
Cauſe to a Hearing, becauſe we cannot read our Depoſition. | 
It is not proper to examine Witneſſes, to contradict what wi þ 


ſworn in the other Cauſe, but it is agrecable to Reaſon, and 


the Practice of the Court, that where any Matter is doubtful} 


in the original Cauſe, to allow auxiliary Proofs in the Lee. 5 
auk 


— 
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Cauſe to explain it, and this is the Reaſon, why the Court in 
many Caſes directs an Hue, yet that is liable to the ſame Ob- 
jection, that the ſame Witneſſes may be examined to the ſame 
Points ; indeed if they ſwear contrary to their Depoſitions, no 


Weight will be laid on their Evidence, and ſo your Lordſhip at 


the Hearing, may give what Credit you pleaſe to theſe Depo- 
ſitions, where they contradict the former: The Decree was 
made, not becauſe the Evidence was againſt us, but becauſe we 
had not made out the Facts neceſſary to our Defence, nothing 
was proved againſt us, but we had not proved enough : All 
we have done in this Cauſe 1s, to explain and ſupply what was 


- doubtful, but not to contradict even the Plaintiff's Evidence. 
I Can. Caf, 228. On an Appeal upon a Commiſſion of charitable 


Uſes, the Queſtion was, Whether certain Houſes were Parcel 
of Brideawwell, or of Dorſet Houſe? and the Court directed a 
Trial of Law, and a Commiſſion was moved for, to examine 
a Witneſs eighty Years old, who was not diſcovered before, and 
unable to travel: The Motion was oppoſed, becauſe of Publi- 


cation being paſt ; and the Lord Keeper ſaid, e the Rule 


ot Non- examination after Publication had been ſtrict in this 


Point, yet the Court was the Judge, and ſo he ordered a Com- 


| miſſion, By this it appears, that is diſcretionary in the Court 
| to grant a Commiſſion after Publication; and though that 
was an Examination after Publication in the ſame Cauſe, that 
does not make the Caſe. different from ours, for the Reaſon 
why an Examination is not allowed after Publication, for fear 


to introduce Fraud and Perjury, when the Parties know where 
the Cauſe pinches, is equal, whether the Examination is in the 
ſame, or another Cauſe, „ 


Mr. Mead. 


The Truſtees by their Anſwer to our croſs Bill ſay, that 


the Articles, or the Indorſement of the Payment were not ex- 
ecuted, when they bear Date: Theſe then being Matters par- 


ticularly put in Iſſue in this Cauſe, and Publication being paſt 
in the original Cauſe before their Anſwers came in, it was pro- 


per, and not inconſiſtent with the Rules of the Court, to exa- 


mine to theſe Points, there was no Examination in the original 
_ Cauſe to the particular Time, the Articles were executed, and 
upon the Hearing, Mr. Juſtice Price was of Opinion, that 


there ought to have been a further Inquiry; and the Witneſſes 
in this Cauſe give their Reaſons from written Evidences, why 
they can remember the particular Day ; ſo this is no more than 
proving Exhibits, and offering explanatory Evidence, and giv- 


ing the Witneſſes an Opportunity to ſee, whether they can find 


any thing to explain, and fix their Evidence: Mr. Maſon ſays, 
he remembers it to be the ſeventh of September, becauſe on that 
Day he received a Note from Sir John Blunt, drawn on the 
Sword Blade Company, which he makes an Exhibit: So Mr. 


* 


Anneſley 
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Anneſley in his former Examination ſaid, ſometime in the Year 
1720, now he ſets out the Day, and Mr. Pearce is poſitive, 
from a Letter that he ſaw and peruſed, the Articles in Au- 
guſt; and his Depoſition is not irregular, becauſe the tame 
Witneſs cannot be twice examined, for he was not examined 


in the former Cauſe, It is very uſual on Application, to exa- 


mine a Witneſs over again before the Maſter, after a Hearing 
to Matters of Account, and the like ; and this being an Exa- 
mination in another Cauſe, there was no Reaſon to apply for 
Leave. 5 . | 
Ee Mr, Fazakerly. 

Here is an Exhibit bearing Date in July, which is to be 
preſumed, was executed at that Time, and we have only exa- 
mined to fortify that Preſumption ; and ſince we have a Right 
to proceed in our croſs Cauſe, it is reaſonable we may examine 
to all the Facts neceſſary to make out our Caſe. The Wit- 
neſſes have refreſhed their Memories by written Entries, which 
cannot Miſtake ; and if your Lordſhip on Application, would 


have granted this Examination in the fame Cauſe, as being juſt 


and reaſonable, of common Right we have Liberty to examine 
to it in the croſs Cauſe without Leave. When a Court dired; 
an Iſſue, it is liable to the ſame Objections as this Examination: 
If theſe Depoſitions ſhould be ſuppreſſed, we ſhould be without 


Remedy, though the Juſtice of the Caſe was with us: If your 


Lordſhip permits them to be read, you may give what Credit 
you pleaſe to them, and they will not conclude the Property 
of the Defendant ; but if your Lordſhip pleaſes you may di- 
rect an Iffue, 1 e 


Mr. Solicitor General for the Defendants. 


The only Queſtion is, Whether the Examination in the 


_ croſs Cauſe is regular. In 1723 we brought our Bill, and 


in May 1727 the croſs Bill was filed, Publication paſt in our 


| Cauſe the gth of July following, and our Anſwer came in the 


December after. We ſet out by our Bill, the whole Fraud and 
Contrivance, that the Houſes were ſet by Ward upon fic- 
titious Leaſes to Maſon at a 1000 J. a Year Rent, and fifty 


Years Purchaſe given for them by Sir 7% Blunt; that the 
Agreement was not carried into Execution 'till after the 5th 


of January 1720, and that the Articles were antedated, and 
this was the moſt material Point in Iſſue in that Cauſe : The 
croſs Bill relates to the ſame individual Thing, to diſcharge the 
Claims of the Truſtees, and to quiet the Plaintiff in the En- 


joyment of the Money and Stock, and is as much by way ol 


Defence only, as their Anſwer. | 


The Cauſe was heard four Days by your Lordſhip, aſſiſted 
by the Lord Chief Juſtice Raymond, the Maſter of the Rolls, 
and Mr. Juſtice Price; and your Lordſhip declared the whole 
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proceedings to be fraudulent, and decreed, that Blunt and Ward 
ſhould account for the Money, and Stock; and this Decree has 


been ſigned, and inrolled, an Account taken, and a Report made: 


Our Anſwer to the croſs Bill came in before the Decree, or we 
might have pleaded it in Bar to their Relief, for a Decree cari 
never be varied by a new Bill, but by a Bill of Review only, 
becauſe the ſame Court might make contrary Decrees on the 
fame Equity, and the Parties would be intitled to the Aid of the 
Court to carry them into Execution, ſo that the Proceſs of the 
Court would fight with itſelf: They ſay, as they have a Right 
to go on with their Cauſe, they have a Right to prove their 
Caſe, but they cannot examine to the ſame Matter after Pub- 
lication, either in the ſame Cauſe, or in a croſs Cauſe, becauſe 
they equally ſee what is ſworn ; and this occaſions that conſtant 
Application to the Court to enlarge Publication in the original 
Cauſe, till they have examined their Witneſſes in the croſs 


J Cauſe, that they may not be precluded from examining; and 


the Reaſon is to prevent Perjury, and the Contradiction of Evi- 


dence, to miſguide the Court by a Miſrepreſentation of Facts, 
and the ekeing out Evidence by Explanation, As this is a gene- 


ral Rule, let us ſee whether there is any Reaſon to dipenſe with 
it in the preſent Caſe; they ſay they examine only to illuſtrate 
the former Evidence, and to a Point, that was thought not ma- 
terial in the other Cauſe; but this was the principal Point in 
Iſſue in that Cauſe, and a Fact they themſelves examined to; but 


N if, after a Cauſe was heard, and the Court laid hold of a Defect of 


Evidence, the Party might examine to the ſame Matter in a croſs 


Cauſe, it would be the ſtrongeſt Temptation to make out, and 


ſupply what they find material, and the Examination is equally 
introductive of Perjury, whether it contradicts the former Evi- 
dence, or carries it further upon their finding it material; and 
they draw their Arguments, from what the Witneſſes have 
ſworn in this Examination, which cannot be conſidered; for 
the Queſtion is, Whether the ſame, or new Witneſſes have been 


examined to the ſame Matters that were at Iſſue in the original 
Cauſe, not what they have ſworn on the Examination: We 


oppoſed the examing Mr. Pearce Viva Voce, in the other Cauſe 
to the Time ; becauſe they cou'd examine him only to the 
Execution, and the Reaſon is, becauſe ſuch a Witneſs may have 
ſeen the Depoſitions, and not to fave the Regiſter a little Trou- 
ble, but there is not that Room for Perjury, when he is exa- 
mined only to the Execution: So theſe Depoſitions are not 


warranted by the Courſe of the Court, nor by the Reaſons of- 


tered for the Plaintiff, As to the Caſes that have been quoted, 
it is not ſaid in Keikeay, whether it was agreed by the Court, 
or by the Council at the Bar, as their Opinion, and there the 
Depoſitions were obſcure, and the Witneſs dead, but I am ſure 
the contrary Opinion has been held ever ſince, and their going 


Jo far Back, is a ſtrong Proof, that the modern Practice is a- 


| + Zainlt them, The Caſe in Hordres is nothing to the Purpoſe ; 


5 D a 


You mos prove 


Voce at 


A Decree in- 
rolled cannot be 
varied by a new 
Bill, but only by 
a Bill of Review, 
or by Appeal, 


an Exhibit . 
the - 

Hearing, but you 
can examine the 
Witneſſes only 

to the Fxecuy 
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Trial was directed, and a Bill brought for a Diſcovery, and the 
Defendant demurred, becauſe the Plaintiff ought not to have 
ſapplemental Proof in the ſame Cauſe, and the Demutrer was 


over- ruled; here they would have ſupplemental Proof in the 


ſame Court, and to overturn a Decree, but it is oper to ap 
ply for Evidence on a Trial, and the one Caſe has no Relation 


to the other. They ſay the Court after Publication often di. 


rects Iſſues on the Hearing; true, and the Defendants in the 


former Cauſe preſſed for a Trial, but your Lordſhip, and his 


Honour the Maſter of the Rolls, were of Opinion againſt them, 
from the extreme Danger of Perjury, after the Parties have 
meaſured their Strength; and becauſe this whole Caſe was a 
Complication of Fraud ; and if the Court at that Time would 
not grant them what it often does to the Suitors, there is 
greater Reaſon to adhere ſtrictly to the Rules of the Court, 


Lord Chancellor. 5 


Vou need not go on. There is no Rule in this Court more 
ſacred, than that Witneſſes ſhall not be examined in another 


Cauſe, to Matters in Iſſue in a former: It is ſometimes done on 


an Appeal in the ſpiritual Court in the ſame Cauſe, viva Voce, 
and informandam Conſcientiam Judicis, becauſe the Court are 
to ſatisfy themſelves all the Ways they can. Croſs Bills were 
at firſt unwillingly allowed of; the Court foreſaw great Incon- 


veniences from them, and the Rules relating to them were in- 


Croſs Bills are in 
Nature of a De- 
Fence, and were 
firſt allowed that 
the Party might 
Rate his own 


Caſe more to his 


Advantage than 
he could as aDe- 
fendant, 


troduced by Sir Nicholas Bacon; they are in the Nature of a 
Defence, and were allowed of, that the Party might more fully 
have the Benefit of ſomewhat he could not ſo well profit him- 
ſelf of being a Defendant, though it was at Iflue in the other 
Cauſe, but they cannot examine to the ſame Matters after Pub- 
lication, as evidently appears from the Motions that are every 
Day made to enlarge Publication in the original Cauſe ; but the 
Plaintiff has been guilty too of a Breach of another Rule, thata 
croſs Bill is to be brought, time enough to examine to, before 


Publication paſſes in the original Cauſe, the Anſwer came in be- 
fore the Decree, ſo they could only anſwer, and deny the Facts, 


Matters examine 
ad to in the ori- 
ginal Cauſe, and 
Publication paſt, 
or ſettled by the 
Decree, cannot 

be examined to 
Pract. Reg. in 


$09, 72 Fern, 253. 1 Chan. 


and if any Thing happens after that hinders an Examination te 
them, that cannot be helped: The Decree has eſtabliſhed theſe 
Facts, and can be altered only by a Bill of Review, or an Ap- 
peal, and the Matters in Iflue in the original Cauſe, or ſettled by 
the former Decree, cannot be examined to in the croſs Cauſe; 
ſo the Exceptions to the Maſter's Report muſt be over-ruled. 

in the croſs Cauſe, Curſ. Canc. 323, 324, 327. 1 Chan, Cal. 234. MKeiku, 100, a, Hardr, 120. 


Canc. 43, 362, $63 Introd. to Clerk's Tut, in Canc. 20, 74. 2 Chan. Caf. 75, 79, 217. 2 Ven. 
155 23723. eee 


Friday, 
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Friday, June the 26th, 
Stanley verſus Stock. 


| FIWO, were jointly and ſeverally bound ; both died, and 
i the Plaintiff, who was Adminiſtrator to one of the O- 


| bligors, filed a Bill againſt his Heir, and it was objected at the 
Hearing, that the Repreſentatives of the other Obligor, ought 


| to have been made Parties; but the Objection was over- ruled, 


383 


Caſe 197. 
At the 


Chancellor's | 


Houſe. 
Lord Chan- 
cellor, 


If Obligors are 
bound jointly and 
ſeverally, the 
Obligee may ſue 
them here ſeve- 
rally, as well as 


| becauſe the Obligee may ſue them jointly or ſeverally in this * 

Court, as well as at Law. 5 ; See ors 
Thurſday, Fuly the 2d. 

Appeals and Rehearings: * , W . 

Hawkins verſus Croke. Houſe. 

Mr. Verney for the Defendant. 2 — 


*H1S Cauſe comes before your Lordſhip on an Appeal, from Ant. Caf, 255. 


1 a Decree of his Honour the Maſter of the Rolls, and on 


Exceptions taken to the Maſter's Report, of the Regularity of 
iſſuing the Sequeſtration ; but as, if the Decree is reverſed, that 
will put an End to the other Queſtion, I ſhall, according to your 
| Lordſhip's Commands, confine my ſelf to that. On the 2oth of 
February 1728, a Sequeſtration iſſued for want of an Anſwer, 
and on the 28th of the ſame Month, the Plaintiff obtained an 
| Order to ſet down the Cauſe on the Sequeſtration, that the Bill 


might be taken pro Confeſſo; when the Cauſe came on to be 


: heard, it being alledged for the Defendant, that he was willing 


to anſwer, the Cauſe was adjourned to the 7th of March. On 
the 4th of March, we put in an Anſwer, which the Plaintiff 
excepted to, and on the 7th of May the Maſter reported inſuf- 
ficient, and the next Day we were ſerved with a Subpcena for 


: Coſts, and to make a better Anſwer. On the 14th of May we 
paid the Coſts, and on the xoth of July we put in a ſecond 
' Anſwer, which on the 13th of July the Maſter reported inſuf- 


ficient, then we put in a third Anſwer, which was ſworn, and 
filed the 19th of July, and on the 2 1ſt of Fuly 1729, the Cauſe 


came to a Hearing, and the Bill was decreed to be taken pro 


Confeſſo, though we produced a Certificate that our third An- 
{wer was filed, and which not being excepted to, muſt be taken 
for a full, and ſufficient Anſwer, though only two Anſwers are 
taken Notice of in the Decree: But as the Cauſe is open on 
the Appeal, we may read to your Lordſhip the Certificate, and 
if the Decree was inrolled, we could have a Bill of _— for 

| | | Error 
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em 


Error appearing on the Face of it, that we had put in two An. 


wers; whereas the Foundation of theſe Dccrees is, that the 


Doefendant would not anſwer, though the preſent Practice 3; 


otherwiſe ; yet anciently, if the Defendant would not anſyer 


and a Sequeſtration was returned, the Bill was not taken pro 


Confeſſo, unleſs the Plaintiff could prove the Allegations of it 


\ becauſe in all Bills they are greatly beyond the Truth, in Order 


If a Defendant 
puts in four in- 


ſufficient An- 


ſwers, he is to be 
examined on In- 
terrogatorics, in 
Vinculis. f 


But not if he 
puts in a bad Plea 
and three inſuf. 
ficient Anſwers, 


If the Defendant 
is in Cuſtody and 


will not anſwer, 


he is to be 
brought up by 
ſeveral Habeas 
Corpus, before 
the Bill ſhall be 
decreed pro Con- 
feſſo. 


to come at it. 1 Vern. 223. For ſince the Defendant by re- 


fuſing to anſwer, deprived the Plaintiff of putting Matters in 


Iſſue, the Court gave him a Liberty to prove them. In 1 Ver. 
247, the Lord Keeper took Time to conſider, whether he would 


decree the Bill pro Confeſſo, fo it is not a very plain Caſe. And 


1 Jein. 228. If one of the Defendants is in Contempt, and 
ſtands out to a Sequeſtration, and the Cauſe is heard againſt the 
the other, yet he may come in and anſwer, and the Cauſe may 
be heard again as to him. And if a Defendant puts in four in- 
ſufficient Anſwers, by the Courſe of the Court, he is to be ex- 
amined on Interrogatories in Vinculis, and 1 Chan. Caſ. 279, 
where a Defendant put in a Plea, which was over- ruled, and 
after three inſufficient Anſwers, the Chancellor would not com- 
mit him to be examined on Interrogatories. But in this Cafe, 
the Defendant was in Priſon at the Suit of the King, on a Con- 
viction of Forgery, in which Caſe the Bill ought never to be 
taken pro Confeſſo, till he has been brought into Court by Ha- 
beas Corpus, and told of the Danger he is in, if he does not an- 
ſwer, and have a Day given him to put in his Anſwer, that the 


Court may judge, whether he is obſtinate, or unable, through 


Poverty, or otherwiſe, to anſwer: And this is the Practice, 
whether he is in Cuſtody at the Suit of the Plaintiff, or of a 
Stranger; Curſus Canc. 115. of which the Plaintiff was fo ſen- 
ſible, that ſince the Decree, he has conſtantly brought him into 
Court to inforce the Execution of it, though it was more ne- 


ceſſary before the Decree, than ſince, that the Bill might be 


read to him, and he know what to anſwer. 


If the Merits are 
with them, to reverſe the Decree, will not rob them of the Re- 
nefit, but if they are with us, we are precluded from the Ad- 
vantage of them, by this Matter of Form. 


Mr. Attorney General for the Phintif, © 


This Decree will appear to be very regular from the Cir- 


cumſtances of the Caſe, and the general Practice of the 


Court; when the Cauſe came firit to be heard on the Sequel 


tration, the Plaintiff was undoubtedly intitled of Right to a 


Decree, that his Bill ſhould be taken pro confeſſo, no Anſwer 
being then on the File; but then the Defendant applies for Li- 
berty to anſwer, and the Maſter of the Rolls gave him Leave, 


and adjourned the Cauſe ; he puts in an Anſwer, which the 


Maſter reported inſufficient in fifty two Exceptions, and the 
Plaintiff obtains an Order to bring the Cauſe. on again upon the 
Sequeſtration, when it was alledged, that the Defendant had 


put 


— 
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put in a further Anſwer, which being afterwards reported in- 
ſufficient, the Cauſe came on again, as it did originally, for the 
Liberty to anſwer, was only an Indulgence given by the Court, 
out of the Rules, which the Defendant had no Right to, and 
had abuſed ; and the Defendant in his Petition, after the ſecond 
Anſwer, for the Cauſe to ſtand over, confeſſes, that he could 
not put in a full Anſwer, being a Priſoner, without a Sight of 
the Letters in the Cuſtody of the Plaintiffs Clerk in Court; 
and fince he has not ſeen them, this is an Admiſſion, that his 
third Anſwer is inſufficient; then the Queſtion is, Whether 


the Cauſe being ſet down on the Sequeſtration, the Bill might 


not be decreed pro confeſſo, though the Defendant had put in 


| three inſufficient Anſwers, whatever was the ancient Practice, 


the preſent Courſe of the Court is, when the Defendant is in 


Contempt to a Sequeſtration, for want of an Anſwer, to take 
the Bill pro confeſſo, and Courts of Equity have eſtabliſhed 
this Rule, in Conformity to the Courts of Law, where if the 
| Defendant appears, and will not plead, by the Judgment on 
nil dicit, the whole Declaration is taken for true; ſo if no An- 
| fwer was in, the Decree muſt be admitted to be regular, and 
| theſe inſufficient Anſwers will not vary the Caſe, but they are 
| to be conſidered as no Anſwers, for the very Reaſons on which 
| theſe Decrees are founded, that by the Defendant's Fault, no 
| Iſſue can be joined for the Plaintiff to prove his Caſe, for if the 
| Anſwer is inſufficient, the Merits of the Cauſe are not put in 
Iſue; beſides, the Plaintiff wants the Diſcovery of the Defen- 
cant, to affiſt him in his Evidence, and that in Caſes of Con- 
| tempt an inſufficient Anſwer is conſidered as no Anſwer, ap- 
| pears from hence ; that if the Proceſs of Contempt is once be- 
gun, and an inſufficient Anſwer is put in, the Plaintiff is not to 
begin the Proceſs de novo, but may carry on the old Proceſs, fo 
this Bill ought to be taken 
dant has done nothing to put the Matters in Iſſue, and the Plain- 
E tiff wants his Diſcovery, and cannot otherwiſe come at a De- 
| cree. But this is ſaid to be againſt the Courſe of the Court, by 
which if the Defendant puts in four inſufficient Anſwers, he 


ro confeſſo, becauſe the Defen- 


| is to be examined upon Interrogatories in vinculis : But in 
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| that Caſe, there never was any Foundation to ſet down the 


Curſ. Cane. 294, 5 


295» 


Cauſe on the Sequeſtration, the Proceſs had not been carried 


on to a Sequeſtration, before any Anſwer came in; and as the 
Plaintiff, if he had carried on the Proceſs in Part, might have 
continued it to a Sequeſtration, for want of a ſufticient Anſwer ; 
bo as he has gone the Length, he may revive the Sequeſtration 

for the Inſufficiency of the Anſwer ; but they ſay, he was a 
© Prifoner, and therefore ought to have been brought up by Ha- 
| beas Corpus; he was not in Cuſtody when he put in his firſt - 
Anſwer, and is not now at our Suit, . ſo we were not obliged to 
take that Method, which is only obſerved when the Defen- 
- Cant lies in Priſon on a Proceſs of Contempt in that Cauſe; 
and though his Anſwer was filed, it 


were 


5 E 


was no Anſwer, and we 
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Formerly the 


bliged to prove 
his Bill by Wit- 
neſſes viva Voce, 
before the Court 
would decree it 
pro Confeſſo, and 
alſo his Declara- 
tion at Law, as 


were not obliged 


Plaintiff was o- 


the Bill has been decreed to be taken 
ment ought to be the fame; and if an inſufficient Anſwer ws 


Cy 


to receive it, becauſe the Colts of the Con- 
tempt were not paid ; for if an Injunction is granted on an At. 


tachment till Anſwer, and further Order, though the Defen. 


dant files an Anſwer, he cannot move to diſſolve the Injunction 
on coming in of the Anſwer, till he has cleared his Contempts; 
So the ſtrict Rules of the Court are wich us, The Plaintiff was 
intitled to this Decree before any Anſwer came in, and the 


Court let the Defendant put in an Anſwer, not as his Right, 


but as an extraordinary Indulgence, to fee whether he would 


make a proper Uſe of it, and when they ſaw he abuſed it, on) 
allowed the Plaintiff to reſort back to what he was at firſt intit. 


led, and put him in the ſame State he was in before. 


Lord Chancellor. 


By the old Practice of the Court, the Plaintiff was undouht- 
edly put to prove his Bill by Witneſſes Viva Voce, and ſo was 
every Plaintiff at Law, his Declaration, as appears by thok 
Words, Et inde producit ſectam, where Secta ſignifies the 
Witneſſes. 


appears by theſe Words, Et inde producit Sectam, where Secta ſignifies the Witneſſes, 
Mr. Solicitor General. 


Tf the Reaſon of this Caſe is the ſame with thoſe, in which 
pro Confeſſo, the Judg- 


an Objection, few Bills could be taken pro confeſſo. When the 
Cauſe came firſt on to be heard, there was no Anſwer ; ſo the 
Plaintiff was intitled to this Decree, and it was the mere In- 
dulgence of the Court to allow the Defendant Time to put in 
his Anſwer, and the Cauſe in the mean Time was adjournet 
over in the ſame Plight, it ſtood before, the Defendant put in 
an Anſwer, which was reported inſufficient ; and the Cauſe 


came on again, and the Defendant alledged he had put in | 3 


further Anſwer, upon which an Order was made, that if he 


did not procure a Report within four Days, that it was a ſuff- 


cient Anſwer, the Cauſe ſhould ſtand firſt in the Paper to be- 
heard; for the Court being ſuſpicious of the Defendant, infut- 


ed upon his procuring a Report, the Maſter reported the An- 
| ſwer inſufficient, and then an Order was made, that the Cau: 


ſhould ſtand for the 21ſt of July, and he ſays he put in a third 
Anſwer on the 19th, but it is not the filing it with the Clerk, 
makes it an Anſwer, for the Plaintiff was not bound to receive 
it, becauſe the Coſts were not paid, and the Anſwer was on! 


thrown in, that the Cauſe might ſtand over again, and there 


fore this Anſwer ought to be laid out of the Caſe, and the tw? 


former, being inſufficient, are no Anſwers, which appears fron 
the Method of carrying on the Proceſs, and the Subpœna t 


dan. cal aßs. make a better Anſwer, is ſerved on the Clerk, and not on th 


Defendant, as the firſt du bpœna, and if the Plaintiff is come N 
e 5 : | o 


| Save, That there was no Occaſion to refer an Anſwer, which 
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to the End of the Line, he can go no further, but may indeed 
begin de novo; and there is this further Reaſon, why a Bill 
ſhould be taken pro confeſſo upon an iuſufficient Anſwer, be- 
cauſe nothing material perhaps may be anſwered by it, but only 
Combination and Confederacy, What then can the Plaintiff do ? 
muſt he ſet down the Cauſe on Bill and Anſwer ? that would be 
an Admiſſion that the Anſwer was good, though the Court had 
given their Opinion that it was not ſufficient, or muſt he reply to 
it, but then he loſes the Benefit of a Diſcovery from the Defendant, 
which is often the chief End of coming into this Court, becauſe 
he cannot prove his Caſe, and was the Reaſon, why the old 
Practice of proving the Bill was laid aſide. But they fay, if the 
Defendant puts in four inſufficient Anſwers, he may be ex- 


amined in Vinculis ; but ſuppoſe he will not be examined, and 


the Proceſs runs to a Sequeſtration, becauſe the Party cannot be 
found, but an Examination in Vinculis, ſuppoſes him found, 


and taken: But ſtill it muſt come to this at laſt, that the Plain- 


tif muſt either ſet down the Cauſe on Bill and Anſwer, or re- 
ply to the Anſwer, or have a Decree, that the Bill be taken 
pro Confeſſo. But it is objected, that it will appear by the In- 


rollment of the Decree, that two Anſwers were put in; but it 


will not appear, and there was no Authority to open thoſe An- 

ſwers, but the Decree was made on reading only the Bill. If 

there are fix Defendants, and ſome of them appear to hear 

Judgment, and ſome do not, only the Anſwers of thoſe that 

appeared, are opened, and inrolled, and yet the Anſwers of the 

others are Parcell of the Proceedings. = es 
Mr, Wills. 

This Decree may be confidered as if no Anſwer was in, for 
the Cauſe muſt ſtand in Fly, as it did in February, becauſe the 
Defendant did not comply with what the Court indulged him 
in, and which he was not intitled to by the Rules of Practice; 
and the Court conſiders an inſufficient Anſwer as no Anſwer, by 
way of Penalty on the Party, who will not ſubmit to the Judg- 
ment of the Court, that it is inſufficient, which appears from 
hence, that at the Hearing it cannot be opened, and if an In- 
junction is granted till Anſwer, and further Order; though the 
Defendant anſwers, and denies all the Equity on which the Plain- 
tiff prays his Injunction, yet if he has not anſwered the other 
Points of the Bill fully, the Injunction ſhall ſtand; but they ſay, 
a third Anſwer came in on the 19th of Fuly, which is not except- 
ed to; there was no Occaſion to have the Judgment of the 
Court on it, becauſe the Defendant himſelf had confeſſed it in- 
ficient, for he ſaid, he could not put in a ſufficient Anſwer, 
till he ſaw the Letters, which he has not yet: So, on filing Ex- 
ceptions, it is ſufficient if the Defendant ſubmits to anſwer; 
and this was the Anſwer his Honour the Maſter of the Rolls 


the 


— —— — — „„ 


But this practice 


was diſuſed, be- 


cauſe the Plain- 
tiff often comes 
into Equity, be - 
cauſe he cannot 
rove his Caſe, 
but by the Diſ- 
covery of theDe- 
fendant. 
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the Party himſelf had allowed inſufficient; but this was no An- 
{wer, becauſe he did not offer to pay us the Coſts, | 


V. 


Mr. Mead. 


» 
* 
* 


[ 


The referring the Anſwers was no Acceptance of them, ora 


Waiver of the Coſts ; the Plaintiff could not proceed till it was 
known whether the Defendant had put in a good Anſwer, or 
not; ſo he muſt refer it to a Maſter, who reports it inſufficient, 
the Plaintiff was only getting on his Cauſe again by the proper 
Method, and accordingly after the Report he applies to have his 


Cauſe ſet down again. If an anſwer is reported inſufficient, and 


the Proceſs is carried on to a Sequeſtration, cannot the Plaintiff 


ſet down his Cauſe on the Sequeſtration ? otherwiſe he is with- 


out Remedy, or if the Defendant is in Cuſtody, and will not 


Moor 522, Caf. 
688. 5 

Cro. Elix. 692, 
1.) 

Rol. Ab. 2 part 
70. Jon. 88. 


1 there is no Anſwer when it appears there is, and that the 
| Defendant has confeſſed the Bill, when he has denied it : The 


vil and Allen's 
Caſe, 


anſwer perſonal Interrogatories, may not the Plaintiff carry 


on the Proceſs to a Sequeſtration, and have a Decree up- 


on it? 


Lord Chancellor. 


A Decree pro Confeſſo, is like a Judgment by Nihil dicit a 
Common Law, on delivering a Declaration, the Defendant has 
Time to appear, and plead ; and if he appears, and the Rules 


are out, the Plaintiff may ſign Judgment, but if the Rules are 
out, and the Defendant pleads before Judgment is ſigned, no 


Judgment on Nihil dicit can be given, but only on the Plea, 


When this Cauſe firſt came to be heard, the Plaintiff was cer- 


tainly intitled to this Decree, which binds the Defendant as to 
the Truth, and cuts him out of any Defence. And, be his 
Caſe what it will, he can have no Remedy by Appeal; ſo it is 
reaſonable, and one would with, ſuch a Man, if poſſible, let in 
to make his Defence. At the Hearing, the Defendant deſires 
the Liberty to anſwer, and the Cauſe is adjourned for that Pur- 
poſe ; he put in an Anſwer, and the Plaintiff allows his Capacity 
by taking Exceptions to it. This Decree is, that the Bill ſhall 


be taken for true, becauſe the Defendant will not anſwer, which 


is falſe, becauſe there appears to be an Anſwer, in which the 
Defendant has denied ſeveral Parts of the Bill, and can I pre- 


ſame Objections may be made in all other Caſes, to the Metliods 


of Proceſs, and yet they have not been hitherto found unſucceis- 
ful. The Defendant ought firſt to have paid the Coſts, but 


fince the Plaintiff has accepted the Anſwers, he cannot ſay there 
are none; ſo I think theſe are Contradictions, but ſince the De- 
fendant ſubmitted to anſwer, he ſhall not now fay the Sequeſtra- 
tion iſſued irregular, and he had a Benefit by it; ſo the Excep- 
tions muſt be diſcharged. And the Court is of Opinion, A 
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of that Nature, but that this being 
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the Matter of the Plaintiff's Bill cannot be decreed pro confeſſo, 
for want of an Anſwer, becauſe it appears by the Records of 
this Court, that the Defendant has put in an Anſwer to the 
Plaintiff's Bill, which was accepted by the Plaintiff as an An- 
ſwer, by excepting to it, and ſerving the Defendant with a 
Subpeena to make a further Anſwer; and though in ſeveral 
Points it was reported inſufficient, yet the Defendant having de- 
nied ſeveral material Parts of the Plaintiff's Bill, it cannot be 
{aid in this Caſe that he has put in no Anſwer, or be preſumed, 
that the Plaintiff's Bill is in thoſe Points true, or confeſſed : And 


if the Decree ſhould be allowed, it would rob the Party of the 
Benefit of his Defence. ER, —_ 


Maſter of the Rolls decrees the Bill to be taken pro Confeſſo, but this Decree was reverſed by the Lord Ch 


A Cauſe comes 
to be heard on 
a Sequeſtration, 
the Defendant 
obtains a Week's” 
Time to anſwer, 
and the Cauſe is 
adjourned, he 
puts in an An- 
ſwer, the Plain- 
tiff refers it for 
Inſufficiency, the 
Maſter reports it 
inſufficient, and 


the Plaintiffſerves 


the Defendant 


with a Subpœna 


to make a better 
Anſwer, the 
Cauſe comes on 
again, and the 


ancellor, becauſe 


he could not preſume the Bill to be true for want of an Anſwer, when by the Records of the Court there appeared to be an An- 
ſwer, (and admitted by the PlaintiiF by his taking Exceptions) and when ſeveral material Parts of the Bill were denied by 


the Anſwer. 


Curſ. Canc. 209, 387, 449. 2 Chan. Caſ. 133, 237. 1 Prax, Canc. 7. Pract. Reg. in Canc. 3 30. | 
Tut. in Canc. 18, 23, 28. | | | 


Tueſday, July the he 
MOTIONS. 
- Shirley verſus Ferrars. 
(Y* the Hearing of this Cauſe, an Iſſue was directed to try 


the Validity of a Deed ; and Mr. Lawrence Shirley, hav- 
ing ſent a Perſon to view it in the Hands of the Maſter, he 


Introd, to Clerks 


Caſe 199. 


At the 


Chancellor's 


Hufe. 
Lord Chan- 
cellor. 


found the Deed to be all of his own Hand- writing, which he 


had copied from another, by the Command of Waſbington Earl 
rerrars; and that the Names of the Parties, and of the Wit- 
neſſes, and old Labels and Seals were fince put, and affixed to 
it; and conſequently, that this could not be a Deed executed 
by Robert Earl of Ferrars the Father of Waſhington, as was 
pretended. Upon this Diſcovery the Plaintiffs file a ſupplemen- 
tal Bill, and the Defendants having prayed a Month's Time to 
anſwer, move to examine this Perſon, De bene eſſe. 


Lord Chancellor. 


In the Court of Exchequer, if the Defendant prays Time to 


anſwer, they ſuffer the Plaintiff to examine De bene eſſe, to 


4 


a Modus, and other Matters, which lie in the Knowledge of ſe- 


veral People: This Examination is commonly granted by this 
Court, on Affidavit of the great Age or Sickneſs of the Witneſs, 
or that he is going abroad; but the Affidavit in this Caſe is not 
a Fact which lies only in 


the Breaſt of this ſingle Perſon, if he dies before the Trial, 
or is examined in chief, the Proof of the Fact is loſt: So let 
the Motion ſtand over to the next Seal, to ſee if the Defendants 
will conſent to put in their Anſwers in a Fortnight, and go to 

WL ==> Commiſſion 
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ThePlaintiff may 
examine a Per- 
ſon de bene eſſe, 
though neither 

old or infirm, or 
going abroad, up- 
on Affidavit of 
his being the only 
Perſon who has 
any Knowledge 
of the Forgery 
of the Fact is 


Caſe 200. 


At the 
Chancellor's 


Houſe. 


Lord Chan- 


cellor. 


Ant. Caſ. 12 5. 


—— 
= 


Commiſſion this Vacation, and let the Plaintiffs make Affidavit 
that they cannot prove this Fact by any other Perſon, and ſee 
if they can find any Inſtance of ſuch an Order ; though if the 
Defendants will not agree to this Propoſal, I will grant a Com- 
miſſion Ex Debito Juſtitiæ, if there is no Precedent ; and 


though I do not think the Defendants have affected any Delay, 
but that they are intitled of common Right to a Month' 


Time to anſwer. 


of a Deed, or other material Fact, for otherwiſe if he dies before he is examined in chief, the Pro 
gone. Curſ, Canc, 275, 294, 300. 1 Prax, Canc, 27, Pract. Reg. in Canc. 166. 1 Fern, 331.“ 


Friday, July the 10th. 
Appeals and Re-hearings. 


Nightingale verſus Lockman. 
3 Lord Chancellor. 8 
Hatever the Wife is poſſeſſed of, belongs by the Co- 


verture to the Huſband, and by reducing into Poſſeſ 
ſion the Choſes in Action ſhe has a Right to, they become 


his Property; but when he ſues in her Right for Things in 


Action, he muſt join her with him in the Action; and if he 
dies before Execution, though after Judgment, the Right wil 
ſurvive to her, and not to his Executors; for though the old 
Debt is gone by the Judgment, the new one ſurvives; for the 
Judgment is, Quod recuperent, and it is not the Huſband's, 
till it is reduced into actual Poſſeſſion. This Bill was brought 
by the Legatees of a Third of the perſonal Eſtate of Mr. Shel- 
don, after Payment of the Debts and Legacies, for an Account, 
and to have the Debts and Legacies paid; one of the Execu- 
tors was intitled to the other two Thirds of the Eſtate, and ſhe 


and her Huſband Mr. Chitty, are made two of the Defendants: 
At the Hearing no diſtribution could be directed till the Account 


was taken, and the Debts and Legacies paid, which was de- 
creed accordingly, and the Court declared, that two Thirds 
belonged to Mrs. Chitty, now Mrs. Lockman, and ordered 


Payment ; and one of the Executors, having admitted by hi: 
Anſwer, that he was indebted to the Eſtate of Mr. Sheldon, the 


Sum of 10000 /. he was ordered by the Decree to bring the 
Money into Court, to be put out for the Benefit of the Par- 
ties, to whom it ſhould belong, not for the Benefit of any one 


of the Parties, or as a Debt to one certain Perſon, but as Part of 


the Eſtate of Mr. Sheldon, and it has been diſtributed and paid 
as ſuch: Mr. Chitty had no Right to any Part of this Money, 
but to one Third of the Eſtate, after the Account was taken, 
and a Diſtribution made ; but during his Life no Diſtribution 
was made, he never reduced his Share into Poſſeſſion, but it 


ſtill remained the Eſtate of Mr. Sheldon ; and therefore I think 


that the Decree of the Maſter of the Rolls is right. 


Saturday, 
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Saturday, July the 11th. 


Pleas and Demurrers. 
Legaſtick verſus Cowne. 


HE Teſtator deviſed his Lands to two Executors, equal- 
| ly to be divided between them, willing them to pay his 
Debts. To a Bill brought by a Creditor, the Executors plead 
the Statute of Limitations, 


Lord Chancellor. 


I know Lord Cowper was of Opinion that where Lands were 
deviſed in Truſt, for the Payment of Debts, Debts barred by the 
Statute ſhould be paid ; but to my Knowledge, the Lords 


| were of another Opinion in the Caſe of the Earl of Strafford. 


I know no Power a Court of Equity has, to controll an Act 
of Parliament, and if Lands are given to Executors for Pay- 


ment of Debts, they are as much legal Aſſets as the perſonal 
Eftate ; but under the Notion of a Truſt, you would have me 
ſubvert the Statute ; and the Debt has been due to the Plain- 
tiffs fince 1707, and therefore I allow the Plea. 


Wedneſday, July the 224. 
PETITIONS. 
Ex Parte Ayſcoughe. 


Mr. Attorney General. 


"HIS is a Petition to your Lordſhip, by the three Siſ- 
ters, and Heirs at Law, of the late Sir John Chaplin, de- 
ceaſed, and his Uncle, who claims a Part of the Eſtate, as Te- 
nant in Tail Male under a Settlement, for a Writ de Ventre 


Cale 201. 


At the 
Chancellor's 
Houſe 
Lord Chan- 

cellor. 


A deviſed his 
Lands to his Ex- 
ecutors, willing 
them to pay his 
Debts. Debts 
barred by the 
Statute of Limi- 
tations are not 
within this De- 
viſe, Farreſ. 63, 
Lord Wharton 
verſus Sir John 


Robinſon, 
| I 1 278. 
2 Vern, 141. 
1 Salk, 154. 


Caſe 202. 


At the 
Chancellor's 
Houſe. 
Lord Chan- 
cellor. 


„„ FAC 
ek . 


. Pal? 


inſpiciendo of his Widow, Lady Chaplin. Mr. Maurice, a Bai- 


liff of Middleſex, with his Wife and Daughter, went down 
to Tatwel in Lincolnſhire, in order to ingratiate himſelf with 
Sir John, but miſſing of him there, he followed him to York 


Races, and inſinuated himſelf into his Company, and hearing 


him ſay, he deſigned for Newmarket, he offered to bear him 
Company if he would firſt go to London with him, which he 
refuſed, but was at laſt prevailed on, and at Dun/table the Wife 


and Daughter of Mr. Maurice met them, and he perſuaded 


Sir Fobn to quit his Horſe, and travel in the Coach with them 
TO. 
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The Teſtator de- 
viſed Money to 
a Charity, on 
Condition his 
Bon died without 
Iſſue Male, the 
Contingency 
happened, his 
Widow in her 


Anſwer to anIn- 


formation for the 
Charity, ſwore 
ſne was with 


Child, and the 


Court directed 
that the Maſter 
ſnould appoint 
two diſcreet Ma- 
trons to inſpect 
her, and certify 
what Condition 
they found her 
_ 


* * nn. 


to London, and to lie at his Houſe ; and a few Days after, Sir 


John went with him, aad his Wife and Daughter, on a Par 
of Pleaſure to Windſor, and there married the Daughter about 
fifteen Years of Age, and Sir John was about nineteen, who in 


about three Months after, died of the Small- Pox, having firſt 


made his Will, and deviſed to his Lady, all his perſonal Eſtate ; 
and ſhe gives out that ſhe is with Child, and this Petition is to 
prevent any Fraud, or Impoſition in that Affair, and the Man- 
ner the Marriage was brought about, is a Foundation to believe, 
that any other Practice may be made Uſe of to ſecure the Ef. 
tate, which was the great Inducement of the Match. And 
this Writ war granted the 7th of March, zoth of W. and M. 


in the Caſe of Dunſcomb and Doyley. 


Mr. Solicitor General. 


One Impoſition on the Family, makes Room to ſuſpect another, 
and this Writ is provided for Caſes of this Nature, and is a Writ of 
Right for the Heir, to protect his Inheritance from being taken 
from him by theſe Means. This Writ was granted in Cro. Eliz. 
566, (31) Moor. 523. Cal. 692. The Father deviſed 4000 l. to a 
Charity on Contingency, his Son died without Iſſue Male, and 
the Son being extravagant, the Father directed, that he ſhould 
have only an Allowance *till he was thirty Years of Age, the 


Son died without Iſſue Male, and an Information was filed for 
the Charity, ſetting forth, that he was drawn in to marry with 
a Woman of an indifferent Character, and in Years, his Widow 


in her Anſwer, ſwore ſhe was with Child, and at the Hearing, 
though this was the Caſe of a perſonal Eſtate, and no Provi- 
ſion made in the Regiſter, yet in Conformity to the Reaſon of 
the Common Law the preſent Maſter of the Rolls directed, 
that the Maſter ſhould appoint two diſcreet Matrons to inſpe& 
her, and certify what Condition they found her in; and ſhe 
being ſummoned to object before the Maſter, to the Matrons 
propoſed, ſhe owned, ſhe was not with Child. But ours is 2 
Caſe provided for by the Common Law. Os 


Mr. Strange. 


There are two Things under the Conſideration of the Court, 
whether thoſe who apply, have a Title to pray this Writ. In 


the Caſe in Moor, only one of the Co-heirs applied, here all 
join in the Petition, and it appears by the Regiſter 227, a, that 
is, Whether 


it lies for Veri Hæredes. And the next Thing 
they lay a proper Caſe before the Court; and there is no Oc- 
caſion to ſhew there was any ill Practice made Uſe of in bring- 
ing about the Match, for the Books take no Notice of any 
ſuch Diſtinction; if the Writ iſſues, there muſt be an Inquiſi- 


tion, and a Return made, whether ſhe is with Child, or not; 
and it ſhe is, when ſhe is likely to bring forth, and ſince ſhe a- 


grees 
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tees before- hand that ſhe is with Child, we are intitled to 
the Cuſtody of her, till ſhe is delivered; and we are willing, as 
there is no Caſtle on the Eftate, that ſhe be confined to the 
Houſe ſhe is now in. 


Mr. Lntwych for Lady Chaplin. 


This Petition is an Affirmance of the Marriage, and Sir John 
had a Right to choſe for himſelf, and the Court is not to inquire 
what were his Inducements, ſo all they have mentioned of that 
kind is out of the Caſe. They have not ſuggeſted her to be one 
of a bad Reputation; and this is not a Writ of Right, or of 
Courle, but is to be granted only on a ſpecial Application, where 
there is ſome probable Ground of Suipicion, and they have 
ſhewn no more in this Caſe, than there is in every other; the 


| unuſual Terror and Fright the Execution of this Writ may put 
| ſo young a Lady in, may be attended with very ill Conſequences, 
and occaſion a Miſcarriage, which is what perhaps they defire, 
and the Lady defires to come to. Town to lie in among her 
Friends; ſhe is willing to give them all the Satisfaction they can 
deſire, or to ſubmit to any Directions the Court ſhall give, to 


prevent Impoſition, and we propoſe, that two Ladies of the 


| Siſter's Acquaintance may attend and examine her if they pleaſe, 
and be at the lying in, which ſure will be a greater Satisfaction 
to them than a Jury, and was agreed to in the Caſe of Duncan 
| and Doyley, though the Writ indeed afterwards iſſued, becauſe 
| ſhe would not let the Ladies inſpe& her according to the A- 


greement. The Foundation of the Writ is, that ſhe pretends 


| to be with Child, but they have no Affidavit that they ſuſ- 


pe& ſhe is not with Child, and our Affidavits are, that Sir 


Jobn, before his Death, ex preſſed great Joy at her breeding. 


Lord Chancellor. 


I think this Writ in a great Meafure a Writ of Right; all 


| Writs at firſt were obtained by Petition, though afterwards they 


came to ſue out the moſt common of Courſe, The chief Thing 


s to prevent a ſuppoſitious Child, but the firſt Writ iſſues, to 
ſee whether ſhe is pregnant, or not, becauſe you cannot other- 


wiſe come at the ſecond ; and if the Sheriff returns, that the is 


with Child, then the ſecond, which is the material, V/rit iſſues 
out of the Court of King's Bench, or Common Pleas, I would 
have the Writ executed on the young Lady in the caſieſt Man- 
ner, and moſt conſiſtent with her Modeſty, and it would be 
hard to confine her to the Country, ſince ſhe deſires to lie in in 
Town, and you cannot hinder her, for the firſt does not cenfine 


her, but ſhe may go where ſhe pleaſes, till the ſecond Writ iſ- 


| ſues, which cannot be had till Michaclmas Term; and there is 
no Fear of her being brought to Bcd immedaately, and ſhe is 


5G willing 
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On a Petition for 
a Writ de Ventre 
inſpiciendo, it 
was ordered ac- 
cording to the 
Lady's Conſent, 
that two Ladies 
mentioned in the 
Order might in- 
ſpect her till ſhe 
- came to Town, 
of which ſhewas 
to give Notice, 
and then the 


Writwas to iſſue, 


—_—_ a 


W 


willing in the mean Time to give you any Satisfaction, and chat 


any Ladies to be named in the Order, may wait on her, which 
will make the Execution of the Writ more eaſy. Be it ordered 
therefore, that the Father inCourt conſenting for the Daughter 
that ſhe ſhall come into the County of Middl 
Day ; in the mean Time two Ladies, mentioned in the Order 
wait on her on a reaſonable Notice, and that Mr. Maurice give 


Notice to the Solicitor of the other Side, when ſhe comes to 


Town, and where ſhe is, and that thereupon the Writ iſſue 
1 the Sheriff of Midaleſex, returnable the firſt Day of next 
erm, 1 „ 5 


ſex by Michael nas 


TH E Lord Chancellor allowed an Appeal from the Maſter . 


D E 


ichael. 
1 73 O. 


In Cur. Cancellarie. 


Term. S. 


Saturday, November the 7th. . 
| Caſe 203. 


Gould verſus Granger. 1 In Court 
j | | Lord 
Chancellor. 


of the Rolls, for Coſts only, and his Lordſhip ſaid, he had "os ave wt 
known the Houſe of Lords allow an Appeal for Coſts only, tho' che Tete or 


to the Houſe of 


the old Practice was otherwile, | Lords, for Coſts 


only. 


Wednefday, November the r1th, 


3 | Caſe 204. 
Goodal verſus Rivers. cs ae 
MY” 5 | In Court. 
1 * 5 2 Lord Chan- 
Mr. Attorney General for the Plaintiffs. cellor. 


Du. Articles of Intermarriage dated the 28th of February 
1688, ſubſequent to the Marriage of Sir George Rivers 


with Dame Dorothy Feverſbam, but which are recited to have 


been agreed upon before the Marriage, reciting, that whereas 
certain Lands were charged with a Portion of 3000 J. payable to 


the faid Dame Dorothy, at her Age of twenty one Years, or 


Marriage, and whereas ſhe was intitled to 3000 J. under the 
Statute of Diſtributions, as a Moiety of her Father's perſonal 
Eſtate, and to the Lands therein mentioned. Sir George Rivers 
covenants, in Conſideration of the Marriage, and her ſaid Por- 


tion, and for making a Proviſion for her, and the Iſſue of the 
wn | Marriage, 


—— —_— 1 
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- Marriage, that he and his Heirs will within fix Months, con- 
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. 


vey and aſſure the Lands therein deſcribed, of the Value of 500, 
a Year to 'Truſtees and their Heirs, inTruſt, to the Uſe of him- 
ſelf for Life, then to Dame Dorathy his Wife, for her Life, 
then to the firſt, and every other Son of the Marriage in Tail 
Male, and in Default of Iſſue Male, and if he ſhould have 


Iſſue Female, then to the Truſtees and their Heirs, or to the 


© Heirs of the Survivor of them, in Truſt, to ſell, mortgage, or 
* otherwiſe diſpoſe of a ſufficient Part of the ſaid Premiſſes, (the 
* Mannor of Chaford cum Pertinentiis excepted) for raiſing 
* 40001. for her Portion, if he had but one Daughter 5000 J. if 
© he had two, and 6000 J. if he had three, or more Daughters 
to be equally divided between them, and to be paid to them ut 
* their reſpective Ages of Nineteen, or Marriage, which ſhould 
* firſt happen, with Intereſt for their Maintenanceand Education, 
after the Rate of 4. /. per Cent. from the Death of Sir George, or 
Dame Dorothy, which ſhould firſt happen, *till the ſaid Por- 


© tions became payable as aforeſaid.” The 21ſt of April 1691, 
Sir George Rivers in Purſuance of the ſaid Articles, ſettled the 


Lands therein mentioned, in Truſt, for Sir George for Life, 
_ Remainder to Truſtees to preſerve contingent Remainders, Re- 
mainder to Dame Dorothy for Life, for her Jointure, Remain- 


der to the firſt, and every ather Son of the Marriage in Tail 
Male, © Remainder to Truſtees for five hundred Years without 


© Impeachment of Waſte, Remainder to the right Heirs of Sir 


© George, and the Truſt of the Term of five hundred Years, is 
© declared to be, that in Default of Iſſue Male of Sir George, 
by the ſaid Dame Dorothy, the ſaid Truſtees, ſhall and may, 


a A&A 


© Commencement of the ſaid Term, or elſe, by demiſing, ſel- 
ling, mortgaging, or otherwiſe diſpoſing of the ſaid Premiſſes, 


or any Part thereof, (other than the Mannor Houſe and Park) 


* for five hundred Years, or for any leſſer Term or Eſtate, when, 
and in ſuch Manner as they, or the Survivivor of them, or the 
* Executors, or Adminiſtrators of ſuch Survivor, ſhall think ft, 
levy, and raiſe the Sums hereafter mentioned, for Proportions, 
and Maintenance of Daughters, if one only, who ſhall attain 
her Age of nineteen Years, or marry, 4000 J. if two, 5000 /. 


and the yearly Sums for their Maintenance and Education, 
from the Death of Sir George, or Dame Dorothy, which ſhall 
firſt happen, till ſuch Daughters ſhall attain the Age of nine- 

teen Years, or marry, that is to ſay, 160 J. a Year for one, 

200 J. for two, and 250/. for three or more, during ſuch 

Time as there ſhall be one, two, three, or more Daughters 

living after the Death of Sir George, or Dame Dorothy, which 

ſhall firſt happen, to be equally divided among them. And 

the ſaid Portions are to be paid to the ſaid Daughters at their 
reſpective Ages of nineteen, or Marriage, or as ſoon after 

as they can be raiſed, and the ſaid yearly Sums for their 

ä == NLANNENAnce 


either by, and out of the Rents, Iſſues and Profits, after the | 


if three or more, 6000 J. to be equally divided between them, 
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Maintenance are to be paid from the Death of Sir George, or 
« Dame Dorothy which ſhall firſt happen, till their Portions 


become payable. Provided, if Sir George ſhall ſurvive his Wife, 
© and ſhall well and ſufficiently maintain and educate his Daugh- 


© ters according to their Quality, and with the Approbation of 5 


the Truſtees, till their Age of fourteen, then no Mainte- 
© nance ſhall be raiſed, till they reſpectively come to fourteen. 
Provided alſo, that the Power given to the Truſtees of ſelling 
© or mortgaging, ſhall not injure the Eſtate limited to Dame 
Dorothy, but that ſhe ſhall not enjoy the fame for her Life.” 
Dame Dorothy died in March 1707, leaving two Sons and 
fix Daughters, one of the Daughters is fince dead, and both 
the Sons, the Survivor of them on the gth of October 1727: 
And the five Daughters, the youngeſt of whom is twenty Years 
old, and three of them married, with their Huſbands, brought 
this Bill againſt Sir George Rivers, and the Truſtees, to have 
the Portions raiſed by a Sale of the Reverſion, with Intereſt from 
the Death of the ſurviving Brother, at which Time they 
were above the Age of nineteen Years. In this Caſe, it was 
the plain Intention of the Parties, that if the Mother died, the 
Portions ſhould be raiſed in the Father's Life-time ; the Por- 
tions are to be raiſed at Marriage, or Nineteen, and they are to 
have Maintenance in the mean Time, either out of the Rents 
and Profits, or by Sale and Mortgage ; and though it cannot be 
raiſed the firſt Way, till the Eſtate comes into Poſſeſſion, yet 
it may the other Way, and this Caſe ſtands clear of the Objec- 
tions that were made in the Caſe of Brome and Berkeley, decreed 


in the Houſe of Lords, March the 5th 1728; there the Truſt 


was, on Failure of Iſſue Male, by and out of theRents, Iſſues, 
and Profits, or by abſolute Sale, or Leaſing, or otherwiſe to raiſe 
the Portions payable at Twenty One, or Marriage, and to raiſe 
* and pay yearly Sums for their Maintenance and Education, 
© until their Portions grow due to be paid, by half yearly Pay- 
ments, viz. Chriſtmas, and St. John the Baptift, the firſt 
Payment to begin, and be made, at the firſt of thoſe Feaſts 


next coming or happening, after the Eſtate fo limited to the 


© Truſtees ſhould take Effect in Poſſeſſion, ſo the Maintenance 
was to precede the Portion, and that was not to be raiſed till 
after the Death of the Father and Mother. But this Caſe is 
the contrary ; the Maintenance is expreſly to be raiſed after the 
Death of either Father or Mother, till they arrive at the Age of 
nineteen Years, or marry, and ſo this Caſe is within all the Pre- 
cedents for the Sale of a Reverfion. 


The Truft of tlie 
Term was on 
Failure of Iſſue 


Male, out of 
the Rents, c. 


« 
© or by Sale, Sc. 
© to raiſe Por- 

© tions for 

© Davghters, 

© payable at 21, 
© or Marriage, 

© and Mainte- 

© nance till their 
© Portions grew 
© oue, to be paid 
© by half yearly 
Payments, via. 


© Chriftmas, and 


© St, Jobn Bap- 
© tiſt, the firſt 
© Payment to be 
© made at the 
© firſt of thoſe 
© Feaſts next 
© comingor hap- 


35 
pening after 


the Eſtate fo 
© limited to the 
© Truftees ſhould 
© take effect in 
Poſſeſſion. The 
© Father dies 


© without Iſſue Male, leaving a Daughter who attained her Age of 21; it was adjudged that her Portion could not be raiſed in 


© the Life-time of the Mother, becauſe the Maintenance was to precede the Portion, and that was not to be raifed till after the 


Death of the Father and Mether,when the Term came into Poſſeſſion. 


Mr. Solicitor General. 


It plainly appears to be the Intention of the Parties, that 
whenever there was a Failure of Iſſue Male of the Marriage, and 
5 H 


| either 
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either the Father or Mother dead, that the Portions ſhould be te 
raiſed. There is no Direction in the Articles to raiſe the Por- ar 


tions by the Rents, Iſſues, and Profits, becauſe the whole Eſtate 
being limited to Sir George, and Dame Dorothy for Life, the dh 
Eſtate could not come into Poſſeſſion while either lived. and i 
therefore on the Death of one of them they make the only poſ- | 
fible Proviſion for raiſing a Maintenance, and Portion, by givin, * L 
a Power to the Truſtees to ſell, or mortgage. S0 our 7 hy yp 
tion is proper, if the Queſtion reſted on the Articles; and the 
Settlement does not depart materially from them; it limits a 

Term to Truſtees for five hundred Years on Failure of Iſſue 


Male, inſtead of a Fee, but this is no material Difference, if the | fic 
Term is ſufficient for raiſing. theſe Maintenances and 8 be 

; or if it is a material one, as the Settlement was made in Pur. WM © 
ſuance of the Articles, the Intention of the Articles muſt rule br 
govern, and control the Settlement, or explain any Thing =— Ce 
biguous in it. The Truſt of the Term is to ariſe in Default of by 
Iſſue Male, and is for raiſing Portions and Maintenances, either "8 
out of the Rents, &c. or by demiſing, ſelling, &c. which ex- m 
tends to all Ways of raiſing, and the Words, After the (m. th 
mencement of the ſaid Term, have a different Meaning in this of 
Caſe, from what they bore in the Caſe of Butler and Dunſ- 8⁴ 
comb, 2 Vern. 760 ; there they introduced the Declaration of the . e 

' Truſt of the Term, as Failure of Iſſue Male doth here, ſo there tle 
the Term muſt firſt commence in Poſſeſſion, here the Iſſue vo 
Male muſt fail, before the Truſt can ariſe, and therefore in that | wi 
Caſe the Court adjudged, that they governed the whole Truft wi 
and muſt firſt happen; here they are made uſe of in a different _ the 
Manner, and for a different Purpoſe, and are plainly not rela- the 
tive to the whole Truſt, but to that Part of it, either by or out of thi 
the Rents, &c. but then the Truſt is not confined to that Me- Wl 
thod, but goes on, or elſe by demifing, &c. which are indefinite, | Pc 
and not confined to the Term in Poſſeſſion; and in this too the thi 
Settlement differs from the Articles which are to control it; be- In 
ſides the Portions are to be raiſed when they marry, or come to AM 
nineteen Years of Age ; when thoſe Times arrive, nothing B. 
is contingent, but the Maintenances are likewiſe to be raiſed Li 
from the Death of Sir George or Dame Dorothy, till they ar- I 
rive at nineteen Years of Age, or marry, the Maintenances th 
are to ariſe immediately on the Death of the one, or the o- T 
ther, yet the whole Eſtate would ſurvive to the other for th 
Life, ſo the plain Intention of the Parties muſt be, that they 40 

| ſhould be raiſed by Sale, or Mortgage. So that if the Portions th 
can be raiſed by any of the Methods of this Truſt, the Daugh- = 
ters have a Right to apply to the Court for that Purpoſe, . 
and the Intention of the Parties is further explained by the ed 
as 


Proviſo in Favour of Sir George; if he educate the Daugh- 
ters, no Maintenance is to be provided till they are Four- 
teen, which implies, if he did not educate them, the Main- 

. N tenance 


* wx 


tenance was to be raiſed while they were under Fourteen, 
and after they came to Fourteen, even that Privilege ceaſes, 
and the next Proviſo ſuppoſes, the Wife might ſurvive ; 
that by their Sale, or Mortgage, the Truſtees ſhould not 
prejudice her Eſtate, which though it be an abundant Caution, 


penis ſuppoſes there might be a Sale, or Mortgage in her 


Ie: Mr. Lutwych for the Defendants, 


I admit that Articles entered into after Marriage, on a Con- 
ſideration which the Huſband would not otherwiſe have, are to 
be looked upon as Articles on a valuable Conſideration, but here 
Sir George was poſſeſſed of all the Portion Dame Dorothy 
brought before Marriage ; and there is no Inſtance, where the 
Court has decreed Portions to be raiſed by Sale of a Reverſion 
by a voluntary Settlement. They fay it appears to be the In- 
tention of the Parties, that the Reverſion ſhould be fold or 
mortgaged, both for the Maintenance, and the Portions. As 
the Maintenances are to be paid every half Year, or at the End 
of every Year, there muſt be an half yearly, or annual Mort- 
gage, or Sale, which would be very ſtrange, and what was ne- 
ver known to be decreed for Maintenance, ſo that if the Set- 
tlement is capable of any other Conſtruction, the Court will a- 
void this Abſurdity, and not decree a Sale of the Reverſion, 


which is always very injurious to the Eſtate, and in this Caſe 
will be a total Diſinheriſon to thoſe in Remainder. They ſay, 
the Words, After the Commencement of the Term, refer only to 


the Rents and Profits, but in this Conſtruction they ſignify no- 
thing ; for nothing could be raiſed out of the Rents, whilſt 


the Eſtate for Life was in being, nor *till the Term came into 


Poſſeſſion: But I think they extend to the whole Truſt, and 
the Court will put this Conſtruction on them, to avoid the 
Inconvenience of ſelling the Reverſion, which then will not be 


_ faleable, by the Authority of the Cafe of Butler and Dunſcomb. 
But if this Conſtruction is with them, ſtill there is left a great 
Latitude to the Truſtees, by the Words, VMhen and in ſuch 


Manner, which leave the Convenience of Time to them; 
then if the Caſe turns on what is a reaſonable, and convenient. 
Time, fince the Truſtees have ſubmitted it by their Anſwer to 
the Judgment of the Court, they will not think it convenient 
to ſell during the Life of the Father; and Yhen muſt ſignify, 
that if it was inconvenient, the Truſtees ſhould have a Liberty 
to defer the Sale; and though the Portions are to be paid at a 


certain Time, there are many Caſes where it has been adjudg- 


ed, that the Daughters muſt wait till the Tenant for Life dies, 
as Brome and Berkeley, | 


Lord 
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400 De. Term. 8. Michael. 17530. 


Lord Chancellor. 
This Caſe ſtands clear of all the Authorities that are againſt 
the Sale of a Revetſion; and it is plain, from ſeveral Decrees, 
that a Reverſion may be fold for Daughters Portions, though 
the Court always decrees a Sale with great Reluctance. Theſe 
Articles are not to be conſidered as voluntary, between the 
Parties, whatever they may be, with Reſpect to Creditors : B 
the Articles, the Eſtate in Remainder after Failure of Iſſue 
Male, is an Intereſt veſted, though ſubject to be defeated by the 


Tenant in Tail; and the Truſt is expreſly to ſell, mortgage, or 


otherwiſe diſpoſe of, (which take in all Manner of Convey- 


ances) if there ſhould be Daughters and no Iſſue Male, for their 


Portions, payable at nineteen Years of Age or Marriage, with 


Intereſt after the Rate of 4 J. per Cent. from the Death of the 


Huſband or Wife; therefore the Parties plainly intended the 
Truſtees ſhould raiſe the Portions, and Intereſt by any Method; 
for the Maintenance being given from the Death either of the 
Huſband or Wife, which ſhould firſt happen, it is plain they 
took Notice that one might be alive, and then fince the whole 
Eſtate is limited to each of them, how can it otherwiſe be come 
at, whilſt either is alive, but by Sale or Mortgage? In the 
Settlement, there js ſomeVariation from the Articles, a Term of 
five hundred Years is limited in Remainder after an Eſtate Tail 
| inſtead of a Fee, and the Truſt is to ariſe on Default of Iſſue 
Male, which has happened, ſo that both the Term, and the 
Truſt of it, to raiſe theſe Portions and Maintenances, have be- 
gun; if the Truſt was to begin on the Commencement of the 
Term, I ſhould have underſtood thoſe Words, when the Term 
came into Poſſeſſion, but the Commencement of the Truſt was 
fixed before, and therefore the meaning of thoſe Words muſt 
be, if the Term is commenced, you ſhall raiſe them out of the 
Rents and Profits, if it is not by Sale, or Mortgage ; and the 


Words cannot be carried to the other Disjunctive. The Words, 
When and in what Manner only ſignify, that the Eſtate ſhall 


be ſold together, or in Parcels, as the Truſtees think fit; fo if 
the Intention can be purſued, the Court is to follow it, and 
there is no Poſſibility of putting any other Meaning on the 
Words, the 6000 J. is to be paid at Nineteen, or Marriage; 
and 'till then they are to have Maintenance, which is to com- 


A Term of 599. mence from the Death of the Huſband or Wife, and which o- 


inRemainder,af- ther way can it be raiſed? And the Inconvenience is no Ob- 
ter Failure of Iſo + Ro d + . 6 : " A 
fue Male of the jection, ſince the Parties provided it ſhould be fo, in Caſe ei- 
Marriage, in | 1 . | 

Truſt, that in FX 4 | $$ ed | 

Default of Iſſue 5 : : 

Male, the Truſtees, out of the Rents and Profits, aftertheCommencement of the Term, or elſe by demiſing, ſelling, mortgag- 
ing, or other wiſe diſpofing, raiſe Portions forDaughters, and Maintenances, from the Death of the Huſband or Wife, which 
ſhould firſt happen, till ſuch Daughters attain the Age of 19, or marry, the Portions to be paid at 19, or Marriage, and 
the Maintenances to be paid from the Death of the Huſband or Wife, which ſhall firſt happen, till their Portions become pay- 
able; the Wife dies without Iſſue Male, the Daughters come to the Age of Nineteen, the Portions were decreed to be raiſed 
in the Life-time of the Father, by a Sale of the Reverſien, . | | 


— 


-; de 


— 
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— 


ther of the Huſband's or the Wife's Death, which has hap- 
pened; and this is further confirmed by the Proviſo, that the 
Maintenances ſhould not be raiſed, till the Daughters came to 
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. their reſpective Age of fourteen Years, if the Father maintain- ; 
| ed them, by which it plainly appears, that Maintenance was to 

| ariſe in his Lite-time, in Caſe of a perſonal Default on his Side, 

and is to be paid till the Portions are payable ; and the 

Clauſe in Favour of the Jointure ſhews, the Parties thought it 

might be raiſed in the Life-time, either of the one, or the other, 

ſo the plain Intention of the Parties is, that the Daughters 

; ſhould have a Maintenance, either on the Death of the Father, 

4 or Mother, till Nineteen or Marriage, by Rents and Profits, 

p: if the Eſtate ſhould come into Poſſeſſion; if not, by Sale or 

Mortgage. So I am of Opinion the Portions are to be raiſed 

b with Intereſt from the Death of the ſurviving Brother, by a 
: Sale of the Reverſion. | { 
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PRINCIPAL MATT ERS 


CONTAINED 


In the F oregoing CAS Es. 


Accouxr. 


Vid. In what Caſe one Debt ſhall 


be ſet off in Equity, againſt another, 


1, 2, under Debts. 


AN Ds are deviſed, in Truſt, 
, to maintain the Infant till 
he come to 23, 
to account, and pay him theRents, 
and reconvey the Eſtate to him, 
but if he died before, to reconvey 
it to another : The Infant is not 
Intitled to an Account, till he 
come to 23, but he, and the Heir 


of the Teſtator, on Suggeſtion of 


Inſolvency in the Truſtees, may 
bring a Bill for an Account. Page 

2 
2. The Plaintiff in his Bill having 
aſſigned 150 Errors in five ſtated 


Accounts, the Maſter of the Rolls 


were not Errors, 
waive the reſt, if he thought them 


and then 


made an Order on him, to pick 


out thoſe he would inſiſt on, and 


if he ſhould be of Opinion they 


to conlent to 


Errors, he declared, he would ei- 
ther open the Accounts, or give 
the Plaintiff Leave to ſurcharge, 


. 296 


Perſons accountable, and Matters to 


be brought into the Account. 


Vid. Executor how to 62 charged, 


&c. under Executor, &c, 


1. If an Eſtate is deviſed in Truſt, 
to pay Debts, the Heir muſt ac- 


count for the Rents and Profits, 
from the Time of filing the Bill. 
124 


2. If the Leaſe, Houſchold, and Shop 
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A Table of the Principal Matters. 


ceived. 


—— 


Goods are aſſigned over to another 2. If one borrow Money for ano- 


and he comes into Poſſeſſion, and 
carries on the Trade, from that 
Time they are to be conſidered 
andaccounted for, as Money re- 


The Court allowed the Exect- 


trix Sums under 40s. which the 


Teſtator had fairly entered in an 
Account-book, without Proof. 


253 


ApMINISRATOR, vid. 
"EXECUTOR 


AFFIDAVIT. 


Vid. Demurrer, 4. Evidence, 2, 3. 


I, 


5 
againſt a Deed fraudulently can- 
celled by 
have another Deed executed: The 
Plaintiff need not make Oath of 
the Loſs of the Deed, becauſe he. 
could have no Remedy at Law, 


. 


The Defendant being to produce 


at Conſtantinople, Books, and Pa- 


ers upon Oath; the Court or- 


dered the Affidavit to be ſettled by 


a Maſter, and ſworn before the 
Conſul, or Ambaſſador. 58 


If a Bill is brought to be relieved 


the Defendant, and to 


though the Deed was in his Hands. 


FO, he: 0 
If the Plaintiff ſeeks to be reliev- 
ed in Equity, on the Matter of a 


Deed, he muſt make Oath of the 
Loſs of it; but not, if he prays only 


a Diſcovery, or to haveit produced 


at a Trial, or the like. 192 


AGREEMENT, 


Parol Agreement, Statute of Frauds 


by 


and Perjurics. 


If two agree, that one ſhall take 
a Leaſe of a Houſe for the Bene- 
fit of both, the other ſhall have 
the Benefit, though the Agree- 


ment is not in Writing. 39 


Page 252 


2. The Huſband by Marriage Ar- 
ticles covenants, that if his Wife 

ſurvived him, ſhe ſhould have, 

and take, to her own Uſe, all ſuch 


ther, on a Mortgage of his Eſtate, 
the Covenant in the Mortgage 
Deed, to pay the Money, will 
bind him, for it is properly his 
Debt and his Covenant, and the 


Mortgagor is only a nominal Per- 


ſon. | 318 


Agreement, when to be performed 


in Specie, when not. 


1. A Bond conditioned to convey 


Lands for Money received, is con- 
fidered in Equity as Articles, and 
the Condition ſhall be performed 
in Specie. 37 


Jewels and Plate, as were in her 


Uſe and Wearing, at any Time 


during Life: This Covenant does 
not give the Wife a Property, but 
after the Death of the Huſband, 


ſhe can come in only as a Creditor + 


by Covenant. 07 


3. Articles by a Guardian for Sale 
of Timber, have been carried in- 


to Execution by a Court of E- 


33) 
Agreement: What ſhall be ſaid to 


be a ſufficient Performance, what 
not. | 


Vid. Performance in Equity of a 


Condition, or Covenant, &c. under 
Condition. 5 


1. One living in Oxfordſhire, cove- 


nants to purchaſe Lands of 80 /. 
a Year, to be ſettled, Sc. the Par- 
ties intitled, deſiring the Money, 
were decreed to have twenty four 


Years Purchaſe, the Price Lands 


bore in that County, and 80/. a 


Year for the Time paſt, but not 


the Intereſt of the Purchaſe Mo- 


ney. 117 


2. 


2. 


a. Od. a6. wa. ant 0 


1/7 


. 


\ 


8 


„ 


2. The Father on the Marriage of 
his Son, covenants to lay out 
6000 J. in a Purchaſe of Lands, 
to be ſettled on his Son in ſtrict 
Settlement, and to ſettle his own 
Eſtate on his Son, and the Heirs 

Male of his Body, The Lands 
in Poſſeſſion are to be ſettled on 

the Son in Tail, and not in ſtrict 
Settlement, ſor they were not de- 
ſigned as a Proviſion for the Chil- 
dren of the Marriage, but as a far- 


ther Advancement of the Son. 333 


Agreement on Marriage. 


vid. Agreement when to be per- 
formed in Specie, &c. 2. What ſhall 


be ſaid, to be a ſufficient Performance 
of an Agreement, &c. under Agree- 
ment, Average and Contribution, 2, 


ALIMONY. 


Vid. Alimony, &c. under Baron 


and Feme. 


5 AMENDMTNT. 
Vid. Coſts, 7. 8. 


i. A Purchaſe is made to the Uſe of 


Baron and Feme, and their Heirs, 
and Baron and Feme join in a 


Mortgage to the Vendor, to ſe- 


cure Part of the Purchaſe- money. 


The Mortgagee files a Bill of 


Forecloſure, Baron and Feme an- 
ſwer jointly, the Baron dies, and 
the Wife moves to amend her An- 
ſwer, and inſiſt, that the Mortgage 
did not bind her, for want of a 
Fine, but the Motion was denied, 
becauſe an Anſwer is equal to a 
Fine, and the Mortgage is good 
in Equity, the Wife not pretend- 


ing ſhe was impoſed on. 248 


ANSWER. 


Vid. Amendment, 1. In what 


Caſe an Infant is favoured, &c. 2, 3. 
Under Infant, Plea 12. 


A Table of the Principal Matter 


405 


1. The Court obliged the Plaintiff to 


accept an Anſwer from Tripoli, 
which had been ignorantly broke 
open on Shipboard. 


59 
2. When the Court directs a Trial, 
it often orders the Anſwer to be 


read, if it is not falſified, or but 
by one Witneſs only. 184 


3. An Anſwer of two Defendants, 


under Writ, Jurat, was ſuppreſſed 


on a Motion for Irregularity. 238 
4. An Anſwer of a Feme Covert, 


is equal to a Fine in Equity. 248 


Anſwer, Offer by Anſwer. 


1. The Plaintiff may pray a Decree 


according to the Offer of the An- 
ſwer, though he replies to it. 44 


Anſwer, Sufficient and Inſufficient, 
Vid. Injunction, 1. Exceptions, 1. 


1. The Plaintiff required the De- 
fendant, who lived at Conſtanti- 


nople, to ſet forth all Books, Pa- 
pers, Cc. which belonged to him, 


or concerned any Account between 


them, in his Verbis, & Figuris. 
The Defendant ſet forth in a Sce- 


dule to his Anſwer, a Particular 
of all ſuch Books and Papers, and 
offered to produce them upon Oath 
at Conſtantinople, to any Perſon 


the Plaintiff ſhould appoint, and to 
let him have Copies. The Court 
thought the Anſwer ſufficient, and 
the Plaintiff's Demand unreaſo- 
ſonable. 


2. One Partner files a Bill againſt 


37. 


the other, to diſcover, inter al, 
what Conſignments he had made 
to others. The Defendant by his 
Anſwer ſubmits to the Court, 
whether it did not appear by what 
he had ſet out, that the Plaintiff 
had broke the Articles, and makes 


no Diſcovery, This is an inſuf- 


ficient Anſwer, becauſe if the 
5 K Queſtion 


Vid. Attachment, under Proceſs. 


ATTORNEY, SOLICITOR. 


fidavits, for the Maſter to examine 


him to his Diſburſements. vil 


406 4 Table of the Principal Matters. 
Oueſtion ſhould be determined for 2. A Solicitor may take out a Com- i 
the Plaintiff, he is intitled to a miſſion of Bankrupt againſt his i 
Diſcoyery, which he would loſe, Client for his Fees, whilſt his Bill 2 
if the Defendant ſhould die in the is under Taxation by Order of ( 
mean Time. 3 — By 
e | | On the Client's Neglect to attend C 
APPEALS, and REHEARINGS. the Maſter on the Taxation of the e 
; 1 „„ Solicitor's Bill, the Lord Chancel- \ 
1. An Appeal to the Houſe of Lords lor would not order him to brin \ 
muſt be brought within five the Money into Court, but only ) 
Years. 30 made an Order, that the Order of | 
2. Youmay appeal tothe Lord Chan- Reference ſhould be diſcharged, if 
cellor, or Houſe of Lords, for he did not procure a Report in a 
Colts only. e 395 Fortnight. e 
e 8 4. If a Client applies to a Court of 
APPORTIONMENT. Law, to have his Attorny's Bill 
5 taxed, he muſt depoſite the Money A 
vid. Average and Contribution. in Court. 68 
= 5. The Lord Chancellor introduced I, 
1. If aGrantee of a Rent-charge pur- this Rule into the Courts of Law, ] 
| Chaſe Part of the Lands, the Rent when he was Lord Chief Juſtice 2, 
ſhall be apportioned in Equity, of the Common Pleas, but would 
eſpecially if he was ignorant of his not into the Court of Chancery, W 3 
Title to the Rent, when he made becauſe the Bills were ſo large. 63 |} 1 
the Purchaſe. 228357 6, The Defendant, who was decreed # "1 
Ss Ro to pay Coſts, being run away, and 1 
ASSETS, the prochein Amy poor, the So- : 
1 PL 5 lIlccitor was paid his Bill of Coſts &e 
vid. Deviſe of Lands for Payment out of Money lodged in Court, for | 
of Debts, &c. under Will. Truſt for the Benefit of the Plaintiffs, dur- 4. 
raiſing Portions, and Payment of ing their Infancy, ” - +19 
' Debts, under Truſt. . The Order of Taxation impowers 
85 - the Maſter to examine the Solici- 
ATTACHMENT, tor as to hisReceipts only, but yo! 
may have an Order on proper Af- Ss 


3 AvxRAOE, and CONTRIBUTION. 
Vid. The Statute of Limitations, g. E 5 
under Limitations, Clerk in Court, 1. Vid. Deviſe of Lands for Pay- 6. 
5 5 5 ment of Debts, &c. 2, 4, 8, g, under 
1. The Court would not oblige an Vill. The Order, &c, in which 
Attorney to deliver upTitle Deeds Debts are to be paid, 2. under Debts. 
till the Plaintiff paid him a Bill of . 


Coſts, which his Client, from 1. Specifick Legatees, on a Deficiency 


whom he received them, owed of Aſſſets, ſhall not abate in Pro- 7 
him, becauſe the Plaintiff enjoyed portion with Pecuniary, 7 + 

the Eſtate under an Appointment 2. The Father, on the Marriage of 
of the Client. 13 his Son, covenants to lay out 6000/. 


In 


— aaa — , e ina tered — — 
. 


2, IF 


4 Table of the Principal Malters. 407 
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in a Purchaſe of Lands, tobe ſettled 
in ſtrict Settlement, charged with 
2000 J. for the Portions of younger 
Children, or 3000 J. for Daugh- 
ters, if there were no Sons; half 
of the Money, by being ſubſcrib- 
ed into the South Sea Company, 
was loſt: This Loſs muſt not fall 
wholly on the eldeſt Son, but the 


8. Joint Creditors ſhall be firſt paid 
out of the joint Eſtate, and ſepa- 
rate Creditors out of the ſeparate 


Eſtate, but each ſhall come in for 


any Surplus of either, 80 
BARON and FEME. 


Vid. Agreement when to be per- 


younger Children muſt bear their formed in Specie &c. 2. under A. 
Proportion. ; 333 greement, Dower 1, Letter of At- 


B. 
BANKRUPT, 


Vid. Attorney 2. Evidence 2. 


1. To ſtop Payment, is no Act of 


Bankrupcy. 3 
2. An Affignee is anſwerable only 
for what he receives. 48 


3. But if one Aſſignee, pays Money 
to the other, he is ſtill chargeable 
by the Creditors, | 30 


Vid. Executor how to be charged, 


Kc. 1. under Executor, &c. 


A Commiſſion of Bankrupt was 
ſuperſeded, becauſe ſeveral of the 
Debts of the petitioning Creditors, 

| were barred by the Statute of Li- 
mitations. 


1 
8. A Bond payable at a future 


Day, on a Contingency, is not 
within 7 Geo. I. ch. 1. and can- 


not be proved before the Com- 


miſſioners, till the Contingency 
3 28 
6. A Bankrupt cannot plead his 
Certificate, to an Action brought 
on a Bond, bearing Date before 


his Bankrupcy, on a Contingency, 


did not happen, till after his Cer- 
tificate. 8 28 
7. If a Bond on a Contingency, be- 

comes due, before all the Effects 
are divided, the Obligee ſhall come 
in as a Creditor to what remains 
to be diſtributed, 79 


torney 1. Anſwer 4. Amendment 1. 
Retain, &c. 1, 2. Revocation 1. 


Supplicavit under Writs. 


1, If the Huſband is bound to keep 


the Peace towards his Wife, to 


not maintain her, is a Breach 


of his Recognizance, 120 
Eſtates and Intereſts of the Wife. 
Vid. Alimony, &c. 3, 4. under 


Baron and Fæme. 


1. The Huſband, by Articles pre- 
vious to his Marriage, covenants, 
in Conſideration of 3 500 J. Por- 
tion, and on his intended Wife's 


conveying her Lands to him and 
his Heirs, when ſhe came of Age, 
to ſettle ſuch Lands: After Mar- 
riage he makes a Settlement of 
the Lands, and recites it to be in 


Performance of the Articles, and 
in Conſideration of the Marriage, 


and for a Proviſion for the Wife, 
and their Iſſue; but never requires 
her to convey her Eſtate. After 
his Death, ſhe enters upon the 


| ſettled Lands, this Settlement is a 


Waiver of the Conveyance by the 
Huſband, and the Wife ſhall hold 
her own Eſtate too. 59 


2, A Siſter releaſes a Legacy to her 


Brother pending Courtſhip, the 
Huſband, as her Adminiſtrator, 


files a Bill to ſet aſide this Releaſe, 


as Executed by his Wife without a 


8 Conſideration, during a Treaty of 


- - Marruge 
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Marriage. The Court diſiniſſed 
the Bill, becauſe he ſued as Ad- 


miniſtrator, and were of Opinion, 
that this was no Fraud to ſet aſide 
the Releaſe, becauſe it did not ap- 

ar, that the Huſband knew ſhe 
bad a Right to this Legacy, nor 
did he make her any Settlement 
in View of it. - $90 


3. The Portion of a Lunatick, by 


Order of Court, is paid into a 
Maſter, and the Huſband, on 
making a Settlement, is to have it 
out : He makes no Settlement, 
but aſſigns the Money over to his 


_ Creditors, and dies without Iſſue; 
the Wife ſurvives, and dies, the 


Money was decreed to the 


| Creditors of the Huſband, for the 
Payment of the Maſter, was a 


was a Payment to the Huſband, 
though the Court would not let 


him lay Hands on the Money 
without making a Proviſion for 


the Wife, but ſhe being dead 
without Iſſue, his Right is the 


_ . ame in Equity as at Law. 231 
4. A Bill is filed againſt Huſband, 
and Wife, and others; the Court 


declared, that ſuch a Share of the 


Teſtator's Eſtate after Payment of 


Debts belonged to the Wife, and 


inch a Share to the Plaintiffs, and 
decreed a Diſtribution according- 


ly, and that 10000 J. Part of the 
Aſſets ſhould be brought before a 


Maſter, to be put out at Intereſt, 
for the Benefit of the Parties to 


whom it ſhould appear to belong. 


This is only in Nature of an in- 
terlocutory Judgment; and if the 


Huſband dies, the Wife's Share 


of the 10000 J. ſurvives to her. 


234 


5. A conveys Lands for ninety nine 


Years, if ſhe ſhould fo long live, 


in Truſt, to the Uſe of herſelf 
during Widowhood, and then in 


Truſt for her younger Chil- 
dren and af erwards marries, the 
Children file their Bill to have 


2. The Huſband. voluntarily, and 


1 


Poſſeſſion, and the Title Deeds 
delivered up to them. The Huſ. 
band by his Anſwer inſiſts, that 
the Conveyance was fraudulent, 
being made pending Courtſhip ; 
the Court would not decree Poſ- 
ſeſſion, becauſe the Conveyance 
was voluntary, but only ordered 


the Deeds to be produced, and 
gave them Leave to bring an E- 


jectment in the Name of the Truſ- 
tees, which they do, and rocover. 
The Huſband files a croſs Bill, and 
the Court would not grant him an 


Injunction to ſtay Proceedings on 


the Ejectment. 261 


Alimony, and Separate Maintenance, 


Vid. The Order and Priority in 


which Debts are to be paid, 2. under 
Debts. 


1. If the Wife ſues for Alimony, t 18 


no good Plea, that ſhe has a ſepa- 


rate Maintenance, or Pin- money. 


121 


cauſleſly deſerts his Wife, and 


goes to Maryland, having firſt 
made a fraudulent Aſſignment of 


all real and his perſonal Eſtate, in 


Truſt to pay his Debts, the Court 
decreed the Wife a Maintenance 
out of this Eſtate, though ſhe had 
the Intereſt of 4000 J. for Pin- 
money by her Marriage Articles. 
. ibid. 

3. The Baron in poor Circumſtances, 
and his Wife wholly unprovided 
for, ſettles her o:phanage Part in 


Truſt, for her ſole and ſeparate 
Uſe. His Creditors, prior to the 


Aſſignment, ſhall not ſet it aſide, 
or have the Intereſt of the Money 


during his Life, for it is a reaſo- 
nable Settlement, and ſuch as the 
Court would have obliged the 


Huſband to make, if he had filed 


a Bill for her orphanage Share. 3 37 
—— B1LL. 


I, 


| 2. 


1 
# 
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155 


BILL. 


Vid. Court of Chancery, 1. under 


Court. 


1. A Bill may be brought to be qui- 
eted in the Enjoyment of a Mine, 
or Colliery, before the Right 1s 
eſtabliſhed at Law, for fear the 
Mine ſhould be ruinedin the mean 


Time. | 89 


2. If a Bill is brought for a Sum un- 

der ten Pounds, the Defendant 
may either demur, or move to diſ- 

miſcs it. 450 


Bill: Who muſt be Parties. 
Vid. Plea, 3. 


1. A Bill may be filed againſt the 
| Heir only, for Satisfaction of a 


Bond, if the Executor is out of 
the Kingdom. : 8 


2. Or, if he would not adminiſter 


- himſelf, and oppoſed the Plaintiff 
in taking out Adminiſtration, as 
principal Creditor. ibid. 

3. A Creditor or Legatee, may file 
a Bill againſt a Legatee or Debtor, 
if he makes the Executor a Party, 


and charges Collufion. — 128 


Ceoſs Bill. 


Vid. Examination after Publica- 
tion, 1. under Examination. 


1. Croſs Bills, are in Nature of a 


Defence, and were firſt allowed, 


that the Party might ſtate his own 


Caſe more to his Advantage, than 


he could by his Anſwer. 382 
Bill of Review. 


See Report. 
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Bill of Revivor. 


1. Pending the Account, the Mort- 
gagee dies, and a Bill of Revivor 
is filed againſt his Adminiſtratrix: 
She pleads, that the Suit could 
not be revived againſt her, becauſe 
ſhe was Ceſtuy que Truſt of the 
mortgaged Premiſſes, and was not 
a Defendant to the original Bill: 
This is not a good Plea, becauſe 
the Cauſe is not revived againſt 
her in her own Right, but only 
as repreſentative of the Mortga- 
8 Ry 38 

2. A Bill of Revivor cannot be 
brought againſt a Deviſee. 44 


Diſmiſſion of a Bill. 


vid. Bill of Diſcovery, 2. under 
Bill, 1 ws 


1. If a Bill is depending here, and 
the Plaintiff files another for the 
fame Matter, the Defendant may 
move to have them referred, and 
one diſmiſſed, _ 268 


2. But if a Bill is diſmiſſed in the 


Exchequer, and then filed here, 

he cannot diſmiſs it on Motion, 

but muſt plead to it. ibid. 
Bill of Diſcovery. 

Vid. Anſwer ſufficient, &c. 2. 


under Anſwer. In what Caſes an 


Infant is favoured, &c. 4. under 
Infant. Forfeiture 1, 2, Fraud, 
&c. 2. Afidavit 3. 


1. Mortgagor brings a Bill to redeem, 
on Payment of what is due; and 
a Decree is made accordingly. 
Pending the Account, the Mort- 
gagee dies, and a ſupplemen- 
5 L tal 


_—_—_— . 6 


410 
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N i tal Bill is filed againſt his Execu- 
L t tor for a Diſcovery of Aſſets, the 
: | Executor demurred, and his De- 
- murrer was allowed, becauſe the 
Plaintiff could have no Demands 
on them, | 38 
2. If a Cauſe comes to a Hearing, 
where the Bill is for a Diſcovery 
only, it muſt be ſtruck out of the 
Paper, and a Decree cannot be 
made for the Plaintiff, or the Bill 
diſmiſſed, becauſe it prays no Re- 
lief. 18 5 


Bill pro Confeſſo. 
Vid. Regularity, &c. 1. 


1. Formerly the Plaintiff was oblig- 
ed to prove his Bill by Witneſſes 
Viva Voce, as his Declaration at 
Law, before the Court would de- 
. cree it pro confeſſo. 


2. But this Practice was diſuſed, for 


the Plaintiff often filed his Bill for 
a Diſcovery, becauſe he could not 
prove his Caſe. 387 
3. If the Defendant is in Cuſtody 


and will not anſwer he is to be 


brought up by feveral Habeas 
Corpus hefore the Court will de- 

_ cree the Bill pro confeſſo. 
4. A Cauſe comes to be heard on a 
Sequeſtration, the Defendant ob- 
tains a Week's Time to anſwer, 
and the Cauſe is adjoured : He 
puts in an Anſwer, and the Plain- 


tiff refers it for Inſufficiency, the 
. Maſter reports it inſufficient, and 


the Plaintiff ſerves the Defendant 
with a Subpœna to make a better 
Anſwer, the Cauſe comes on a- 
gain, and the Maſter of the Rolls 
decrees the Bill to be taken pro 
confeſſo, but this Decree was re- 


verſed by the Lord Chancellor; 


| Bill: to be true for want of an An- 
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becauſe he could not preſume the 
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ſwer, when by the Records of the 

Court there appeared to be an 

Anſwer, (and admitted by the 
Plaintiff, by his taking Exceptions) 

and when ſeveral material Parts of 

the Bill were denied by the An- 
ſwer. 294 

Vid. Regularity, and Irregulari- 
ty, 1. | 


Bills of Exchange. 


Vid. Foreign Court, 2. under Court, 


1. By the Laws of Leghorn, if the 
Drawer fails, before the Bill is ac- 
cepted, and the Acceptor has no 
Notice of it, he is not obliged to 
pay the Bill, unleſs he has Effects 


of the Drawer in his Hands, and 
then he is to anſwer only for their 


BoN p. 


Vid. Who muſt be Parties, 1, 2. 
under Bill. 
be performed in Specie, &c. 1. under 
Agreement, 


Forfeiture, &c. 3. Poſſeſſion 1. 


1. If Obligors are bound jointly and 


ſeverally, the Obligee may ſue 
them in Equity ſeverally, as well 
as at Law, 


. 
CHARIT V, 


ritable Uſe. 


1. The Teſtator makes his Will, 
inter aÞ, in theſe Words, All the 
< reft of my perſonal Eſtate I give 
to my Executors, in Truſt, to 
* employ to ſuch charitable Uſes 
as by Codicil I ſhall appoint. 
* Afterwards by Codicil, taking 

7 "17.1..." x. 5.0 ERIE 


* . r 7 4:8 * W n 2 
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Agreement, when 10 


Bankrupt 5, 6, 7. 


383 


Deviſe and Appointment to a Cha- 


A. 
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4. 


Notice of the Will, he directs 
the Reſidue to be applied to ſuch 
© Uſes, as he by Codicil ſhould ap- 
point, and dies without makin 

any Appointment; the King ſhal 
not have the Diſpoſal of the Truſt, 


as of a general Charity, 290 


The Clerk in Court may pray 
Payment of his Bill in this Court, 
either from the Solicitor, or Client, 


though he cannot ſue the Client 


Mortgages, 


at Law, for want of a Retainer. 


172 
| Commnss10N. 

Vid. Contempt, 1, 6. 

Cox p I n or COVENANT, 


Vid. Special Agreements about 


What is a good Performance in E- 


quity, what not. 


Vid. Vat ſhall be ſaid a ſufficient 
Per formance of an Agreement, &c. 


under Agreement. 


I, 


Adeviſes his Lands of about 4000 J. 
a Year to his Son B for Life, Re- 


mainder to his firſt, and every o- 
ther Son in Tail Male. B by Ar- 


ticles of Intermarriage reciting the 


Deviſe, Covenants, Cc. to aſſure 


Lands in Fee of 4000. a Year at 


leaſt, to the Uſe of himſelf for 9g 
Years, if he ſhould ſo long live, 
Remainder to his firſt, and every 
other Son in Tail Male; the Mar- 
riage takes Effect, B dies, and 


2. The Court ſuffers Perſons to be 


&c. unden Mori gage. 
Parol Agreement, 1, and when to be 
performed in Specie, &c. 2, under A. 
greement. Forfeiture, &c. 1, 4, 5. 


ſuffers the deviſed Lands to go to 
his eldeſt Son, they ſhall be taken 
as a Satisfaction of the Lands cos 
venanted to be aſſured. 167 


CONFIRMATION, 


Vid. Intereſt of Money, 1, 2, 3, 5 


1. You cannot move, or have the 


Directions of the Court, on a Ma- 
ſter's Report, till it is confirmed. 


71 


CONTEMPT. 


1. An Attachment for a Contempt, 


iſſued againſt one abroad, and a 
Commiſſion was granted to ex- 
amine him. 85 


examined on Interrogatories, to 


purge themſelves of a Contempt, 


but never to bring themſelves into 
one. + $40 


3. All who are concerned in the pri- 


vate Marriage of an Infant, under 
the Care of the Court of Chancery, 


are guilty of a Contempt, though 


they are Strangers to the Order of 
Guardianſhip, _ 251 


4. But the Court will not ſet up an 
Inquiſition to find out who they 


are, nor examine the Perſons con- 
cerned, who was the Perſon that 
married her. 


5. One in Contempt for not obeying 
an Order, may move to diſcharge 


6. A Proſecutor may take outa Com- 


miſſion to prove a Contempt, and 
the Contemnor can name EL one 
Commiſſioner, and cannot exa- 
mine Witneſſes, but may croſs ex- 


amine the Proſecutor's, but onAp- 


plication, the Court will give him 
Leave to examine to ſpecial Points. 
| 312 


Cop Y- 
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CoPYHOLD. Couxr. 
Vid. Will and Teſtament, 3, | 4. Foreign Court. 


Deeds, &c. defective, made good in 


Equity, 3, under Deeds. 


Cos Ts. | 


Vid. Appeals, &c. 2. Attorney, &c. 
6. Redemption, &c. 1. under Mort- 


age, Prochein Amy, 1, 2. Pauper, 1. 


Penalty, 3. under Forfeiture. 


1. If an Infant ſues for a Legacy, 


Coſts muſt be paid out of Aſ- 


ſets. : 5 
2. If the Plaintiff reſides in another 
Kingdom, the Defendant may 
compel him to give Security to 
pay Coſts. 


5 | 7 
3. On a Bill by Creditors, if the 
Lands by Conſent are decreed to 


be ſold, and the Creditors to be 
paid according to their Priority; 
the Coſts notwithſtanding ſhall be 


paid in the firſt Place to all the 


Creditors. | 


-— . 
4. Iſſues being directed to be tried at 
Bar, the Court would not make 


it Part of the Order, that the De- 
fendant ſhould pay only Niſi Prius 
Coſts, if they were found againſt 
him. 5 93 
5. If the Plaintiff is in the Service of 
a a foreign Envoy, he muſt give Se- 


curity to pay the Coſts. 175 
6. On Report of Aſſets, Coſts were 


decreed generally againſt the De- 
fendant, and not out of Aſſets. 204 
7. The Defendant may] amend his 
Bill paying common Coſts, after 


the Demurrer is put in. 301 


8. But after it is ſet down to be ar- 
gued, he muſt pay 


* Demurrer. . 


CovxxAxxr. 
Vid. Condition. 


the Coſts of 


x. The Sentence of a foreign Court 
binds ours. 


2 
2. Chancery granted an Injunction 


to an Action on a Bill of Exchange, 


the N ea having been va- 


cated in the Court of Leghorn, 2 
3. That he was tried in Spain and 


acquitted, is a good Plea to an In- 


dictment for Murder beyond the 
Seas. 0 


Court of Chancery. 


Vid. Bill, 2. Foreign Court, 2, 


under Court, 


1. Will not take Cognizance of 2 


Sum, originally below the Dignity 


of it, though by the Neglect or 
Miſpleading of the Plaintiff, it has 
amounted to a larger. — a 
2. Acts of the Court as a Decree, or 
Order in another Cauſe, between 


the ſame Parties, may be read with- 
out an Order. „„ 
3. Diſputes in the Societies of Law, 


are to be determined by the 
Benchers, and the Courts of Equity | 
will not interpoſe. 190 


Spiritual Court. 
Vid. Portions, &c. 1. 


1. The ſpiritual Court have a Power 
to order the Aſſets to be brought 


into Court, whilſt a Will is in Con- 


teſt. But See Injunction. 7 


CR EDITOR. 
Vid. Deb. 


wo. CusTons of London, 
Vid. London. 
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D. 


, 


DE BENE Essk. 


Vid. Examination De bene eſſe, 
under Examination. 


Debts, Creditor and Debtor. 
Vid. Who muſt be Parties, under 


Bill. Vid. Statute of Limitations 2, 


5. under Limitations. Payment 1. 


Preſumption. Deviſe of Lands for 


Payment of Debts, &c. under Will. 


The Order and Priority, in which 
Debts are to be paid. 

Vid. Coſts 3. Retain 1, 2. In- 

tereſt of Money 5. 


1. Creditors are decreed to be paid 
according to their Priority ; this 


is to be underſtood of Priority in piece of the Anſweg. 186 


Point of Satisfaction, and not in 
Point of Time. 52 


2. The Creditors of a Feme Covert 


file a Bill after her Death, to be 
paid out a Truſt Eſtate for her 
ſole and ſeparate Uſe, the Court 
decreed, that all the Creditors 
ſhould be paid pari paſſu, and a 
Mortgagee and Bond Creditor 
were not to be preferred, becaufe 
a Feme Covert by Law could not 
make a Mortgage, or enter into 
a2 Bond, 328 


In what Cale one Debt ſhall be ſet 


off in Equity againſt another. 


1. Where there is mutual Credit, 


the Balance only is due to the 
Executor in Equity. 186 


2 But if the Account is ſtated in 


the Life-time of the Teſtator, or 
a Bond given for the Balance, the 


Defendant cannot ſet it off by fu- 


ture Credit given to the Teſtor, 


* 


unleſs the Executor admits * 
| © 
DECREE. 


Vid. Court of Chancery, 2. under 


Court. Bill pro confeſſo, under Bill. 
Receiver, 1. ng 


larity, and Irregularity, 1. Foreign 


Hearing, 1. Regu- 


Court, 1. under Court. 


1. A Motion cannot be made on a 
decretal Order, till it is paſſed 
with the Regiſter. 71 

2. The Words, 6 juſt Allowances 
in a Decree, does not impower 

the Maſter to allow for Improve- 
ments, but they muſt be parti- 
cularly mentioned, 226 


Decree by Default, and abſolute. 


1. Decree Ex parte is made, on De- 
fault of the Defendant, reading 
the Affidavit of Service, and a 


2. But if the Bill and Anſwer is o- 
pened, and then the Cauſe is ad- 
journed, though the Defendant 
make Default at the next Hear- 

ing, the Decree ſhall be abſolute; 
for the ſecond Hearing is to be 
conſidered as a Continuation of 
the former, when the Defendant 
did appear. „ 


3. A Decree againſt an Infant Niſi, 


is an abſolute Decree. 308 
4. And cannot be ſet aſide by origi- 
nal Bill, uuleſs for Fraud and 
Colluſion between the Plaintiff, 
and his Guardian. ib. 

5 And it is a good Cauſe, why ſuch 
Decree ſhould not be made ab- 
ſolute againſt the Infant, after he 
comes of Age, that he has put in 
a new Anſwer, . 


DEzDs, ConveYANCEs, and As- 
| SURANCES, 
Vid. Will, &c. 15 

5 M | Deeds, 


4 


Deeds, &c. defective, made good in 


4 ——— —L—— — — — 


„ —— - —-— 
—— — —— 


Deeds, &c. loſt, or concealed. 


Vid. Afidavit, 2, 3. 


Equity. 


I, 


2. 


Years, is declared to be, © If A 


Vid. Demurrer, 2. 


One, who had a Power to make 
a Jointure under Hand and Seal, 
executes it by Will, this defective 
Execution was made good in E- 
quity, in Favourſþf a Wife. 46 
The Truſt, of a Term of fifteen 


. 


have no Iſſue Male, for the 


* raiſing Portions for the Daugh- 
* ters of A, to be paid at ſuch 
© Times, and in ſuch Manner 
* and Proportion, and with, and 
under ſuch Proviſoes and Li- 


_ © mitationg as the ſaid A, by any 


Writing: or Writings, under his 


* Hand anf Seal, atteſted by two 


3 Witneſſes ſhall appoint,” A Bill 


is brought againſt A, to lay out 


the Money in a Purchaſe. A, in 


in his Anſwer ſays, that he does 
* appoint, and intends by a Writ- 
ing, in due Form to appoint, 
© that all the Rents and Profits 


| © ſhall be collected and applied, 


2 


. Tos 


for raiſing a Portion for his 
Daughter B, in Caſe he ſhould 
© have no other &c.” A made no 
Appointment, and died without 


Iſſue Male, leaving B his only 
Daughter, this Anſwer is ſuch 


a defective Appointment, as a 
Court of Equity will make good 
in Favour of a Daughter. 369 
Equity will not ſupply the want 
of a Surrender of a Copyhold, a- 
gainſt the Heir, in Favour of 


a younger Child, unleſs he has 


— — 


none or a very ſmall Proviſion. 


37 
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«bs 0, 


4. But will make good the defective 


ae... 


Execution of a Power, Whether 
he is provided for or not. 


Deeds, &c. fraudulent. 
Vid. Eſtates and Intereſts of the 


Wife, 2, 5. and Alimony, &c. 2, z. 


I, 


2, 


1. The Benefit of a Demurrer, is ne- 
ver ſaved to the Hearing. 228 
2. If thd End of a Bill is to have a 
defective Execution of a Power 

| made 


under Baron and Feme. 


DELEGATES. 
Vid. Witneſs, 1. 


Co iss ION of REview, 


A Commiſſion of Review is not 
a Magter of Right, but of Fa- 


vour. 30 
If five Judges are preſent, and 
two are againſt the Sentence, 
this is no Cauſe for a Commiſſion 
of Review. 358 
The Prerogative, and Court of 
Delegates in England, give Sen- 
tence in Favour of a Will, and 


likewiſe the Prerogative in Ireland, 
but the Delegates in Ireland, re- 
verſed that Sentence five Years at- 


ter the Sentence given by the De- 


llegates in England: both Sides 


petition the King ſor a Commiſ- 
fion of Review, and the Lord 


Chancellor declared, that he would 


adviſe his Majeſty to grant a Com- 
miſſion to review the Sentence in 
Ireland, but to ſuſpend the Con- 
fideration of the other Petition, 


*till thoſe Commiſſioners of Re- 
view had given Sentence. 34 


DEMURRER. 
Vid. Cofts, 7, 8. Bill of Diſcove- 


ry, 1, under Bill, Witneſſes 3, 4. 


7 


Aa % 


r 


— — 


made good, the Defendant cannot 
demur, that the Plaintiff of his own 
ſhewing has no Title. 228 
3. A Defendant can demur only for 
Matters appearing in the Bill, but 
a Witneſs may demur, becauſe he 
is concerned in Intereſt, though 
it do not appear by the Interroga- 
tory. 5 229 
4. But if it does not appear by the 
Cauſe he muſt make Oath of it. 229 


Dos T 10Ns. 
Vid. Evidence, 4. Examination In 
bderpetuam Rei Memoriam, I. under 
t Þ} Examination. my | 
DEgvasTAvIT. 


| Vid. Devaſtavit, &c. under Ex- 
ecutor. | | 


Ip: 


D1scoveERY. 
See Afidavit, 3. 
Dis RIBVUT ION. 


Vid. When an undeviſed Surplus 
ball go to the Executor, and when to 


| Reſulting Truſt, &c. 4. under Truſt. 


4 * 


4 Table of the Principal Matters. 


Dow. 


1. The Court granted an Injunction 


to ſtay Dower, the Huſband hav- 
ing deviſed to his Wife 91. a Year 


for her better Support and Main- 
tenance, and made her reſiduary 
Legatee. 250 


: E. 
ELECTION. 


Vid. In what Caſes a Legacy ſhall 


be a Satisfaction, &c. 4. under Le- 
gacies, &c. | 


1. If the Defendant puts in a Plea, 


the Plaintiff is not obliged to make 
his Election till thePlea is argued, 
for the Plea denies he has an Elece- 
tion, but ſays, he is not intitled to 
ſue in Equity, 210 


ESTATE. -- 
Vid. Expoſition of Words, 2. 


Limitations of Terms for Years, 
the next of kin, under Executor, &c. 


Money, &c. 


8 Life-time, or by his Will, ſhall not 
| be diſturbed; and the Children 
ne- advanced by him, ſhall not bring 
228 their Portions into Hotchpot ; tor 
ve a Equity regards the Statute of Di- 
wer ſtributions in this Caſe, only as to 
nade the Perſons who are to take. 304 


1. If the next of kin ſue the Execu- 


tor in the ſpiritual Court for a Di- 
ſtribution of the Reſidue, B. R. 


will grant a Prohibition. 49 


Statute of Diſtributions. 


2. Where Equity decrees an unde- z. 
viſed Surplus to be diſtributed a- 
mong the next of kin, the Provi- 


fions made by the Teſtator in his 


4. And if my Daughter die before 
21, then my Will is, that my 


1. A perſonal Eſtate may be deviſed 


over upon this Contingency, I he 
die, or ſhall depart this Life, and 


leave no Tſſue. 18 


3 
2. A perſonal Eſtate may be limited 


over after a particular dying with- 
out Iſſue, but not, after a dying 
without Iſſue generally, 183 
* A perſonal Eſtate is deviſed to 
* the Ule of Mary, and if ſhe died 
without Iſſue, to be equally di- 
* vided between the Siſters of the 
* Teſtator, after the Deceaſe of 
* Mary,in Manner aforeſaid ;* the 

Limitation over to the Siſters, be- 


ing after an Eſtate Tail, is void. 


184 


© Wife 
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Wife ſhall have 400/. and that 
© then, and immediately, from and 
after my ſaid Daughter's Deceaſe 
* without Iſſue of her Body, I give 
all my perſonal Eſtate to my 
© Brother, he paying the ſaid Sum 


of 4ool. to my Wife, if then 


© living.” This is a Deviſe over to 
the Brother, if the Daughter die 
without Iſſue before 21, and con- 
ſequently is good. 187 
© I give to my Wife all my perſo- 
© nal Eſtate, and after her Deceaſe 
to my Daughter, and then after 
© her Deceaſe, to the Fruit of her 
Body, but for want of ſuch Iſſue, 
© or Fruit, to my Brother; the 
Limitation to the Brother is good, 


if the Daughter die without Iſſue 


living at the Time of her Death. 188 
If Tenant in Tail, Remainder to 
B for Life, Remainder to his firſt, 


and every other Son in Tail, Re- 
mainder in Fee to the Tenant in 


Tail, of Lands in Mortgage, di- 
rects his Executors to pay off the 
Mortgages, and that they ſhould 


aſſign the Leaſes to another; this 


is a good Deviſe of the Equity of 


7. 


2 


the Terms, and the ſeveral inter- 
mediate Tenants in Tail, by a 


common Recovery, can bar not 


only the Remainder in Fee, but 


the Deviſe of the Equity, which 
ariſes out of it. „ 
A Term for 99 Vears, if one ſo 


The Deviſe over of a Perſonalty 
was firſt allowed, becauſe it is 
conſidered as an original Deviſe. 


321 


EI DENCE. 


Vid. Anſier, 2. 


1. The Examination of a Legatee, 


Whole Legacy, was not allowed to 2. You may prove an Exhibit viva 
Voce at the Hearing, but you can 
| examine 


who had given a Receipt for her 


be read, to prove ſhe received only 
Part of it. 40 


Vid. Contempt, 1, 2, 4, 6. 


rn 


2. The Affidavit of the Bankrupt, 


ſworn before a Maſter extraordi- 
nary in Cork, was allowed to be 


read. 


8 
3. Courts of Law will allow an Fo 


fidavit ſworn before a Conſul to 
be read. 


other Cauſe, or Court, may be 
read againſt. him in this Court, 
without an Order, to confront the 
Evidence he then gives. 118 


Vid. Court of Chancery, 2. under 


Court, 


EXAMINATION. 


Examination de Bene Eſſe. 


1. The Plaintiff may examine a Per- 
ſon de Bene eſſe, though neither 


old, or infirm, or going abroad, 
upon Affidavit of his being the 
only Perſon, who has any Know- 
ledge of the Forgery of a Deed, or 


other material Fact, for otherwiſe, 
if he dies before he is examined in 


chief, the Proof of the Fact is 


gone. | | 390 


Examination after Publication. 
1. Matters examined to in the original 
Cauſe, and Publication paſt, or ſettled 


long live, cannot be intailed. 262 bya Decree, cannot be examined to 
in the croſs Cauſe. 382 


Examination Viv4 Voce. 


Vid. Bill pro Confeſſo, 1. under Bill. 


1. The Court refuſed an Order, to 
prove Exhibits viva Voce at the 
arguing of Exceptions, becauſe 
nothing can be offered at the Hear- 
ing, that was not before the Ma- 


. 191 


| 78 
4. Depoſitions of a Witneſs, in * | 


un 


I. 


2. 


c 


examine the Witneſs only as to the 
Execution of it. 381 


Examination in perpetuam Rei Me- 


moriam. 


1. The Depoſitions of a Witneſs ex- 
amined in perpetuam Rei Memo- 
riam were ſuppreſſed on a Petition 
after his Death, and the Examiner 
diſcharged, and committed for foul 
Practice and Irregularity in the 
taking of them, the Plaintiff being 
ſuffered by the Examiner to in- 


ſtruct him, and the Witneſs proved 


corrupted, and as he had been ex- 
amined on a Trial to the ſame 


Points, the Plaintiff might give 


Evidence of what he ſwore. 327 


ExcEPTIONs. 


Vid. Examination viva Voce, 1. 


under Examination, 


1. If a Plea is to ſtand for an An- 
ſwer, without Liberty to except, 
the Plaintiff may except to the reſt 


„ 
2. Only ſpecial Reports, or thoſe 


Vvhich need Confirmation, can be 
excepted to, others muſt be diſ- 
charged by Motion. 256 


3. If the Plaintiff move to confirm a 


Report Niſi, and the Defendant 
ſhow Exceptions for Cauſe, the 
| Plaintiff may except too. 305 


ExEcu rox and ADMINIsS- 
. TRATOR. | 
Vid. Who muſt be Parties, 1, 3, 


under Bill. Diſtribution, 1. Coſts, 1, 


6. In what Caſe one Debt ſhall be ſet 
off againſt another in Equity, under 
Debts. What Eſtates, &c. paſſes, 6, 


under Will. Injunction, 7, 8. Sur- 


Plus, and refiduary Legatees, 2, under 


Legacies, &c. Retain, &c. 1. What 


Eftate, &c. paſſes, 3, under Will. 


Devije of Lands for Payment of 6. The Teſtator makes his Will, ;n- 
ter al, in theſe Words; All the 
3 8 


Debts, &c. 2, 4, 7, 8, under Will. 


Executors. ry 
2, © I give all my Leaſes, &c. to my 


A Table of the Principal Matters. 4 17 


1. If the Uſe of Houſhold Goods is 


deviſed to an Executor for Life, 
he muſt ſign an Inventory, but 


ſhall not be obliged to give Secu- 


rity for them, 13 


When an undeviſed Surplus ſhall go 
to the Executor, and when to the 


next of kin, or the Heir at Law. 


Vid. Diſtribution, 1. 


1. The Teſtator deviſes his real and 
perſonal Eſtate to his ſix Execu- 


tors, in Truſt, to pay his Debts and 


Legacies, and the Reſidue to be 


equally divided among them, Share 


and Share alike. One dies in the 
Life-time of the Teſtator; his 
Share of the real Eſtate, ſhall go 


to the Heir at Law, and of the 
perſonal, to the next of kin of the 
Teſtator, and not to the others, as 


44 
Wite, for Term of her Life, and 


as to any Perſon who may have any 
Claim, or Demand, as related to 
me, I give them 12 d. each, and I 


make my Wife Executrix. The 
Reſidue of the Terms, after the 
Death of the Wife, belongs to her 
as Executrix, and not to the next 


of kin. . 2 LP 
3. If the Teſtator leaves his next of 


kin 51. apiece, and no more, the 


Reſidue of his perſonal Eſtate be- 
_ longs to his Executor, and ſhall 


not be diſtributed. 


4. If a particular Legacy is left to one 


of the Executors only, the Reſidue 
belongs to both Executors, 26 


5. One deviſes the Reſidue of his per- 
ſonal Eſtate to three equally, and 
makes them Executors. One dies in 


the Life-time of the Teſtator, his 


Share ſhall go to the other two, 


as Executors, and not to the next 
9 49 
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able of the Principal Matters. 


«© reſt of my perſonal Eſtate: I give 


to my Executors, above 200/. 
to each of them 100 J. to be de- 
© ducted out of the Reſidue, in 
© Truſt, to employ as I ſhall ap- 
point. The Teſtator dies with- 
out making any Appointment, the 
Reſidue ſhall not go to the Ex- 
ecutors, but ſhall be diſtributed a- 
mong the reſt of kin. 290 
7. I make A my Executor, and I 
give him all my real and perſo- 
nal Eſtate to pay my Debts and 
© Legacies, and 200 J. to B, (who 


was his Heir at Law) the Surplus 
of the real Eſtate ſhall not go to B, 


but to the Executor. 3359 


Executor, how to be charged, and 


how to account. 


Vid. Perſons accountable, &c. 3. 


under Account, Report. 

1. If one Executor delivers Aſſets to 
the other, he is ſtill anſwerable 
for them. 2 5 36 

Vid. Bankrupt 3. 85 

2. If an Executor without Cauſe calls 


in Money out at Intereſt, he ſhall 


pay Intereſt for it. 909 
3. An Executor is to be allowed his 
Expences, but nothing for his Care 
and Trouble. | 130 


4. But if Goods are conſigned to a 


Factor in the Life-time of the 


| Teſtator, though they come to his 


Hands after his Death, and he is 
made his Executor, he ſhall be al- 


lowed Commiſſion- money. ibid. 


5. If a Legatee brings a Bill againſt 
the Executors, and has any of the 
Aſſſets in his Hands, the Executors 
ſhall not be put to their Action or 


Bill for them, but the Legatee 


muſt take them, as a Satisfaction 
pro tanto. [1 200 


Adminiſtrator Durante Minoritate. 


1. Adminiſtration granted during the 
Minority of two, ceaſes when one 


— 


comes of Age, and the Adminiſ- 
tration is to be granted to him. gg 


Adminiſtrator Pendente Lite. 


1. Determines by the Grant of a 


Probate, and does not revive on 
Appeal to the Delegates, but they 
grant a new Adminiſtration. 309 


Devaſtavit, and Converſion. 
1. An Executor cannot commit a 


Devaſtavit by his Will, for nothing 
paſſes, but what the Teſtator may 


lawfully grant. — 


ExXHIBITS. 


Vid. Examination vivd Voce, un- 


der Examination. 5 


ExPos1TIoN of WoRDs. 


Vid. Purchaſe, 2, 3, 4, 5. The 
Order and Priority in which Debts 
are to be paid, 1, under Debts. Guar- 
dian, 1. Decree, 2. Words of Pur- 
chaſe, &c. under Purchaſe, &c. What 
Things paſs by the Words &c. under 


Will. 


1. The Word Appropriated, in an 
Act of Parliament, ſignifies, to be 


applied to the Uſes of the Act, 


and no other. 101 
2. Eſtate, primarily ſignifies, the In- 


tereſt a Perſon has in a Thing, 
and ſecondarily, the Thing itſelf. 


175 


3. The Word Petition, in 7 Ann. 


ch. 19, is to be underſtood of any 


ſummary Way, in Diſtinction to 


the Proceedings by Bill. 197 


4. The Word Moveables, in its full 


Senſe, takes in all perſonal Chat- 
tels. ; 297 


5. The Words in a Will, Net for- 


merly ſettled, though they have no 


Operation, they ſhow an honeſt 
Intention 


I, 


i \ 


JN — » Þ 


a 
2 
* 
4 


bs 


— 


A Table of the Principal Matters. 


+19 


Intention in the Teſtator, to leave 

every Thing as it was ſettled, be- 

fore the making the Will. 354 
FACTOR, 


Vid. Executor how to be charged, 


&c. 4. under Executor, &c. 


1, One, who acts as Factor, is pri- 


mai facie intitled to Commiſſion 


Money, unleſs you can make the 
contrary appear. 129 


FINE and NoNCLAIM. 


Vid. Fraud, &c. . Anſwer. 4. 


1. A Fine will bar him, who has an 


equitable Title, if he does not 


bring a Bill within five Years, 73 


 FoREIGN, 
See under Court, 


FoRFEITURE, PENALTY. 


x. Supercargoes covenant to anſwer 


any Bill ſhall be filed againſt them, 


and not to plead, or demur : This 


Covenant will bind them, though 


the Diſcovery may ſubject them to 
WT 


2. If an Information is filed for the 
Payment of Notes given to pub- 


lick Uſes, and the Defendants file 
a croſs Bill againſt the Relators for 
a Diſcovery of the Conſideration 
of the Notes, they cannot demur, 
though the Diſcovery may ſubject 
them to a Penalty. 82 
3. A Court of Law would not re- 
lieve againſtthe Penalty of a Bond, 
but on the Obligor's paying the 


Coſts of a former Trial, in which 


the Obligee had been nonſuited. 
45 


3. A Fraud, is a Bar at Law to the 


PTE 


4. If a Legacy is deviſed to a Per- 
ſon who has a Right to a cuſto- 
mary Share, on Condition they do 
not ſue the Executor for that 
Share, if he file a Bill againſt the 
Executor for an Account of the 
perſonal Eſtate, that is no Breach 


ol the Condition, becauſe he had 


a Right to inquire, which was of 
moſt Value, his Share, or Legacy, 
and that cannot appear, till the 
Account is taken. 181 
5. But if the Legatee is barred of his 
Cuſtomary Share, ſuch a Bill is a 
Forfeiture, becauſe the Inquiry is 
needleſs, And if the Legacy is 
deviſed over, the Court can give 
no Relief. - ibid. 


FRAUD, COLLUSION, CoviN, Cox- 
CEALMENT, IM POSITION. 


Vid. Decree by Default, &c. 4. 
under Decree, Who muſt be Parties 


3, under Bill, Statute of Limitations. 
1. under Limitations, Injunction, 
9. London, 8, 9. e 


1. Fraud will prevent the Operation 
of the Statute of Fines, and of 
Limitations. 8 18 


2. A Plaintiff after fix Years, is in- 


titled to a Diſcovery of a Fraud. 
2244 


Statute of Limitations. 245 
4. The ſecond Brother dies, and his 
eldeſt, and youngeſt Brother con- 
ſult a School-maſter, which of 
them had a Right to his Lands, 
he gives his Opinion in Favour of 
the youngeſt, upon which they a- 
gree to divide the Eſtate, the 
Court ſet aſide the Deeds of Con- 
veyance of the Moiety to the 
youngeſt Brother, as being obtain- 
ed by Miſtake. 364 


G. 


— 


- 
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G. 


_ - GUARDIAN. 
Vid. Agreement when to be per- 
formed in Specie, &c. 3. under A. 
greement. Homine Replegiando, 1. 
under Mrits. Contempt, 3, 4. 
Mine, 1. | 


1. I defire that my Son and 


© Daughter, may be under the 
Care and Direction of A. Theſe 
Words of the Will, amount to 
the appointing a Guardian. 109 
2. Equity denied an Injunction, to 
ſtop the Guardian of Tenant in 
Tail, who lay a dying, from cut- 


ting Timber, or to give Relief af- 


ter his Death for what was cut, 


becauſe, as the Tenant in Tail had 


a Power over the Inheritance, the 
Guardian might exerciſe that Pow- 


er, in the Manner he thought 
- would be moſt for the Benefit of 


the Infant. . 224 
3. Two axe appointed Guardians by 
Will, one marries the Ward of 


nine Vears of Age, to his Son of 


fifteen, the Court ordered the 


Child to be delivered to the other 


Guardian, till ſhe came of Age to 


conſent to marry, but would not 


commit the Guardian, becauſe he 
Was not appointed under the Great 
Seal; but being in Court, obliged 
him to enter into a Recognizance, 
to appear in B. R. to any Informa- 


tion ſhould be filed againſt him. 


236 


H. 
HABE AS Cok pus. 
1 Vid. Habeas Corpus under Writs. 
HEARING. 


Vid. Subpena, 2. under Proceſs. 


1 


1. If a Cauſe is ſet down to be heard 
irregularly, you may have it re- 
ferred after a Decree. 44 


HE IR, and ANCESTOR. 


Vid. Who muſt oe Parties, 1, 2, 


under Bill. Deeds deſective, &c. z, 
under Deeds. Reſulting Truſt, &c. 1, 


3, under Truſts. Perſons accountable, 


&c. 1, under Account, When an un- 


deviſed Surplus ſhall go fo the Execu- 
tor, 1, 7. under Executor, Redemp- 
tion, &c. 7. under Mortgage. 
Retain, 3. What Things paſt, &c. 4, 
under Will, and 11. 


1. The Heir may diſcharge his Eſ- 


tate, when the Portion becomes 
payable, though it belongs to an 
Infant. 8 Z 


Matters controverted between the 
Heir and the Executor. 


1. Lands contracted for, go to the 


Heir of the Purchaſer, and the 
Money muſt be paid by his Re- 
pPreſentative. „„ 


Bargains obtained from youn g Heirs, 


1. The Plaintiff borrowed 4000 J. 


and entered intoa Bond of 180001. 
to pay gooo /. after the Death of 


his Father, who was then about 


_ eighty Years of Age. The Court 


relieved him againſt this Bond, on 


Payment of the 4000 J. and In- 
tereſt. ues 


J. 
Ip gor and LuNAT ICE. 


1. One found an Ideot, had Leave 
to traverſe the Inquiſition, on 


Condition, ſhe would appear in 


Perſon at the Trial. 71 


2, The 
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2. The Lunatick being recovered, 
and examined in Court, the Com- 
miſſion was ſuperſeded, and the 
Recognizance of the Committee 
ordered to be vacated, the Luna- 
tick declaring himſelf ſatisfied with 

the Account. 78 

3. A Lunatick having recovered his 
Underſtanding, petitioned to have 
the Comet: ſuperſeded, but 
the Court only ſuſpended it for 
ſome Months, to ſee, if he was 
perfectly recovered, becauſe he 
had often relapſed, and was found 
by the Inquiſition, a Lunatick with 
lucid Intervalls. 332 


IGNORANCE. 
Vid. Fraud, &c. 4. 


1. That Maxim, Ignorantia Juris 


non excuſat, relates only to Crimes, 
and do not extend to civil Caſes. 
8 365 


INFANT. 
Vid. Decree by Default, &c. 3, 


4, 5. uuder Decree. Heir, 1. 


In hat Caſes an Infant is favoured 
or priviledged ; in what, not. 


x. If an Infant loſes Money at a 
Horſe- race, and after he comes of 
Age promiſes to pay it, the Pro- 
miſe ſhall bind him in Law. 62 


2. An Infant, who by the Decree has 


a Day to ſhew Cauſe, &c. may 
move of Courſe, to put in a new 
Anſwer, or amend his Anſwer, 
when he comes of Age. 68 
3. If an Infant is Plaintiff in the ori- 
ginal Cauſe, and Defendant in the 
croſs Cauſe, and by the Decree 
made in beth Cauſes, has ſix 
Months after he comes 6f Age to 
ſhew Cauſe, &c. when he comes 
of Age, he may amend his An- 


4. The Court inlarged the Time, 


ſwer, or put in a new one, but 
cannot put in a new Bill, or amend 
his former. 68 


after the Defendant came of Age, 
to ſhew Cauſe, till the Plaintiffs in 
the firſt Cauſe, had put in an An- 
ſwer to a Bill of Diſcovery he filed 
againſt them, after he came of 
Age. 95 e 


Infant, Truſtee within the 7 Ann. 
ch. 19. „ 


I. The Heir of the Vendee, is a 
Truſtee within this Act, for the 
Perſon who paid the Purchaſe- 
money. 197 

2. You may move, or petition for a 
Reference, whether an Infant is a 

Truſtee within this Act. 197 

3. The Heir of the Mortgagee, is a 
Truſtee both for the Mortgagor, 

and the Executor of the Mort- 
gagee. e 198 


INJUNCTION, 


Vid. Guardian, 3. Eftates, &c. of 
the Wife, 5. under Baron and Feme. 
Foreign Court, 2, under Court. Dows- 
er, i. Portions, &c. 1. Letter of 
Attorney 1. Joint Tenants, &c. 5. 
Surplus and refiduary Legatees,2, un- 
der Legacies. Trial, 


1. The Court adjudged the Anſwer 
 Juſufficient, and yet gave the De- 


fendant in the original Cauſe (who 
lived at Conſtantinople) Leave to 
proceed againſt the Defendanit in 
the croſs Caufe for his Anſwer, 
and to aſcertain his Debt at Law, 
notwithſtanding the Injunction, 
becauſe he had ſwore 880 J. due 
to him, and could not put in a 
further Anſwer in leſs than two 
Years. 58 


5 0 2. If 


* 
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2. If a Bill is brought to be quieted 
in the Enjoyment of a Water- 
courſe, and Wears, for working 
Mills and Mines, diverted and 
broke down by the Defendant ; 
the Court will grant an Injunction 
before Anſwer, and make an Or- 
der on the Defendant, to put the 
Premiſſes in the ſame Condition 


"89 
3. One ſeized in Fee of upper and 
lower Mills, leaſes the lower with 
the Stream, - and covenants for 
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nants, not to divert, or pen up the 


the Effects pendente Lite. 


— 


n 


cauſe that Court cannot impound 


8. A Caveat is entered in the ſpiri- 


they were in, before the Injury. 


| quiet Enjoyment, and after leaſes 
= 1 8 0 the upper, and the Leſſee cove- 


ſaid Streams, to the Prejudice of 


the lower Mills. 
this Covenant, the Leſſee of the 
lower Mills may bring a Bill, in 
the room of his Leſſor, for an In- 
junction, without firſt bringing an 
Action of Treſpaſs 145 


4. By the Courſe of the Court, In- 


On a Breach of 


junctions as to Lands, are to be 


granted before Anſwer in two 
_ Caſes only, to ſtay Waſte, and to 
quiet the Poſſeſſion, where the 


Plaintiff has been three Years be- 


fore the filing the Bill in peaceable 
Poſſeſſion. V 
F. The Tenants file a Bill againft the 


him from digging Brick Earth in 
the Waſte, in Prejudice of their 


ſwer, becauſe the Soil is the Lord's, 
and the Plaintiff did not ſwear, 


Common. 172 
6. If a. Plea is ordered to ſtand for an 
Anſwer, the Defendant cannot 


ſolutely, but only Niſi. : 
7, This Court will grant an Injunc- 
tion to the Executor, from receiv- 
ing the Aſſets before Anſwer, if a 
Suit is depending in the ſpiritual 
Court, to ſet aſide the Will, be- 


Right of Common, and the Court 
| refuſed an Injunction before An- 


that he had not left them ſufficient 


Lord of the Mannor, to reſtrain 


tual Court to the Probate of a Will, 


and the Executor is ordered to 


bring 400 /. he had received into 
Court, and Adminiſtration pen- 


dente Lite is granted. Sentence is 


given for the Will, and a Probate 
granted, and the 400 J. paid out to 


the Executor; the Parties appeal, 
the Delegates grant an Inhibition, 


and Citation, the Execator wil} 
not appear, the Delegates not ſit- 
ing, the Appellants file a Bill for 


an Injunction, and the Court de- 
nied an Injunction againſt the Ad- 


miniſtrator, or the Executor, to 


bring in the 400 J. but granted it 


to reſtrain him from receiving any 
more of the Aſſets, till Anſwer 


and further Order. 311 
9. A enters into a Bond to B a Fo- 
treigner, who aſſigns it for a valu- 


able Conſideration to Ca Foreigner, 
of which A had Notice, the Bond 
is put in Suit in the Name of B, 


and a Verdict · for the Plaintiff; 
upon which A files a Bill againſt 


B only, and upon his taking out 
a Dedimus, obtains an Injunction. 


B does not anſwer, upon which 
C files a Bill againſt A, and B his 


Truſtee, charging Colluſion, that 


A, who knew of the Aſſignment, 


_ ought to have made him a Party, 
and that B was perſuaded by A, 


move to diſſolve the Injunction * 
198 


not to anſwer, and moved to diſ- 
ſolve the Injunction in the Cauſe 


between A and B, which the 


Court granted, on his giving Se- 


curity to appear to the Bill of A, 


if he made him a Defendant, and 


to abide the Order of the Court 
at the Hearing. 355 


INSURANcE. 
By: Policy of Inſurance, 
1. Q. If a Bill for Relief lies on a 
Policy of Inſurance, taken inTruſt 


on 
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on a Suggeſtion, that theWitneſſes 
live abroad, and that the Truſtee 
refuſes to let them ſue the Policy 
in his Name. 83 


INTEREST of Money. 


Vid. Executor how to be charged, 
&c. 2, under Executor, &c. Part- 


ners, 1. Maintenance, 1, 2. Lega- 


cies, &c. veſted, &c. 1, under Lega- 
cies, &c. what Eſtate, &c, paſſes, &c. 
35 under Will, ce. 


1. What is due for Principal, Intereſt, 


and Coſts on a Mortgage, mall 


carry Intereſt from the Confirma- 
tion of the Report. 27 
2. And the Principal ſhall bear In- 
tereſt from the Date, to the Con- 
firmation. ibid. 
3. Where Lands are ſubjected to the 
Payment of Debts by ſimple Con- 
tract, they will not bear Intereſt, 
though ſtated by the Report, un- 
leſs upon unreaſonable Delay of 
Payment. 28 


4. A Legacy out on a Security when 


the Teſtator died, ſhall bear In- 
tereſt from his Death. 
5. Where Creditors are decreed to be 
paid according to their Priority, if 
the Eſtate is deficient the Princi- 
pal only ſhall bear Intereſt after 
theConfirmation of theReport.247 


INVENTORY. 
See Executors. 


JoiNTENANTS and TENANTS i in 
COMMON, 


vid. Legacies, &c. veſted, &c. 3, 


Bm under Legactes, &c. 


1. Lands are deviſed to Aand B, 
© and the Heirs Males of their 
© Bodies, equally to be divided be- 


' © tween them. A and B are Te- 


nants in Tail in common. 50 


2. Lands are deviſed to A and B, 
* the Survivor and Survivors of 
them, their Heirs, and Aſſigns 

_ © for ever, to be equally divided 
between them, Share and Share 

© alike. A and B are Jointenants 
for Life, with ſeveral Inheri- 
tances. 57 
3. I deviſe all the Reſidue of myEſ- 


tate to my Son, and my Daugh- 


ter, their 8 and Admi- 


niſtrators. This is a joint Deviſe, 


and if one dies, the whole ſurvives 


to the other. 8 184 
4. If a Legacy is given to two, and 


one dies in the Life- time of the 
Teſtator, his Legacy is not lapſed, 
but ſurvives to the other. 18 5 


5. The Court granted one Tenant in 
common an Injunction azainſt the 


other, to reſtrain him from cut- 
ing down the Timber, and re- 


ferred it to a Maſter, to ſee what 


Timber was fit to cut down, and 
to ſell it, and to pay the Money to 
the Parties, according to their In- 


tereſts. | JO5- 


23 
LEGACIEs, and LEGAT EES. 
Vid. Average and Contribution, 1. 


Intereſt of Money 4. Forfeiture, &c. 
4, 5. Maintenance. Deviſe of Lands 


for Payment of Debts, &c. 1, 6, un- 


der Will. 


1. A Legacy is given to two, pay- 
able at Twenty One, and if either 
die before, the Legacy is to ſur- 

vive to the other; one dies under 
Age, his Legacy is decreed to be 
paid when the Deceaſed would 


have come to Twenty One. 41 


But ſee the next Caſe. 
2. If a Legacy is deviſed to A, to be 
paid at Twenty One, and if he 


die before, to go over to B, if A 
dies an Infant, B ſhall take pre- 
ſently, and not wait till A would. 


be Twenty One, 302 
But ſee the preceding Caſe. 
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3. A Grandehild as to a Legacy or 


Portion, is not to be confidered as 


EG 98 


Legacies, or Portions veſted or lap- 
ſed, or extinguiſned. 


Vid. Joint 7. enants, 4. 


1. A Deviſe to Aof 500 J. Proviſo, 
if ſhe die before Twenty-one, or 


Marriage, the Legacy ſhall go to 


B. This Legacy veſts immedi- 
ately in A, and will carry Intereſt, 


fubject to the Contingency. 98 
2. A Legacy is given to A, to buy 


Mourning for himſelf, his Wife, 


and Children, if A dies in the 
Life-time of the Teſtator, his Le- 
gacy is lapſed. 1 
3. A deviſes a Legacy to B, and 
2 Legacy to C, to be paid 
them in convenient Time af- 
ter his Deceaſe, and in Caſe 
either of them ſhould happen to 


whole, or Part, it was to be 
paid to the Survivor.“ C dies 
in the Life-time of the Teſtator, 
his Legacy is not lapſed, but ſhall 


ſurvive to B. 41 
Surplus, and reſiduary Legatees. 


dec. 6. under Will. 


. 1. The Teftator deviſes ſeveral Pieces 
of Plate to A, and the Reſidue of 


| his Plate to B, and the Reſidue of 
his Eſtate to C. A dies in the 
Life-time of the Teſtator, his Le- 
gacy fhall lapſe into the general 
- Reſidue to C, and not into the Re- 
| fidue of the Plate devifed to B, 
far that Legacy is not to be con- 
ſidered as a refiduary Deviſe, but 

is a particular Legacy expreſſed 
in that Manner, to fave the Trau- 
dle of enumerating Particulars. 48 
2. Legatees of the Reſiduum are in- 


titled to the Species of which it 


2. A Deviſed a Moiety 
South Sea Stock, Leaſes, South 
© SeaBonds, Mortgages, and other 

perſonal Eſtate to B, who 


die before they received the 


—— 


confifts, if there are other Aſſets 


ſufficient to pay the Debts, and 


may have an Injunction to hinder 
the Executor from ſelling them; 
and are intitled each of them, to 
a Moiety of every Species if they 
can be divided without Prejudice. 


370 


Ademption of a Legacy. 


1. An Ademption of a Legacy, is not 
to be preſumed. 37. 


* his 
before he received his Legacy, 
made his Will, and deviſed his 
© Motety to Truſtees, to ſell, and 
© pay 200 J. to C, and the Reſi- 
due of the Money to D.“ Af- 
terwards B, and the Legatee of 
the other Moiety, come to an 
Account with the Executor of A, 
and their Shares are ſet out, and 


received, and the Stock and Bonds 


are allotted to B, who ſells Part 
of them in his Life-time, with- 


out keeping an Account of the 
Produce. This is an Ademption 


of the Legacy to D pro tanto. 376 


3. But B, his receiving his Share, 
Vid. What Eftate, &c. Paſſes, 


was no Ademption, for it did not 


ſhew any Change of his Mind, 


but was done in Concert with the 
other Legatee, to aſcertain their 
Moities, and prevent the Survivor- 
ſhip. ibid. 


In what Cafes a Legacy ſhall be a 


Satisfaction of a Debt, or other 


Demand on the Teſtator's Eſtate. 


1. $000 J. is deviſed to A, to be in- 


veſted in Lands, to the Uſe of her- 


ſelf for Life, Remainder to B in 
Fee. A deviſes Lands, (which the 
purchaſed after the Truſt for 


3000 J. but not with the Truſt 
Money] to B in Fee, and ſeveral 


Legacies 


74 
of his 
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Legacies to others, and makes B 
her reſiduary Legatee. The De- 


viſe of the Lands to B, ſhall go in 


Part Satisfaction, becauſe the Aſ- 
ſets would not otherwiſe hold out 
to ſatisfy the Legacies. 7 
2. Legacy equal to a Debt, is to be 
conſidered as a Payment. 
3. But if it is leſs than the Debt, it 
ſhall not go in Part Satisfaction. 
2 
4. If a Father deviſes to a mi 
a Portion equal to, or greater than 
what ſhe is intitled to out of his 
Lands by Settlement, that is a Sa- 
tisfaction, but ſhe may have her 
- > Pain, Ss 108 
5. The Mortgagee deviſes a Mort- 
gage, of which he had got a De- 
cree of Forecloſure Niſi, by the 
Name of his other Freehold Eſtate 
in A, this Mortgage being deviſed 
as real Eſtate, ſhall not go in Sa- 


the Court would not conſider, 
whether the Delay was occaſion- 
ed by any Fraud of the Defen- 
dant. — 85 18 


2. All the reſt, and Reſidue of 


* my Eſtate after Payment of 
* my Debts and Funerals, I give 
© to my Executor.“ 
Statute of Limitations will be a 
Bar to the Creditors, if they do 
not bring their Action againſt the. 


_ Executors, within fix Years from 


the Cauſe of Action. 245 


3. Where the Time begins againſt 


tistaction of a leſs Debt. 364 


LETTER of ATTORNEY. 


1. One Coparcener joins with her 


Huſband and Siſter, in a Letter of 
Attorney to ſell Timber, which is 
ſold accordingly : Baron dies, the 
Court denied the Wife an In- 
junction, becauſe the Letter of 


Attorney was good in Equity, for 


the Wife was not impoſed on, and 
was to have half the Money. 305 


LIMIT AT ION S. 
Statute of Limitations. 


Vid. Fraud, &c. 1, 2, 3. Bankrupt, 
4. Redemption, 3, under Mortgage. 


1. The Mortgagor's Bill to oblige 
the Incumbent of the Mortgagee 
to reſign, was diſmiſſed, becauſe 


he had brought no Quare impedit, 
nor filed his Bill, till ſeven 


Months after the Inſtitution, and 


a Creditor, in the Life-time of 
the Anceſtor or Teftator, it goes 
on as to his Executor, or Heir. 


ibid. 


4. The Statute of Limitations extends 
to Attornies Bills ibid. 
5. A deviſed Lands to his Executors, 


willing them to pay his Debts, Debts 


barred by the Statute of Limita- 


tions, are not within this Deviſe. 391 


LONDON. 


I. By the Cuſtom of London, a 


Freeman may deviſe over the or- 


phanage Part of his ſole Orphan, 


it a Son, on his dying before 


Twenty-one, if a Naughter, on 


her dying before Twenty-one, or | 


Marriage, and the Orphan cannot 
make a Will to the contrary. 5 


2. The Court would not determine 


the Cuſtom of London by Prece- 
dents, and the City Books, becauſe 
the Law had appointed a proper 
Trial of them. 6 But Quere. 
3. If the City certify, that it does 
not appear to them, whether there 
is ſuch'a Cuſtom or not, this is a 
bad ern 6 
4. By the 5th and 6th of V. and M. 


a perpetual Fund is eſtabliſhed for 


the Payment of Intereſt of þ J. 
ßer Cent. to the Orphans, and 
other Creditors of the City of 
London, from 1694, to 1712, the 
Fund was deficient, fince that 

5 P 


Q. If the 


Time, 


— —— — — — 


a v „ 


'T ime, .there FO been every Year 
a Surplus that ſhall not go to the 
City, but be applied to make good 
the Deficiencies of the former 
* Teas. © : 106 
5. A Child fully advanced, is barred 


of her cuſtomary Share. 180 


6. And a Child advanced, is preſum- 


ed to be fully advanced, if the 


Sums do not appear under the Fa- 


ther's Hand. ibid. 


7. But if they do, and are not equal 
to her cuſtomary Share, they will 


be no Bar; though the, Father 


declares her to be fully advanced. 
. ibid. 


8. If a Freeman of London ſettles 


an Eſtate belonging to his Wife 
as Executrix to the Uſe of him- 
ſelf for Life, Remainder to his 
Wife, this Settlement is not a 
Fraud on the Cuſtom. 258 


9. A Deviſes a third of his perſonal | 


Eſtate to his -Daughter, and two 
Thirds to his Grand-children, and 
made his Daughter's Huſband, a 
Freeeman of London, Executor, 
the Huſband by Deed reciting, 
that the Les of the Grand- 


Children were Ah : ſecured, 


aſſigns his Wife's Share, in Truſt, 
to the Uſe of himſelf for Life, 
Remainder to his Wife; though 
this is a Settlement to take Place 
after his Death, it is not a Fraud 


on the Cuſtom, | „ "B09 


Oy 
Vid. Ideot, &c. 
* 
MAINTENANCE. 


1. An Infant is not to be allowed 
Maintenance, beyond the Intereſt 
of her Portion, 41 

2. A Legacy, either out of real or 
perſonal Eſtate, payable to a Son, 


or a n at nn. 
will not bear Intereſt, but if the 
Child is unprovided for, the Court 
will allow them a Maintenance 


from the Death of the Father. 98 


. MARRIAGE, 


Vid. Contempt, 2, 3. Guardian, 4. 


1. A Marriage is agreed on, the Gen- 


tlemen was related to the Lady, 


and acquainted with her from her 


Age of two Years, and pending 
the Treaty he makes her a Pre- 
ſent of Jewels, which ſhe wore in 
his Life-time: He died on the 
Day fixed for the Wedding, and 
left her a Legacy of 2000 J. theſe 
Preſents are to be conſidered as ab- 


ſolute Gifts, and not given on 
Condition of Marriage. 300 
2. Preſents made by an intended 
Huſband, ought to be conſidered 


as abſolute Gifts. 301 


MASTER of the RoLLs, 


1. The Maſter of the Rolls may diſ- 


charge an Order made by the Lord 
Chancellor ex parte, or on a Mo- 
tion of Courſe. 


72 | 
2, A Petition denied by the Maſter 


of the Rolls, may be preferred to 
the Lord Chancellor. 77 


f MINE. 


1. A Jointureſs and Guardian to the 


Tenant in Tail, opens a Mine on 
the Jointure Lands for the Bene- 
fit of the Tenant in Tail, he dies 
under Age, Quare if the next 
Remainder Man for Life can 
work the Mine. 223 
2. If he can, he may ſink as many 


bis in the ſame Seam of Coal as he 


pleaſes, 


122 


: 


,% 


AF 


J Table of 


pleaſes, and may work the Mine, 
in what Manner he thinks proper. 
| 223 


MoRTGAGE. 


Vid. Preſentation, 1. Statute of 
Limitations, 1, under Limitations, 
Tatereſt of Money, 1, 2. Bill of Diſ- 
covery, I, under Bill. Amendment, 1. 
Parol Agreement, 2, under Agree- 
ment, | 


1. If one borrows Money for another 


on a Mortgage of his Eſtate, he 
may file a Bill againſt him to pay 
off the Mortgage-money, and ſhall 
not be put to his Indebitatus Aſ- 
ſumpſit. 318 
2. The Mortgagee deviſes a Mort- 


gage, of which he had got a De- 


cree of Forecloſure Niſi, by the 
Name of his other freehold Eſtate 


in A, though this Mortgage is de- 
viſed as real Eſtate, it ſhall be con- 
ſidered as perſonal Eſtate for the 
Payment of Debts, if Aſſets are 


deficient. = "2k; 


Special Agreements about Mort- 
gages. 


1. A Covenant in a Mortgage of a 
Reverſion, that at the End of e- 
very Vear, if the Intereſt is not 


paid within three Months after it 
becomes due, it ſhall bear Intereſt, 
is a void Covenant. 


247 
2. Or, that the Intereſt ſhall be 


turned into Principal, and bear In- 
tereſt on Non-payment of the In- 
tereſt at theDay. ibid. 
3. Or, that in Default of Payment, 


the Intereſt ſhall be advanced from 


cl. to 61. per Cent. ibid. 


4. Or, to pay 6/. per Cent. but if the 


Money is paid at the Day, to pay 
only 51. and there is no Difference 


in Reaſon, between the two laſt. 


Covenants. 248 


the Principal Matters. 427 


Redemption, Forecloſure. 


Vid. Poſſeſſio Fratris, 1. 


1. On a Bill of Forecloſure, the 


Court would not decree the De- 
fendant to pay the Coſts of a croſs 
Cauſe depending, which he had 
brought to redeem. „ 

2. One deviſes Lands to his Daugh- 
* ter and her Heirs after her Mo- 

© ther's Death, but if his Son paid 
her 500/. after his Mother's 


Death, to be inveſted in Lands, 


he deviſed the Lands to him and 
* his Heirs.” This is to be conſi- 
dered on the fame Foot with e- 
very common Mortgage. 130 


3. If a Mortgagee is twenty Vears in 


quiet Poſſeſſion, (whether he was 
put in Poſſeſſion by the Mortga- 
gor himſelf, or the Sheriff) the 
Mortgagot cannot redeem, but if 


the Mortgagee was in Poſſeſſion of 


Fart of the Eſtate only, he may, 


for the Time muſt run on the 
whole Eſtate, or on no Part. 191 


4. Though a Woman is not capable 
of a Grant of Chambers in the 
Inns of Law, yet if Chambers in 
Mortgage come to her by Repre- 
ſentation, ſhe ſhall have the Bene- 
fit of a Renewal by the Mortga- 
gee, becauſe the might have aſ- 
ſigned them to a Member, and 


the Socicty would have renewed 


to him, inTruſt for her. ibid. 


5. A Bill of Forecloſure being heard 


on a Scqueſtration, and the Se- 
curity defective, the Court de- 
creed a Sale, becauſe if the Plain- 
tiff ſued the Defendant on his 
Bond, that would open a Decree 
of Forecloſure. * 196 
6. On a Bill of Forecloſure, if the 
Security is defective, it is uſual for 
the Court to refer it to a Maſter 
to ſet a Value on the Eſtate, and 


decree 
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decree the Plaintiff to take it pro 
tanto 196 
7. The voluntary Aſſignee of the 
Heir cannot redeem, without pay- 
ing the Mortgage- money, and the 


Money due by Bond too. 239 


8. On a Decree of Forecloſure, the 


Court will not oblige the Plaintiff 


to lay the Title Deeds before 
Council, for the Defendant to get 
an Aſſignment, or Sale of the 
Lands, (unleſs the Plaintiff con- 
ſents to a Sale) but only to give a 
Copy of the mortgage Deed. 246 


Mor 10Ns. 


Vid. Diſmiſſion of a Bill, 1, 2, 


under Bill. Contempt, 5. 


1. A Motion of Courſe cannot be 


oppoſed, though Notice is given 


n 255 
bh Ne £xEAT REGNo. | 
Vid. Ne exeat Regno, under Writi. 


- NoTICE. 


&c. 1, under Securities, &c. 


1. If the Defendant pleads himſelf a 


Purchaſer for a valuable Conſide- 


ration, he may deny Notice, either 


in his Plea, or Anſwer. * 


O. 
OaTn. 
Vid. Affidavit. 
5 OFFER, 


Vid. Anſwer, 


OFFICE, and OFF1ceRrs, 


I. It is not neceſſary to prove the Re- 
giſter's Hand to the Acts of the 
Court, becauſe he is a known Of- 
ficer. 35 

2. The Plaintiff may move for a Sub- 
pena returnable immediate againſt 
an Officer of the Court, without 

an Aﬀidavit, becauſe he is pre- 
ſumed always to attend. 4.2 
3. In the Court of Common Pleas, 


if the Warden of the Fleet will 


not appear, they forejudge him his 
Office. 238 


ORDER. 


Vid. Maſter of the Rolls, 1. Court. 
Chancery, 2, under Court. Service, 


1. Contempt, 5. Evidence, 4. 
1 Onrnas. 

Vid. London, 1, FR £:.0,7« 
= 


PAP IST. 


3 g Truſts, &c. 1, 4, under Truſis, &c. 
Vid. Securities tałen in byan Heir, e 


PARAPHERNALIA. 


See Deviſe of Lands, &c. 6, under 
0 
PARISH, 


1. Foreigners are bound to contri- 


bute to the Repairs and Veſt- 


ments of the Church, and to pay 
all pariſh Duties. 2287 


PA ROL E. 


Vid. Parole Agreement, under A- 
greement. How far Parol Proof may 


be admitted, &c. under Will. 


PARTIES. 


2 P. 


I, 
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Vid. Who muſt be Parties, under 


PARTNERS, and PARTNERSHIP, 
OS 


1. If one borrows Money of the 
other on his Note, he ſhall pay In- 
tereſt for it, though he had more 
in the Stock than he borrowed. 


3 
 PAUPER, 
1. A Pauper cannot diſcharge him- 
ſelf of the Coſts he was liable to," 
precedent to his Admiſſion. 60 


PAYMENT. 


Vid. Poſſeſſion, I. In what Caſes 


a Legacy ſhall be a Satisfaction, &c. 
2, 3. under Legacies. Pręfumption, 1. 


1. A Perſon indebted on ſeveral Ac- 
counts, when he pays Money, may 
apply it to what Debt he pleaſes. 
Ds „ oo! 
PERSONAL ESTATE. 


Vid. Mortgage, 2. 


1. A by Deed purſuant to a Power, 


aſſigns Part of the Fee Farm Rents 
of his Eſtate, in Truſt, to raiſe 


8000 J. apiece for the Portions of 
his younger Children, and after 
by Will, reciting the Deed, leſt 

there ſhould be any defect in the 
Execution of his Power, or that 

theRents ſhould not be ſufficient, 
he deviſes all his Eſtate to the 
ſame Truſtees for two thouſand 


Years, to raiſe the Portions, or ſo 


much thereof as the Fee Farm 
Rents ſhould not be ſufficient to 
raiſe, and deviſes away all his per- 


—_— 


ſonal Eſtate. A by his Power could 
only charge the Eſtate with 5ooo/. 
apiece, the other 3000. apiece 
ſhall not be made good out of 
his perſonal Eſtate, becauſe he 
expreſly deviſed it, and deſigned 
only to charge the Lands, 166 
2. A, having a Power to charge Lands 
with Portions for younger Chil- 
dren, ſuffers a Recovery, and af- 
ter by Will, reciting his Power, he 
charges the Eſtate with 1000 J. for 
the Portion of his Daughter, and 


_ deviſes her a 1000 J. the Recove- 


ry having extinguiſhed his Power, 
the 1000/7. charged the Lands, was 
decreed to be paid out of his perſo- 
E 107 


„„ 


Vid. Foreign Court, 3. under Caurt. 
Bill of Revivor, 1. under Bill. Ex- 
ceptions, 1, Injunction, 6. Diſmiſſion 
of a Bill, 2. under Bill, Election. 


1. To plead to ſach Part of the Bill 


as is not anſwered, is a bad Plea. 


-2. 1 the Defendant obtains an Or- 


der for Time to anſwer, he may 


put in a Plea, if the Order is not, 


to anſwer only. 20 


3. A ſecond Plea of want of Parties, 
—_. 
4. But the Plea cannot be ſuppreſ- 


is not good. 


ſed on a Motion, but muſt be ſet 
down to be argued. ibid. 


"PLEDGES: 


1. On a Writ of Appeal, Pledges are 


given either to the King in Chan- 


cery, or to the Sheriff, . 202 
2. If a Writ of Appeal is in theſe 
Words, Quia fecerit, &c. though 
Pledges are not found, the Writ 
aſſerts no Falſhood, for the Words 
ä do 


View 


8 Tu - . 
Cl 2% A rn — * 3 
On l 3 8 — 9 — 7 * 8 1 * 5 
* — * * EY — - * PR 9 as #5 9 9 * r n fs 9 * r mY 
— — — = p r © ERR ES 9 . DEE: „ my Le 
4 PE * 6 * * 1 1 * 206-0,” 0 7 of 8 * g 
rr * * >Y 8 > Wen 5 9 W w 3 A 


9 8 — — —_ —— 
ne ay ICI SPITE Arn — —— > 
* . E : aca 8 1 
; « 8 F 2 


do not ſignify, that the Appellant 
has given Security, but that he 
will. | 8 


3. The Sheriff on a Writ of Appeal 


may return, no Pledges, and is not 
obliged to execute it, if the Ap- 
pellant does not find Pledges. ibid. 


4. But if he pleaſes he may, and the 


Apyellant cannot plead in Abate- 
ment no Pledges, and has no Re- 
medy till Judgment. ibid. 
5. Pledges by the old Law were to 
be found on every Writ. ibid. 


Po TIONS, or Proviſions for 


Children. | 


| Vid. Average, &c. 2, In what 
Caſes a Legacy fhall be a Sati faction, 


&cc. 4, under Legacies. Perſonal 
Eftate, Power, Truſt for raifing Por- 
tions, &c. under Truſt, &c. Deviſe 


of Lands for Payment of Debts, 10, 


11, 12, under Will. What Eſtate, 


&c. paſſes, &. 1, under Will. 


1. If a Portion charged on Lands is 


ſued for in the ſpiritual Court, 


Chancery will grant an Injunction. 


69 


Poss Ess ION. 
How far favoured. 


Vid. Injunfion, 4. 


I . An Obligee of a Bond conditioned 


to convey Lands for Money re- 
ceived, having been in Poſſeſſion 
twenty Years, ſhall not be obliged 


to prove the Payment of the Mo- 


_— 37 
Poſſeſſio Fratris. 


1. The Father mortgages in Fee, 
and dies, the elder Brother dies 
without filing a Bill to redeem, 


here was no Poſſeſſio Fratris, but 
the Equity of Redemption belongs 


| to the Brother of the half Blood, 
a 1 5 | 73 
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PowER. 


vid. Revocation, Demurrer, 2. 
Deeds, &c. Defective, made good, 
&c. under Deeds. Perſonal Eftate. 


1. A Court of Equity will take Care 
that a general Power to charge an 
Eſtate with Portions for younger 
Children, be executed ih a reaſo- 
nable Manner. 162 

2. A deviſes Lands of 4000. a Year 
to his Son B for Lite, Remainder 
to his firſt, and every other Son in 


Tail Male, and gives him a Power 


to charge the Eſtate with Portions 


for younger Children. B, by Ar- 


ticles of Intermarriage, takingNo- 


| tice of theſe Lands, covenants to 


aſſure Lands in Fee of 4000 l. a 
Year at leaſt, to the Uſe of him- 


ſelf for 99 Years, if he ſhould fo 
long live, Remainder to his firſt, 


and every other Son in Tail Male, 
and that his younger Children 
| ſhould have 5000/. apiece for their 
_ Portions. The Marriage is had, 
B dies, and ſuffers the deviſed 


Lands to go to his eldeſt Son, they 


ſhall be taken as a Satisfaction for 
the Lands covenanted to be aſ- 
ſured, and the Articles are a Re- 
ſtraint of the general Power to ap- 


point Portions, to 5000 J. apiece, 


and any ſubſequent Appointment 
by B of a larger Proviſion, by that 
Power is void. 1562, 163 


PRESENT ATION. 


1. If an Advowſon is mortgaged, and 


the Church becomes void, the 

Right of Preſentation is in the 

Mortgagor. 16 
PRESUMPTION. 

Vid. Office, &c, 2. London, 6. 
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1. Debts are afligned in 1713, the 
Aſſignee dies, thoſe Debts ſhall be 
preſumed to be paid, for which 
the Securities cannot be found. 2 52 


PRIVILEGE. 
Vid. Prochein Amy, 2. Coſts, 5. 


PRocess. 
-  Subpeena, 
Vid. Office, &. 2. 


1. The Lord Chancellor, as one of 
the Commiſſioners of Oyer and 
Terminer, gave Leave to ſerve one 


with a Subpœna, who was in Ne- 


gate for Murder, of which he had 
been indicted at the Old Bazly, and 


a Special Verdict found. $37. 


2, If a Cauſe is adjourned for want of 
Parties, though the Defendant is 
ſerved with the Order, he muſt be 

ſerved with a Subpœna to hear 
Judgment. Et 226 


Attachment, 


under Proceſs. 


1. No Attachment lies againſt the 


Warden of the Fleet, becauſe he 
is ſuppoſed to be always in Court, 


and though it is directed to the 


Sheriff, the Body when brought 
in, is turned over to the Fleet. 238 


2. An Attachment againſt a Priſoner 


in the Hleet, is directed to the 
Warden. 


Serjeant at Arms. 


. the Goods ſequeſtred are not 


ſufficient to ſatisfy his Demands, 


the Plaintiff may move to revive 


the Order for a Serjeant at Arms. 
246 


2. The Plaintiff may move in all 


Caſes for a Serjeant at Arms, on 
the Return of a Cepi Corpus. 305 


365 


by 


| Sequeſtration and Sequeſtrators. 


Vid. Bill pro Confeſſo,4, under Bill, 
Serjeant at Arms, 1, under Proceſs. 


1. A Sequeſtration Niſi was granted 


againſt the Warden of the Peet, 
for want of an Anſwer. 238 
2. On the Return of an Attachment 
for Non- performance of an Order, 


againſt one in the Fleet, the next 


Proceſs is a Sequeſtration. 301 
PROchEIN Amy, 
Vid. Attorney, &c. 6. Witneſs, 5. 


1. The prochein Amy, on Affidavit 


of his Poverty, muſt give Security 
to pay Coſts. 


3 3 
2. A prochein Amy ſhall not give 


Security to pay Coſts, becauſe he 


is a privileged Perſon. 86 


PuzLICAT ION. 


: Vid. Examination after Publicas 


Aon, under Examination, Will, &c. 8 . 


PURCHASE, and PURCHASER, 


Vid. Notice, 1. Securities taken in 


by an Heir &c. under Securities, &c. 


Will, 5. Deviſe of Lands for Pay- 
ment of Debts, &c. 3, under Will. 


Matters controverted,1, under Heir. 


1. If an Eſtate is gone over, it is ne- 


ver brought back, on the. Birth of 
one who claims by Purchaſe, o- 
therwiſe, if by Deſcent. 11 
2. The Word Purchaſe, in the 11 
and 12 W. z. ch. 4. is to be un- 
derſtood in a legal Senſe, as op- 
poſed to Deſcent. l 12 
3. A Deviſe of Lands is a Purchaſe 
within the Act, or even a Deviſe 
by Conſtruction, as where Lands 
are 
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5. if 


Wark of Purchaſe, and of Limi- 


are deviſed, in Truſt, to be ſold 


for Payment of Debts and Lega- 
= and to pay the Sarin og 


tos Fapall. 
3 the Refidue of her 
we Eſtate, (which conſiſts in 


Leaſehold Houſes) to B, a Papiſt, 


and leaves fufficient to pay her 
. Debts, B being intitled to the 
Houſes themſelves, is diſabled by 
this Act to take, 8 
Tenant in Tail, who is a Pa- 
piſt, ſuffers a common Recovery, 
to the Uſe of him and his Heirs, 
he is not a Purchaſer within this 
Act, which muſt be underſtood, of 
new Purchaſes. 


tation. 


1. Where both Freehold nd 1 
1 Eſtates are limited, the ſame 
Words, cannot be Words of Li- 


mitation of the Freehold, and of 


Purchaſe of the Leaſehold. 278 


- 


* 


RxCcEIVER. 


1. A Receiver need not be ſerved 
with a Writ of Execution of a 


decretal Order, but only with a 
Copy; and it he diſobeys, ſhall 
be committed. 40 


| REGISTER, 
Vid. Office &c. 1, Decree, I. 


| ReGuLanity, or IRREGULA- 
r.. 


Vid. Anfuer, 3. Hearing, 1. 
1. A Decree on a. Sequeſtration, can- 
Not be referred to a Maſter for Ir- 


regularity, butmuſtbercheard.295 


REVFARING, | 


Vid. Fry 


RE JOINDER, 
Vid. Replication, 2 


1. If the Plaintiff replies, the Defen« 


dant may rejoin gratis, in order to 
prove his Anſwer. 123 


REPLICAT ION, 


Vid. Rejoinder I, 


1, Where Witneſſes have been ex- 
amined. and the Plaintiff never 
replied, the Court at the Hear- 
ing, or even after a Decree, will 
give him Leave to file a Replica- 
cation nunc, pro tunc. 296 


2. A Caule is at Iſſue by the Repli- 


cation, and a Rejoinder is never 


18 actually fled, ibid. 


REPORT. 


Vid. Intereft of Money, 1, 2, 3, 5. 


Confirmation, 1. Exceptions, 2, Ex- 


amination viva Va oce under Examina- 
tion. 


RETAIN, 


When the Heir, Executor, or 
_ Truſtee may retain. 


I, The Creditors of a Feme Covert, 
file a Bill after her Death, to be 
paid out of a Truſt Eftate, for her 
ſole and ſeparate Uſe. The Ex- 
ecutor may retain. 330 

2. But not the Truſtee. = 


Zo 


Fr 


. 


i 


15 


t1 


—— 
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3. If an Eſtate is deviſed to Execu- 


tors, in Truſt, to pay Debts, and 
the Heir is a Creditor, he cannot 
retain, but muſt come in pro Ra- 
ta with the other Creditors. 123 
4. The Teſtator deviſes all his real 
Eftate to his Executors in Truſt, 
to pay his Debts, and his Wife 
40l. a Year, The Executor can 
retain. 328 


RETURN of WRirTs, &c. 


Vid. Sergeant at Arms, 2. Sequeſ- 
tration, 2, under Proceſs. by 


1. By the Rules of the Court, a De- 
dimus is returnable the firſt Re- 
turn of the next Term, but by the 


Practice, not till the ſecond Re- 


turn of Trinity, and Hillary 
Terms. 5 1476 


5 REVIEW. 
Vid. Commiſſion of Review under 
D elegates, 


REVO CAT ION. 


1. If a Feme Covert makes an Ap- 
pointment by Will, and her Huſ- 
band dies, and ſhe marries again, 
this is a Revocation of her Will 


and Appointment 227 
2. An Appointment by Will is ſub- 
je to a Revocation. 228 
8. 
SATISFACTION, 


Vid. What is a good Per formance 


in Equity, &c. under Condition, &c. 


In what Caſes a Legacy ſhall be a Sa- 
tigfaction, &c. under Legacies, &c. 


SCANDAL and IM PERTINENCE. 


1. If the Title of an Anſwer reflects 


on the Plaintiff, it 1s Scandal, be- 


cauſe it is not Part of the Defence, 
or can be put in Iflue, 46 
A Bill is brought to be relieved a- 
gainſt a ſtale Bond as ſatisfied, and 
as an Evidence to prove it, the 
Plaintiff charges that the Defen- 
dant entered into a later Bond 
to him for Money lent, and 
that the Bond being loſt, he filed 

a Bill againſt the Defendant for 
Payment, and had a Decree, in 
which Cauſe he never inſiſted on 


2 


being paid this Bond. The De- 


fendant in his Anſwer ſays, he 


does not believe the Plaintiff loſt 


the Bond, but concealed or de- 


: ſtroyed it, theſe Words are ſcan- 
dalous, becauſe they are not ma- 


terial to the Defence. 70 


3. On a Motion to diſcharge an Or- 
der of Reference of the Bill for 
Impertinence, after the Defendant 

had prayed Time to anſwer, the 


Court ordered the Defendant to 
procure a Report within four Days, 
or the Order to be diſcharged. 71 


SECURITIES, and INCUMBRAN= 


CES, JUDGMENT, STATUTE, 
RECOGNISANCE, 


See Executor, . 


1, Equity will not better the Securi- 
ties, the Parties themſelves have 
agreed. to accept of. 119 


Securities and Incumbrances taken in 
by an Heir, or Purchaſer, or ſub- 
ſequent Incumbrancer. 


1. He Who would protect himſelf, by 


buying in a prior Incumbrance, 
muſt be an innocent Purchaſer 
without Notice, and muſt inſiſt 


upon his Caſe. ——# 


5R 2 


1 Foe > 


4 * 4 Table of 7 Principal Matters. 


2. A * Judgment Creditor, Fa 

purchaſing in a prior Mortgage, 

cannot protect himſelf againſt the 

intermediate Mortgages or In- 

cumbrances, 55 

SENTENCE. 

See Foreign Court, 1. under Court. 

SEQUESTRAT ION, 


Vid. Sequeſtration under Proceſs. 


SERVICE, 


Vid. 3 I. Subpena, 1. 


under Proceſs. 


1. An Order need not be ſerved, that 


is made on hearing Council of 


both e 8 202 
2 5 
"TRIAL. 
Vid. London 2. Anſwer 2. 
1. The Jointureks, and Guardian to 


the Tenant in Tail, opens a Mine 
on the jointure Lands, for the Be- 


nefit of the Tenant in Tail, he 
dies under Age, the next remain- 


der Man for Life works the Mine, 


the Remainder Man in Tail brings 


a Bill for an Injunction, and 


the Court ordered the Bill to be 


retained for a Twelvemonth, that 
the Plaintiff might bring Trover 
for the Coals, and the Defendant 


was to produce the Title Deeds on 


the Trial. | 224 
TxusT and TRUSTEE. 


Vid. Retain, 1, 2. 


[Reſulting T Truſt, - and * . 
on and Conſtrudtion, 


1. An Eſtate is limited in Truſt, to 
A for Life, Remainder to Truſ- 
tees during the Life of A to pre- 
ſerve the contingent Remainders, 
Remainder to his firſt, and every 


other Son in Tail Male, Remain- 


der to B, &c. Remainder to the 
right Heirs of the Grantor. Ais 
a Papiſt, and has no Son, the Truſt 
during his Lite ſhall go to the right 
Heirs of the Grantor, and not to 


B, the next in Remainder. os Þ 
2. Acts of Parliament take Notice of 


implied Truſts. -- 197 
3. Lands are deviſed in Truſt to 
maintain the Infant *till he come 

to Twenty-three, and then to ac- 

count, and pay him the Rents, 
and reconvey the Eſtate to him; 
but if he died before, to recon- 
vey it to another, the Surplus 


Profits, if the Infant die before 


Twenty-three, go to the Heir of 


the Teſtator, not being deviſed 


Over. --- 244 


4. 4 deviſed the Reſidue of her per- 


ſonal Eſtate, which conſiſted in 


| Leaſehold Houſes, to B a Papiſt, 


and left * otherwiſe to 


pay her Debts, B being diſabled 
to take, the Houſes are to be diſ- 


tributed among the next of kin. 


Truſt for raiſing . and Pay- 


ment of Debts. 


Vid. Average, &c. 2. Deviſe of 


Lands for Payment of Debts, &c. 


under Will, What Eſtate, &c. pa 


ſes, &c. 1. under Will. 


1. A Term of five hundred "ITY is 


limited in Remainder, after Fai- 


lure 


Fork 


lure of Iſſue Male of the Marriage, 
in Truſt, That in Default of Iſ- 
* ſue Male, the Truſtees out of the 
© Rents and Profits, after the Com- 
* mencement of the Term, or elſe 
by demiſing, ſelling, mortgaging, 
* or otherwiſe diſpoling, raiſe Por- 
* tions for Daughters, and Main- 
* tenances from the Death of the 
* Huſband and Wife, which ſhould 
* firſt happen, till ſuch Daughters 
* attain their Age of Nineteen, or 
* marry, the Portions to be paid at 
* Nineteen or Marriage, and the 
* Maintenances to be paid from 


© the Death of the Huſband or 


© Wife, which ſhall firſt hap- 


pen, till their Portions become 


© payable,” the Wife dies without 


2. 


Iſſue Male, the Daughters come to 
the Age of Nineteen, the Por- 


tions were decreed to be raiſed 
in the Life-time of the Father, 


by a Sale of the Reverſion. 400 
The Truſt of the Term was on 


Failure of Iſſue Male, &c. out of 


the Rents, &c. or by Sale, &c. to 


* raiſe Portions for Daughters, pay- 


* able at 21 or Marriage, and Main- 


e © tenance, till their Portions grew 


Father dies without Iflue Male, 


due, to be paid by half yearly 
* Payments,vi2.Chriſimaſs, and St. 


© John the Baptiſt, the firſt Pay- 
© ment to be made at the firſt of 


© thoſe Feaſts next coming, or 
© happenning after the Eſtate, ſo 


limitted to the Truſtees ſhould. 


© take Effect in Poſſeſſion.“ The 


leaving a Daughter, who attained 


her Age of Twenty-one, it was 


adjudged that her Portion could 
not be raiſed in the Life-time of 


her Mother, becauſe the Mainte- 


nance was to precede the Portion, 
and that was not to be raiſed till 


after the Death of the Father and 


Mother, when the Term came in- 


to Poſleflion., ibid. 
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TRUSTEE within the 7 An. ch. 19. 
Vid. Truſtee, &c. under Infant. 


TyTHEs. 


Modus: What is a good Modus, 
what is not. 


1. The Court will not connfider 
whether a Modus is good in Law, 

or not, 'till the Modus is either 
admitted or proved. 268 
2. A Modus for the Occupiers of 
Lands in A, not reſiding in A or 
B, to pay Four-pence an Acre for 
the Tythe of Hay, and the Her- 
bage of Paſture is a good Modus: 

- 288 


W. 
WaAIVER. 


Vid. Eſtates of the Wife, k under 


': Baron, . 


WARDEN of the FLEET. 


Vid. Office, 3. Attachment, Se- 
queſtration under Proceſs. Excom- 
 municato capiendo, under Writs, 


WasrE. 


I. If a Stranger cut down Timber, 
or commit any other Waſte, it be- 
Tongs to the Tenant for Life with- 
out Impeachment of Waſte, and 
not to the Tenant in Tail or in 
Fee in Remainder. . 2238 


WILL and TESTAMENT. 


1. A Man may make a Will of his 
perſonal Eſtate at fourteen Years 
of Age, and a Woman at twelve. 


5 
2. If. 


2. 
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2. If a Will is ſigned, ſealed, and de- 


livered only, it ſhall operate as a 
Will and not as a Deed. 46 
3. A Deviſe of a Copyhold is not 
within the Statutes of Wills, be- 
cauſe it paſſes by the Surrender. 


95 
4. But the Deviſe of the Equity. 4 


— Redemption of a Copyhold, 1 


95 
5. Lands contracted for are conſider- 
ed in Equity as Purchaſes, and the 


Vendee may deviſe them, but if 


the Contract is after the making 
the Will, they will not paſs by 
it. 205 


6. For the Teſtator can deviſe only 
the Lands he is ſeized of, at the 


Time of making his Will. ibid. 
7. But he may deviſe all the perſonal 


Eſtate, whereof he is, or ſhall be 


poſſeſſed. ibid. 
8. Signing and ſealing, is a good Pub- 
lication of a Will. 373 DR 


How far Parol Proof may be ad- 


h mitted to explain a Will. 


1. Parol Proof allowed to be read, 
that the Teſtator often declared, 
that his next of kin ſhould ve 
gy ſo much. . 292 
arol Proof of the Intention of 
the Teſtator, not allowed to be 
read. 5 
Probate. 


I. The Probate of a Codicil 5 per- 


ſonal Eſtate, can be only litigated 


in the ſpiritual Court. 12) 


Deviſe of Remainders over of Leaſes, 


Money, &c. 


Vid. Limitations of Terms "he 


Nears, &c. under Eftate. 


| Deviſe of Lands for . of 


Debts and Legacies, and Portions. 


Vid. Retain, 3, 4. 


— . — 9g 


x. If Lands are deviſed to © og, 
for Payment of Debts and Lega- 
_ cies, the Debts ſhall be firſt paid. 
| 4 6 
2. If Lands are deviſed to meter, 
in Truſt, for the Payment of Debts, 
if a Creditor is part ſatisfied out of 
the perſonal Eſtate, he ſhall re- 
ceive nothing out of the real Eſ- 
tate, till the other Creditors have 
been firſt paid the ſame Propor- 
tion, he received out of the per- 
ſonal. 8 95 
. If Lands are deviſed for Payment 


of Debts, the Purchaſer need not 


ſee the Debts paid, otherwiſe, if 
"= are not particularly mentio- 


ned. But Lands charged with 


Debts and Legacies, remain ſo in 
any Hands. 6 


9 
4. Where an Eſtate is deviſed to Truſ- 
tees forPayment of Debts,and they 


are alſo made Executors, he Cre- 


ditors ſhall be paid pro Ratä, and 


not in a Courſe of Adminiſtration, 
eſpecially if they refuſe to act. 123 
F. 5 Lands are deviſed, in Truſt 
o pay Debts, the Creditors, as 

| Celtu? que Truſts, may bring A 


Bill for the Execution of a Con- 
tract made by the Teſtator, for a 
Sale of Part of the Lands. 177 
6. Where Lands are deviſed, in 
Truſt, to pay Debts, the perſonal _ 
Efſtate is to be firſt applied, then 


the real Eſtate in Poſſeſſion, then 
in Reverſion, next the ſpecifick 


Legacies, and laſtly, the Wife's 


Paraphernalia. ibid. 


7. The Teſtator charges all his tem- 
poral Eſtate with the Payment of 


his Debts and Legacies, and then 


deviſes all his freehold and copy- 


hold Eſtate to his eldeſt Son and 
his Heirs, ſubject to his Debts and 


Legacies, and makes him Execu- 


tor; the Money ariſing by the 
Sale of the Lands, ſhall be firſt ap- 


plied t to the Payment of the Debts. 


206 
8. 


It 


8. The Teſtator deviſes all his real 
and perſonal Eſtate to his Execu- 
tors and their Heirs, in Truſt, to 
pay his Debts, and his Wife 400. 
a Year. The Money ariſing by 
the Sale is not Aſſets at Law, but 
in Equity, and if there is a De- 
ficiency, the Creditors muſt be 
id in equal Proportion. 
9. And a Creditor by Specialty, muſt 

be paid in Proportion to what his 


Principal and Intereſt amount to. 
| ibid 


10. The Teſtator made his Will in 
theſe Words I give and deviſe 


my Mannor, Cc. to my Son A 


for 99 Years, if he fo long live, 
© mainder to Truſtees, &c. Re- 
© mainder to his firſt, and every 
© other Son in Tail Male, Re- 
. © mainder to my Son B in the 
© fame Manner, Remainder to my 
 « Kinſman Cand his Heirs for e- 


ver, in Truſt, that the faid C, 


© his Heirs and Aſſigns, ſhall pay 


© to the Daughters of my Sons A, 


© B, and D, 5000/.” If any of the 


Daughters living at the Death of 


the Teſtator, die before C comes 

into Poſſeſſion of the Eſtate, ſhe is 

not intitled to a Share of the moot 
= 3 

11. In the ſaid Will was this Clauſe, 

provided alſo that my Sons A 

and B, as they ſeverally come 


Premiſſes, by Deed, or Will, 


< with Portions for their younger 


© Children, and for want of ſuch 
* Appointment, I will, that the 
Lands ſhall ſtand chargeable 
with the Payment of 2000/7. to 


© the younger Children of B, and 


* 30001. to the younger Children 


of A, at Twenty One, or Mar- 
© riage.” A younger Son of A at 


the Death of the Teſtator, after 
comes to be eldeſt, attains his Age 
of Twenty One, and dies in the 
Life-time of his Father, who ne- 
ver made any Appointment, his 


1 


Repreſentative is intitled to no 


Share of the 3000 J. for being an 


eldeſt Son before any Appoint- 


ment, A could not after have 


made an Appointment in his Fa- 


vour, and the Portions given b 

the Will did not veſt till after the 
Death of A, for he might make 
the Appointment at any Time 


during Life. 358 
12. A deviſes 8000 l. to be inveſted 


in a Purchaſe of Lands, in Truſt, 
* tothe Uſe of B in ſtrict Settle- 
* ment, Remainder to Truſtees 
* for fifteen Years, in Truſt, if B 


have no Iſſue Male, for the raiſ- 


ing Portions for the Daughters of 
* B, to be paid at ſuch Times, and 
in ſuch Manner and Proportion, 
and with, and under ſuch Pro- 


viſoes and Limitations as the ſaid 


* B by any Writing or Writings, 

under his Hand and Seal, atteſted 
by two Witneſſes ſhould appoint. 
B died without Iſſue Male, leav- 
ing D his only Daughter, and 


made no Appointment; the Pro- 
fits of the whole Term belong 


6 360 


What Eſtate or Iatereſt paſſes, and 


to whom. 


Vid. Jointenants, 1, 2, 3. 


A on a Marriage of his Daughter 
© into Poſſeſſion, may charge the 


B, makes an Appointment purſu- 
ant to a Power, of Part of the Fee- 
farm Rents of his Eſtate, in Truſt, 
to raiſe 8000/7, for her Portion, 


and makes another Appointment 
of other Part of the Rents inTruſt 


to raiſe 8000 J. for the Portions of 


his other younger Children. The 
_ Huſband of B being paid her Por- 
tion, gives a Releaſe, and aſſigns 


over the Appointment, in Truſt, 
for A. A by his Will reciting 
* the Appointments, leſt there 


© ſhould be any Defect in the Ex- 
* ecution of his Power, or that the 


a 


e Rents 


438 
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© Rents ſhould not 10 ſuficient, he 
© deviſes all his Eſtate to the fane 


. © Truſtees for 2000 Years, to raiſe 


© the Portions for his Pugh ter B 
* and his other younger Children, 
© or ſo much thereof as the Fee- 


farm Rents ſhould not be ſuf- 
. + ficient to raiſe, but not to give 
© his Children more than one 


* 8000). apiece.” This Will is not a 


Deviſe of the Portion to B, but 


when the Money is raiſed, it muſt 
go to the Executors of 4 163, 


Fe ogy hk 


I give and bequeath all myLands 
4 — Eſtate in Upper Cateſby.” 


This is a Deviſe in Fee, and the 


Words, In Upper Cateſty, do not 
reſtrain the Intereſt, but the Thing, 


. ſo that Lands lying elſewhere ina | 
_— 
3. The Teſtator deviſes an Eaft- nd 
Bond, to be paid at Twenty One, 
or Marriage, a and if the Legatee 
died before, he deviſed it over. 
The Intereſt ſhall wait on the 


not paſs. 


Principal, and not go to the Ex- 
ecutor. 210 


4. A Tenant in Tail of Lands in 


Mortgage in Suſſex, and elſewhere, 


| Remainder to B for Life, Remain- 
der to his firſt and other Sons in 
Tail Male, Reverſion in Fee to 


A, and ſeized of other Lands in 
Fee, by his Will directs his Ex- 


ecutors . to pay off the Mortgages 


© in Suſſex, that they ſhall be kept 


* on Foot, and aſſigned by the 
s Mortgagees to his Mother, for 
© her ſole Uſe and Benefit, during 
' © the Remainder of the ſeveral 
Terms. And as for, and concern- 


* ing all his Mannors, Lands, &c, 
© which he was then ſeized of, in 


© Law or Equity, or which he had 


Power to give, or charge, &c. 
© he deviſes them to C and his 
© Heirs.” This is not a Deviſe of 
the Terms themſelves to the Mo- 
ther, but of the Money only, and 


tthe Equity of Redemption paſſes 
to C. 131, 207; 211. 


1 — 


Gat All the reſt, Reſidue and Re- 


mainder of my Mæſſuages, Lands, 


Tenements, and Hereditaments 


* whatſoever, - and whereſoever, 


a * unbequeathed, after my juſt 


© Debts, Legacies, and funeral Ex- 


* pences are fully ſatisfied and paid, 


* I give to my: Executors, in Truſt, 
* for my Daughters. By theſe 


Words, the Executors take only 
an Eſtate for Life. 243 
6, The Teſtator made his Will in 


theſe Words; I give and deviſe 
my Mannor to my Son A for 


© 99 Years if he ſo long live, Re- 


© mainder to Truſtees, Gc. Remain- 


der to his firſt and every other 
Son in Tail Male, Remainder 
to my Son B in the ſame Man- 


* ner, Remainder to my Kinſman 


4 his Heirs for ever, in Truſt, 


that the ſaid C, his 13 1 


Aͤſſigns ſhall pay to, &c. 5000]. 
and I deviſe to my Son A, all 
_ © the reſt and Reſidue of my Teal 


* and perſonal Eſtate whatſoever 


e * Undiſpoſed of, whether in Law 
or Equity, in Truſt, for the Pay- 
* ment of my Debts and Legacies, 
* and the Surplus to his own pro- 


* per Uſe,” Aand B die without 


Iſſue Male, the Reſidue of the 
Eſtate, after the 5000/. is raiſed, 
belongs to the Heirs of A, the re- 


ſiduary Legatee, and not to C. 362, 
363. 


What Things * by the W ords, 


And to whom. 
Vid. Expoſition f Wards 1 


. © I give all my Houſes, Leaſes, 


© Tenements, and Goods whatſo- 


© ever to my Wife for Life, and 


then to my Nephew all my 


© Books, and all my mathematical 


© Rules and Inſtruments,” By this 


Devile, after the Death of the 


Wife, the Nephew is iatitled only 
to the Books, and mathematical 


Rules and Inſtruments | 4 
anc 2. 


2, 
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2. © The Teſtatrix deviſed her Silver 11. The Teſtator deviſed all the Re- 


* 


© Tea-kettle and Lamp, with its 
_ ©. Appurtenances, nothing paſſes, 


but the Frame that ſupports the 
* Kune, 48 
© I deviſe the Remainder of my 
* perſonal Eſtate, viz. All my 
Stock in the Bank, Eaſt India, 
and Million Bank Stock, and 
© South Sea Annuities, to A, whom 
© make Executor, the whole Re- 
mainder belongs to A, for the vig. 


is only to enumerate the chief 
- Parts of the perſonal Eſtate, but 


*, . 
* 


"Oh 


7. By the Words, All the reſt and 
Reſidue of my Eſtate, Chattels 


4. Marble Chimney 


not to exclude him from any. 109 


Things fixed to the Freehold, will 


not paſs, by Deviſe of the Furni- 
ture, in disfavour of the Heir.112 © 


By a Deviſe of Jewels or Plate, a 
Watch, or Goldheaded Cane will 


not pals... ibid. 
By a Deviſe of Furniture, Books 
will not paſs. | ibid. 


© real and perſonal,” the Reſidue of 


the Teſtator's perſonal Eſtate only 


paaſſes. 
8. 


9 


Jewels, Money or Pictures, will 


not paſs by a Deviſe of Goods. ibid. 
I give my Manſion Houſe for 


Life, alſo all my Goods, Chat- 


© tels, Houſhould Stuff, Furni- 


s ture, and other Things now be- 


dwelling Houle.” 


Sea Stock.“ 


not pals. STC 
10. I give to my Wife, beſides all 


© ing or which at the Time of my 
© Death ſhall be at, or in my ſaid 
By theſe 
Words, Money, in.the Houſe at 
the Death of the Teſtator, will 


* my Moveables, Plate, Jewels, 
Pictures, Linnen, &c. (except 
* my three Books of Miniature, 
© and my Library) 6000 J. South 
By the Word 


* Moveables only corporeal Things 
6 — pals,” | 
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12. One poſſeſſed of Lands in 


Pieces, and 


208, 209. 


ibid. 


verſion, and Inheritance of his 


| 2 to A, and the Reſidue of 
his 


perſonal Eſtate to his Execu- 
tors, in Truſt to be laid out in 


Lands to the Uſe of A, after he 


contracts for a Purchaſe of Lands, 


and dies, theſe Lands belong to 
the Heir of the Teſtator, and not 


to A. | So 265 


the 
County of Bucks, extended by 
Virtue of a Statute Staple, and of 
a Mortgage for Years in the 


County of Eſſex, and ſeized of 


Lands in Fee in the County of 


Kent © deviſed all his Mannors, 


Meſſuages, Lands, Tenements, 


* Hereditaments, and real Eſtate 
© whatſoever, within the ſeveral 


Counties of Eſſex, Kent, Bucks, 


© Bedford, or elſewhere within 


_ © the Kingdom of England, of 
which he ſhould be any way 


C ſeized, or intitled unto, to 1 5 
* and B, &c. and after he deviſes, 


all the reſt of his perſonal Eſtate, 


c. and all his Mortgages, Cre- 


dits, Sc. to be equally divided 
© between the ſaid A and B. The 


firſt Deviſe extends only to Lands 
in Fee, and the Securities will not 


paſs, though the Teſtator had no 
other Lands in Eſſex and Bucks : 


but they pais by the ſecond De- 
viſe, as Mortgages and Credits. 


13. A, being ſeized of Lands in Poſ- 


ſeſſion, and of the Reverſions in 
Fee of Lands in Settlement, de- 


viſes Part of his Lands in Poſ- 


© ſeſſion to B, and then deviſes to 
C, &c. All his Meſſuages, Lands, 
* Tenements and Hereditaments 
in A, B, C, and elſewhere, not 
by him formerly ſettled, or 
thereby otherwiſe diſpoſed of, 
* for the Term of a hundred 
* Years in Truſt, to apply the 
| © yearly 


_ * „ ” vw * 
1 „ 1 4 
- % "IP . 17 0 0 8 1 
1 5 _ 
* 797% x 
# oy { 5 
* 0 4 
0 1 . 
4 2 4 
* — 4 
4 . 4 \ ; ; 
* 


r 


TT” RT Retits and Profits te aid: 


* bis Perfonat tate, itt Pay- 


* mobo * Debts and Legacies, 
ſhould de all 
e and deviſes the 
3 Eid e Eands, Tene- 
8 ments, and Hereditaments to D, 
and his Heirs, © By this Deviſe, 
the Reverſions- of all his Lands 
' paſſes. | 


© proper Word to be made uſe of in 
a Will; and by a Deviſe of all my 
Lands in B, and elſewhere, all 


the Lands of the Teſtator paſ- 


ſes, whereſoever ſituated, and of 
Whatſoever Value. | 
15. I give to A, all my 
x Ako which J ſhall be intitled to 
. Adminiftrator to my Father, 
or otherwiſe howſoever, exone- 
rated, and diſcharged of all my 
* Debts, and Funerals: 


and Funerals. Nothing © paſſes 

by theſe Words that belon 
the Father, but the diftributive 
Share of the Son, and though, if 
he waſted the Aſſets by Conſtruc- 
tion of Law he fnade his Father's 


Debts his own, yet the Words of 


this Will muſt not be taken in 
that Senſe, but they muſt be paid 
| out of his perſonal Eſtate. 


WirTKBs 


vid. Evidence, FA , 3» 
4. Examination in perpetuam rei 
Memoriam, under Examinati on. 


1. The En diener of Review 
may refuſe a Witneſs, allowed by 
the Prerogative, and Court of De- 
legates. 

2. The Evidence of a | Servant, who 
was only nine Years of Age at the 
Teſtator's Death, but lived three 
or four Years after i in the Houſe 


313. 337, Kc. 
A 14. Elſewhere is a very general, and 


354 
pet ſonal Fo LOS 


And 
_ * the Teſtator ſubjected his Lands 
| © to the Payment of his Debts 


ped to 


"7 


was Mlowed; to ares | ths Far rni- 
ture ſtanding at the Time of his 
Death, thirteen Years after, tho 
ſhe had never taken any Memo- 
randum of it. 72 
If a Defendant: is examined as 2 
. Witneſs for the Plamtiff, he may 
demur to an Inter atory, rg 
he is concerned in Intereſt. 195 
4. But if he is a Witneſs to a Dees. 
he muſt anſwer, as to the Execu- 1 
tion of it, but may demur to any 
other Queſtions relating to it. 196 
5. A Defendant, by Order may ex- 
amine the Prochein Amy, but not 
one of the Plaintiffs, 314 


WI ITS. 
. Pledges 5. 
Writ of Appeal. 
Vid. Pledges, I, 2, 3. 4. 
De Coronatore Ek gendo. 


I, The under Sheriff, under * 


tence of adminiſtering the Oaths, 
ſwears one of the Candidates, | 
a Coroner; the Court order- 
ed him to ſhew Cauſe, why 
he ſhould not be committed, and 
not to file a Return to the Writ 
without Leave. 254,55 
2, But this is not a good Cauſe at 
Law, and therefore not inEquity, 
to direct the new Writ to the o- 
ther Coroner. ibid 


Writ of Error. 


| Vid. $ uperſedeas, Ke. 15 under 
i EET | 


Writ de Excommunicato Capicndo, 


1. An Excommunicato Capiendo a- 
gainſt a Priſoner of the Fleet, be- 
ing a Viſcontiel Writ, cannot be 
directed to the Warden, notwith- 

Randing 


, — — * | 


Poe” * : 


o 
„ 
* 


ſtanding the Words in the ʒth of | 4 
Eliz. The Sheriff or other Officer. Supplicavit, 


Habeas Corpus 
Vid. Bill pro Confeſſo, 3, under 


Bill. 


1. 


Court ſaid they could not appoint Vid. Bankrupt, 4. Ideor, &c. 2, 3 


produced, but ordered a Homine 
Replegiando, againſt the Perſon the Plaintiff had a Reals 


= 1, 


2, 


tre inſpiciendo, it was ordered ac- 
cording to the Lady's Conſent, 
that two Ladies mentioned in the 
Order, might inſpe& her till ſhe 


came to Town, of which ſhe was ad CW ab i 
to give Notice, and then the Writ e hall and M. and the 
was to iſſue. 


Homine Replegiando. 


The Grandfather petitioned to be 
appointed Guardian, in the Room the Solicitor f 
| ofthe Mother, to his Grand-ſon, 18 e e e 


5 b | . 5 8 2 = AIRY S 
4 Table of the Principal Mattern. 
—̃ — ——̃ — 

. 


Pe 
* 


365 1, The Maſter of the Rolls would not 
order aSupplicavit quæ to be mark- 
. ed, becauſe there was no Affida- 


Circumſtances, as a Meaſure for 
him to go by, „ 
2. But the Chancellor ordered a Sup- 
plicavit to be marked, without 


Huſband's Circumſtances, from 


who was ſent abroad to be edu 8 IE of W 3 
cated in the Romiſh Religion. The Superſedeas of Writs, Ge. 


a Guardian, till the Infant was 1. The Court would not ſuperſede 


who carried hum ove 249 of Errors, and had agreed not to 


De Ventre inſpiciendo. 


The Teſtator deviſed Money to a Bail juſtify. | ; =: 
Charity on Condition, his Son died 2, This Court can ſuperſede a Writ 


bring Error, becauſe the Exche- 


lowed the Writ, by making the 
94 


without Iſſue Male, the Contin- only for Matter extrinſick, but if 
gency happened. The Widow the Writ is bad, the Court it is 
in her Anſwer to an Information returned into, will quaſh it. 202 


for the Charity, ſwore ſhe was 
with Child, and the Court, in 
Conformity to the Writ, De ventre ESE Os : 
inſpiciendo, directed that the Maſ- R 25 Tr zal, 1. Attorney, &c. * 
ter ſhould appoint two diſcreet * emption, &c. 8, under Mortgage. 


WIT INS and DEE Ds. 


Matrons to inſpect her, and certi- * 
fy what Condition they found her 1 ; 


in. 


392 YoRKE. 


On a Petition for a Writ De ven- 1, If an Inhabitant of York makes a 


Will and Executors though the 
Truſt of the Surplus of his perſo- 


is a compleat Will within the 4 


| not operate on the 
394 Surplus, | 


FI NI S. 


vit produced of the Huſband's 


Affidavit, only upon Enquiry of the 
198 


a Writ of Error, on Suggeſtion 


quer Chamber could try the Re- 
leaſe, and the Defendant had al- 


nal Eſtate is not deviſed, yet this 
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ER RATA; 

AGE 21 in the Margin, for C. 9. read C. J. p. 26 line 15 for Ceftuy againſt truſt, read Ceſtuy que truſt. pt 
28. I. 10 for effect, read affect, and 1, 20 for bave, read have. p. 40 l. 26 for contrary their, read contrary to 
eir, p. 41. in Margin for page 473, read page 320. p. 51. I. 17 for itereſt, read intereſt. p. 53. 1. 6. for 3 
Chan. Caſ. read 1 Chan. Caf. p. 5. 1. 30 for prevail, read avail, p. 58. 1, 33 for ſhoul, read ſhould. p. 73. 1. 13 
for into the poſſeſſion, read into poſſeſſion. p. 83. I. 2 for relator, read relators. p. 91. 1. 17 for an, read and, p. 95. 1, 
18, for and all, read all. p. 117. I. 38 for cedt, read cent, p. 132, 1, 13 for ſezed, read ſeiſed. p. 


158. 1. 31 for effect, 
read affect. p. 160. 1. 27 for te, read to. p. 178. J. 5 for and on 100 J. read and 100 J. p. 187. 1. 28 for perſonality 
1 TO read perſonalty, p. 189 1. 24 for mortgage, read mortgages. p. r. L 18 for nenewable, read rene 


| 18 enewable, p. 215. 1, 14. 
for care, 1cad Cal ve. p. 241, I. E. for hey zead the. p. 249, I. 7, for Catholick and, read Catholick religion and. p. 231 
1. 1. for if, read of. p. 281. 1, 28 for which in, read which is in. p. 299. 1. 14 for heirs, read her's. p. 310. 1, 17 8 
ſntence, read ſentence. p. 345. 1. io for acciderunt, read acciderint. p. 346. 1. 5 for aad, read and. p. 349. 1. 24 by n 
weſſuages, read meſſuages, p. 351. 1. 6 for does, read do. p. 363: 1. 3. for County, read Bounty, 1 Sr 


. . t 1 N 
read rational. p. 375. 1. 19 for he read the. 1, 27. for deviſe read deviſee, p. 379. I. 22 for that is, a 
82. 1, 20 for and, read ad. p. 392. I. 12 for w | 


©” oaks ras: + 6. l. 36 f + : read that it is, p. 
a ar, T ds, Pe 390, 1. or proporuions, read portions, p. : 
iq, for ſhall not enjoy, read ſhall enjoy a ML Wt ook — k. 207 J. 


—— — 


r 


FY 


MVSEVM | 


« — — Sues i 


J Hf SLY f 2 * 1 


n 2 2 * bs - — L ** 


. 


| 
| 
k 


